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APPELLANTS'    BRIEF 


STATEMENT  OF  JURISDICTION  OF  UNITED 
STATES  DISTRICT  COURT 

This  is  an  appeal  by  the  State  of  Oregon  and  Klamath 
Forest  Protective  Association,  an  Oregon  nonprofit  cor- 
poration, from  that  order  of  the  United  States  District 
Court  for  the  District  of  Oregon  which  dismissed  the 
second  amended  complaint  of  plaintiffs,  and  the  action 
stated  therein,  due  to  lack  of  jurisdiction  of  the  court 
(R.  53-54). 

The  order  for  dismissal  was  entered  by  the  District 
Court  on  its  own  accord  after  the  court  had  considered 
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and  denied  a  motion  for  summary  judgment  filed  by  the 
defendant  (R.  53-54). 

By  the  second  amended  complaint  (R.  13-15),  brought 
under  the  Federal  Tort  Claims  Act,  28  U.S.C.A.  Sec. 
1346(b),  2671  to  2680,  the  plaintiffs  sought  to  recover 
the  expenses  incurred  in  fighting,  controlling  and  ex- 
tinguishing an  uncontrolled  fire  on  forest  lands  in  the 
State  of  Oregon. 

In  paragraph  II  of  the  second  amended  complaint 
(R.  13)  plaintiffs  allege  that: 

"Plaintiff  State  of  Oregon  is  acting  by  and  through 

the  duly  appointed  and  authorized  State  Forester  of 

Oregon." 

In  paragraph  III  of  the  second  amended  complaint 
(R.  13)  plaintiffs  allege  that: 

"Plaintiff  Klamath  Forest  Protective  Association 
is  an  Oregon  nonprofit  corporation  duly  registered 
and  authorized  to  do  business  in  the  State  of  Oregon." 

In  paragraph  IV  of  the  second  amended  complaint 
(R.  13-14)  plaintiffs  allege  that: 

".  .  .  servants,  agents  and  employees  of  the 
Forest  Service  Department  of  Agriculture,  United 
States  of  America,  while  acting  within  the  course 
and  scope  of  their  employment,  negligently  and  care- 
lessly set  a  forest  fire,  which  forest  fire  they  then 
negligently  and  carelessly  permitted  to  escape  and 
burn  into  the  State  and  District  of  Oregon  as  herein- 
after stated." 

In  paragraph  VI  of  the  second  amended  complaint 
(R.  14)  plaintiffs  allege: 

"That  defendant  failed,  neglected  and  refused  to 


control  and  extinguish  said  fire  in  the  State  and  Dis- 
trict of  Oregon." 

In  paragraph  VII  of  the  second  amended  complaint 

(R.  14)  plaintiffs  allege  that: 

"As  approximate  result  of  said  negligence   and 

carelessness  the  plaintiffs  were  required  to     .     .     . 

and  did  so  fight,   control  and  extinguish   said  fire 
>j 

And  it  is  further  alleged  in  paragraph  VIII  of  the 
second  amended  complaint  that: 

".  .  .  plaintiffs  suffered  damage  in  the  sum 
of  $26,999.41,  being  moneys  expended  by  plaintiffs 
to  fight,  control  and  extinguish  said  fire  on  forest 
lands  in  the  State  of  Oregon." 

On  defendant's  motion  for  summary  judgment,  the 
court  denied  the  motion  of  defendant,  but  ordered  a 
dismissal  of  the  complaint  and  action  as  aforementioned 
(R.  53-54).  The  reasons  for  dismissal  were  detailed  in 
the  opinion  of  the  court  (R.  49-52). 

Jurisdiction  to  hear  and  determine  such  cause  of  ac- 
tion is  conferred  on  the  United  States  District  Court 
under  the  provisions  of  28  U.S.C.A.  Sec.  1346(b)  which 
reads  as  follows: 

"(b)  Subject  to  the  provisions  of  chapter  171  of 
this  title,  the  district  courts,  together  with  the  United 
States  District  Court  for  the  District  of  the  Canal 
Zone  and  the  District  Court  of  the  Virgin  Islands, 
shall  have  exclusive  jurisdiction  of  civil  actions  on 
claims  against  the  United  States,  for  money  damages, 
accruing  on  and  after  January  1,  1945,  for  injury  or 
loss  of  property,  or  personal  injury  or  death  caused 


by  the  negligent  or  wrongful  act  or  omission  of  any 
employee  of  the  Government  while  acting  within 
the  scope  of  his  office  or  employment,  under  circum- 
stances where  the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  in  accordance  with 
the  law  of  the  place  where  the  act  or  omission  oc- 
curred." 

JURISDICTION  OF  COURT  OF  APPEALS  FOR 
NINTH  CIRCUIT  TO  HEAR  THE  APPEAL 

On  June  26,  1961,  the  district  court  entered  its  order 
of  dismissal  on  the  ground  of  lack  of  jurisdiction  over 
the  subject  matter  (R.  53-54).  August  25,  1961,  plain- 
tiffs filed  their  notice  of  appeal  (R.  55)  from  the  order 
of  dismissal  entered  by  the  United  States  District  Court 
for  the  District  of  Oregon. 

Jurisdiction  is  conferred  on  this  court  to  review  said 
order  of  dismissal  under  the  provisions  of  28  U.S.C.A., 
Sections  1291  and  1294(1). 

STATEMENT  OF  CASE 

The  United  States  Forest  Service,  an  agency  of  the 
defendant  United  States  of  America,  set  fire  to  lands 
located  in  the  vicinity  of  Bogus  Creek  area  in  the  County 
of  Siskiyou,  State  and  Northern  District  of  California 
(R.  13).  The  fire  was  set  by  the  servants,  agents  and 
employees  of  the  United  States,  while  acting  within  the 
course  and  scope  of  their  employment  (R.  13).  The  fire 
escaped  and  burned  over  an  area  of  Northern  California, 
and  into  forest  lands  in  the  State  and  District  of  Oregon. 

The  fire  burned  uncontrolled  into  the  State  of  Ore- 


gon  (R.  14);  the  United  States  failed  to  take  action  to 
prevent  the  spread  of  the  fire  (R.  14)  in  Oregon. 

Klamath  Forest  Protective  Association  and  the  State 
of  Oregon,  the  latter  by  and  through  its  State  Forester, 
incurred  expenses  in  the  sum  of  $26,999.41  in  controlling 
and  extinguishing  that  part  of  the  fire  which  had  burned 
uncontrolled  into  the  State  of  Oregon  (R.  12,  14). 

The  United  States  failed  to  exert  an  effort  to  suppress 
and  extinguish  the  fire  which  burned  on  the  lands  in 
the  State  of  Oregon.  The  fire  burned  over  both  private 
and  federal  lands  in  the  State  of  Oregon.  The  federal 
lands  were  under  the  jurisdiction  of  the  Department  of 
the  Interior  of  the  United  States,  and  are  commonly 
referred  to  as  "O.  &  C."  lands  or  Bureau  of  Land  Man- 
agement lands;  the  private  lands,  in  part,  were  owned  by 
members  of  plaintiff  Klamath  Forest  Protective  Associ- 
ation (R.  3-12). 

On  June  23,  1959,  the  original  complaint  was  filed 
against  the  United  States  of  America  alleging  negligence 
of  defendant  in  the  setting  and  control  of  Bogus  Moun- 
tain Fire.  By  the  complaint,  under  the  aforementioned 
Federal  Tort  Claims  Act,  plaintiffs  sought  to  recover  the 
expenses  incurred  by  them  in  fighting,  controlling  and 
extinguishing  the  fire  on  forest  lands  in  the  State  of 
Oregon. 

On  November  29,  1960,  the  second  amended  com- 
plaint was  filed  (R.  15).  The  action  was  based  upon 
Oregon  law,  with  particular  reference  to  ORS  chapter 
477,  and  477.064  to  477.071. 

The  defendant  filed  a  motion  for  summary  judgment 


(R.  15,  16);  thereafter,  on  June  26,  1961,  the  district 
court  denied  the  motion,  but  on  its  own  initiative  deter- 
mined the  court  lacked  jurisdiction  and  entered  its  order 
of  dismissal  of  the  second  amended  complaint  (R.  53-54). 
The  court  had  prefaced  its  order  by  an  opinion  issued 
June  22,  1961  (R.  49-52).  By  its  opinion  the  district 
court  made  reference  to  and  in  effect  adopted  the  ruling 
of  Judge  Louis  E.  Goodman,  United  States  District  Court 
for  the  Northern  District  of  California  (Southern  Divi- 
sion), entered  on  June  1,  1961,  in  the  case  entitled 
"People  of  the  State  of  California,  Plaintiff,  vs.  United 
States  of  America  and  First  Doe  to  Twentieth  Doe,  both 
inclusive.  Defendants"  (R.  52),  which  case  is  also  on 
appeal  in  this  court  by  the  State  of  California  (CCA, 
No.  17534). 

The  question  on  appeal  is  whether  the  Federal  Tort 
Claims  Act  subjects  the  United  States  to  liability  for 
the  fire-fighting  expenses  incurred  by  plaintiffs  in  sup- 
pressing and  extinguishing  a  forest  fire  negligently  set 
by  the  United  States  on  Federal  lands  in  the  State  of 
California  and  allowing  the  fire  to  escape  and  burn  to 
and  upon  forest  lands  in  the  State  of  Oregon.  The  plain- 
tiffs hereinbefore  mentioned  are  now  appellants. 

SPECIFICATION  OF  ERROR 

1.  The  district  court  erroneously  held  that  the  Fed- 
eral Tort  Claims  Act  does  not  confer  jurisdiction  upon  it 
to  adjudicate  the  claim  of  plaintiffs  for  fire  suppression 
costs  against  the  defendant  United  States,  and  in  so  do- 
ing, erred  in  dismissing  the  second  amended  complaint 
and  cause  of  action  of  plaintiffs. 


SUMMARY  OF  ARGUMENT 

The  cause  of  action  stated  by  the  State  of  Oregon  and 
Klamath  Forest  Protective  Association,  and  the  claim 
of  $26,999.41  asserted  therein  against  the  United  States 
of  America,  are  within  the  purview  of  the  Federal  Tort 
Claims  Act.    The  following  is  a  summary  of  argument: 

1.  The  uncontested  facts  of  the  second  amended  com- 
plaint and  the  answers  to  the  written  interrogatories 
reveal  negligence  in  the  origin,  escape  and  control  of 
Bogus  Mountain  Fire. 

2.  The  admitted  negligence  of  the  United  States  is 
within  the  scope  and  provisions  of  the  Federal  Tort 
Claims  Act. 

3.  The  rule  of  lex  loci  delicti  is  applicable  to  the 
facts  of  the  case,  thereby  a  tort  was  committed  within 
the  District  and  State  of  Oregon. 

4.  The  Oregon  laws  authorize  collection  of  the  fire 
suppression  costs  against  a  person  who  wilfully  or 
negligently  originated  a  fire  or  permitted  a  fire  to  burn 
uncontrolled  on  forest  land  in  Oregon. 

5.  The  fire  suppression  efforts  of  the  State  of  Ore- 
gon and  Klamath  Forest  Protective  Association  were 
done  in  order  to  protect,  and  to  prevent  continued  dam- 
age to,  property  and  natural  resources  in  Oregon. 

ARGUMENT 

This  appeal  brings  an  important  issue  to  the  appellate 
court,  namely,  whether  or  not  an  action  may  be  brought 
against  the  United  States  under  the  Federal  Tort  Claims 
Act  for  the  recovery  of  fire  suppression  costs  incurred 
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by  the  appellants  due  to  a  fire  burning  uncontrolled  on 
forest  land  in  Oregon,  which  fire  was  negligently  set 
and  allowed  to  escape  by  the  officials  and  employees  of 
the  United  States. 

1.  The  uncontested  facts  of  the  second  amended  com- 
plaint and  the  answers  to  the  written  interrogatories 
reveal  negligence  in  the  origin,  escape  and  control  of 
Bogus  Mountain  Fire. 

In  its  decision,  the  lower  court  ignored  the  facts  set 
forth  in  the  complaint  and  answers  to  the  written  inter- 
rogatories. The  facts,  for  purposes  of  the  question  before 
the  lower  court,  were  uncontested. 

The  second  amended  complaint  clearly  states  that 
the  United  States  negligently  and  carelessly  set  a  fire 
which  was  allowed  to  escape  and  burn  onto  forest  lands 
in  the  State  and  District  of  Oregon  (R.  13-14).  Further, 
the  complaint  sets  forth  the  uncontested  allegations  that 
the  United  States  failed  and  neglected  to  control  and 
extinguish  that  part  of  Bogus  Mountain  Fire  which 
burned  into  Oregon  (R.  14). 

The  motion  for  summary  judgment  required  an  ad- 
mission of  the  alleged  facts  by  the  United  States.  Simi- 
larly, the  lower  court  by  its  own  notice  and  decision 
was  required  to  review  the  alleged  facts  as  admitted. 

For  all  purposes  of  this  appeal,  the  tort  of  the  United 
States  is  revealed.  Appellants  assert  their  claim  for 
$26,999.41  against  the  United  States,  based  upon  the 
admitted  allegations  of  tort  liability.  The  State  of  Ore- 
gon and  Klamath  Forest  Protective  Association  were 
required  by  Oregon  Revised  Statutes,  chapter  477,  here- 
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after  fully  cited  by  pertinent  provisions,  to  fight,  control 
and  extinguish  that  part  of  Bogus  Mountain  Fire  which 
burned  into  Oregon;  the  requirement  was  based  upon 
the  failure  and  neglect  of  the  United  States  to  do  any 
effort  on  the  fire.  Therefore,  this  action  was  brought  by 
appellants  against  the  United  States  under  the  provi- 
sions of  the  Federal  Tort  Claims  Act:  28  U.S.C.A.,  Sec. 
1346(b),  2671  to  2680  (R.  13). 

The  allegations  of  the  second  amended  complaint 
assert  that  the  ".  .  .  plaintiffs  suffered  damage  in 
the  sum  of  $26,999.41,  being  moneys  expended  by  plain- 
tiffs to  fight,  control  and  extinguish  said  fire  on  forest 
lands  in  the  State  of  Oregon."  (R.  14)  By  its  opinion 
the  lower  court  was  fearful  that  it  lacked  jurisdiction 
because  the  allegations  of  the  complaint  and  answers  to 
the  interrogatories  did  not  reveal  that  the  appellants 
sustained  damage  to  property.  As  will  be  later  shown, 
appellants  incurred  the  fire  suppression  costs  in  order 
to  protect  property  and  natural  resource  values.  The 
latter  was  not  considered  by  the  lower  court  and  it 
erred  in  failing  to  do  so. 

2.  The  admitted  negligence  of  the  United  States  is  within 
the  scope  and  provisions  of  the  Federal  Tort  Claims 
Act. 

By  the  Federal  Tort  Claims  Act,  Congress  has  changed 
the  concept  of  sovereign  immunity  in  so  far  as  the  United 
States  is  concerned.  In  essence,  the  enactment  provides 
for  civil  actions  against  the  United  States  for  injury  or 
loss  of  property,  or  because  of  personal  injury  or  death 
due  to  negligence  or  wrongful  act  or  omission  of  any 


employee  of  the  Federal  Government  while  acting  within 
the  scope  of  the  office  or  work — provided  such  was  un- 
der circumstances  where  the  United  States,  if  as  a  pri- 
vate person,  would  be  liable  in  accordance  with  the  law 
of  the  place  where  the  act  or  omission  occurred:  Wiltse 
V.  United  States,  74  F.  Supp.  786;  Lavitt  v.  United  States, 
177  Fed.  2d  627.  In  Jones  v.  United  States,  126  F.  Supp. 
10,  228  Fed.  2d  52,  97  U.  S.  App.  D.  C.  81,  the  court 
asserted  that  the  federal  statute  was  remedial  in  nature 
and  was  intended  to  waive  the  sovereign  immunity  in 
the  field  of  tort;  the  statute  did  not  create  a  new  cause 
of  action  but  merely  under  stated  circumstances  made 
the  United  States  liable  in  the  same  way  and  extent  as 
a  private  individual:  1  ALR  2d  224,  citing  Jones  v.  United 
States,  supra. 

Although  courts  have  given  the  Federal  Tort  Claims 
Act  a  literal  and  narrow  construction,  yet  there  have 
been  an  equal  number  of  courts  that  have  avowed  that 
the  Act  should  receive  a  liberal  construction  because  of 
its  benevolent  purposes:  Bates  v.  United  States,  76  F. 
Supp.  57;  Panella  v.  United  States,  216  Fed.  2d  622. 

As  revealed  above,  there  are  exceptions  to  actions 
which  may  be  brought  against  the  United  States:  28 
U.S.C.A.  Sec.  2680.  However,  the  present  action  is  within 
the  scope  of  the  Federal  Tort  Claims  Act,  as  the  negli- 
gence and  carelessness  of  the  officials  and  employees  of 
the  United  States  was  the  proximate  cause  of  the  dam- 
ages sustained  by  the  appellants,  namely,  $26,999.41 
expended  by  the  appellants  in  fighting,  controlling  and 
extinguishing  Bogus  Mountain  Fire  on  forest  lands  in 
Oregon. 
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The  state  law  governs  when  the  cause  of  action  comes 
into  existence:  Bizer  v.  United  States,  124  F.  Supp.  949. 
The  substantive  law  of  the  place  where  the  tort  occurred 
is  to  be  applied:  Hess  v.  United  States,  259  F.  2d  285, 
358  US  923,  79  S.  Ct.  604,  3  L.  Ed.  2d  627.  Under  the 
allegations  set  forth  in  the  second  amended  complaint 
of  appellants,  Oregon  law  is  applicable  to  the  acts  and 
omissions  of  the  United  States  in  originating  Bogus 
Mountain  Fire  and  in  the  failure  and  neglect  of  the 
United  States  to  fight,  control  and  extinguish  the  fire 
on  forest  lands  in  Oregon. 

3.  The  rule  of  lex  loci  delicti  is  applicable  to  the  facts 
of  the  case,  thereby  a  tort  was  committed  within 
the  District  and  State  of  Oregon. 

The  rule  under  the  Federal  Tort  Claims  Act  com- 
pelled Congress  under  practical  procedures  to  adopt  the 
principles  of  local  law  to  define  tort  liability;  therefore 
the  rule  of  lex  loci  delicti  should  be  reviewed.  Both 
in  Oregon  and  in  other  jurisdictions  the  rule  is  as  set 
forth  in  Restatement  of  Conflict  of  Laws,  Sec.  377: 

"The  place  of  the  wrong  is  in  the  state  where  the 
last  event  necessary  to  make  an  actor  liable  for  an 
alleged  tort  takes  place." 

The  above  rule  was  stated  in  Jordan  v.  State  Marine 
Corporation  of  Delaware,  et  al,  257  Fed.  2d  232,  wherein 
it  was  held  that  the  place  of  wrong  is  the  state  in  which 
the  last  event  is  necessary  to  make  the  actor  liable  for 
the  alleged  tort;  also,  Otey  v.  Midland  Valley  R.  Co., 
108  Kan.  755,  197  P  203.  In  the  latter  case  the  barn  of 
the  plaintiff  in   Oklahoma   caught   fire   allegedly   from 
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sparks  of  defendant's  engine;  the  defendant  claimed 
that  if  the  fire  was  set  by  a  spark  which  escaped  from 
the  engine  in  Kansas,  there  would  be  no  recovery;  the 
court  stated: 

"Such  is  not  the  law.  ...  a  recovery  was 
proper  whether  the  engine  was  in  Kansas,  or  on  the 
state  line,  or  in  Oklahoma.  The  damage  occurred 
in  Oklahoma.  If  it  was  caused  by  defendant's  engine, 
that  was  all  that  was  necessary    ..." 

A  similar  situation   as   in   the   Otey   case   arose   in 
Connecticut  Valley  Lumber  Co.  v.  Maine  Central  Rail- 
road, 78  NH  553,  103  A  263,  wherein  the  court  stated: 
"While  the  defendant's  negligent  acts  occurred  in 
Canada,  the  resulting  injury  to  the  plaintiff's  prop- 
erty occurred  in  this  state.  If  one,  while  in  one  juris- 
diction,   performs    a    negligent    act    which    is    the 
proximate  cause  of  damage  to  property  in  another 
jurisdiction,  the  locality  of  the  act  is  deemed  at  com- 
mon law  to  be  the  same  as  that  of  the  damage." 

Also  in  Dallas  v.  Whitney,  118  W.  Va.  106,  188  SE 
766,  the  court  confronted  with  the  lex  loci  delicti  prob- 
lem concluded: 

"The  rule  seems  to  be  that  where  a  cause  is  put 
in  motion  in  one  jurisdiction  that  results  in  injury 
in  another,  the  law  of  the  latter  jurisdiction  is  the 
law  by  which  the  substantive  rights  of  the  parties 
are  to  be  determined." 

The  second  amended  complaint  alleges  that  Bogus 
Mountain  Fire  originated  through  the  negligence  and 
carelessness  of  the  United  States.  Under  the  above 
cited  cases  and  rule,  the  event  which  caused  the  liability 
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of  the  United  States  to  the  appellants  occurred  when  and 
after  the  fire  burned  into  Oregon.  In  so  far  as  the  claim 
of  appellants  set  forth  in  the  second  amended  complaint, 
Oregon  law  governs  the  rights  and  liabilities  of  the 
parties  to  this  action.  See  Jordan  v.  State  Marine  Cor- 
poration of  Delaware,  257  Fed.  2d  232,  supra;  also, 
Nadeau  v.  Power  Plant  Engineering  Co.,  216  Or  12,  17, 
337  P2d  313.  See  133  ALR  260  wherein  it  is  stated  that 
the  law  of  the  situs  of  the  tort  governs  the  liability 
therefor,  and  on  page  266  of  said  annotation  is  cited 
Connecticut  Valley  Lumber  Co.  v.  Maine  Central  Rail- 
road, supra.  Fui'ther,  see  United  States  v.  Marshall, 
C.A.  Idaho  (1956)  230  F.  2d  183. 

In  the  present  action  the  alleged  negligence  in  the 
origin  of  Bogus  Mountain  Fire,  as  aforementioned,  was 
a  continuing  act  of  negligence  causing  injury  and  dam- 
age to  appellants  in  Oregon. 

4.  The  Oregon  laws  authorize  collection  of  the  fire  sup- 
pression costs  against  a  person  who  wilfully  or  negli- 
gently originated  a  fire  or  permitted  a  fire  to  bum 
uncontrolled  on  forest  land  in  Oregon. 

The  action  brought  by  the  State  of  Oregon  and 
Klamath  Forest  Protective  Association  is  based  upon 
the  provisions  of  ORS  chapter  477,  particularly  ORS 
477.002  and  ORS  477.064  to  477.071.  The  statutes  define 
forest  lands  and  require  the  owner  to  fight  and  ex- 
tinguish fires  occurring  thereon:  ORS  477.066.  A  fire 
burning  uncontrolled  on  forest  lands  without  proper 
action  being  taken  to  prevent  its  spread  is  a  public  nui- 
sance: ORS  477.064.    When  the  public  nuisance  exists. 


the  State  of  Oregon  is  required  to  fight,  control  and  ex- 
tinguish the  fire:  ORS  477.066.  If  the  fire  originated 
through  neghgence  of  an  owner,  or  if  the  owner  fails, 
refuses  or  neglects  to  make  a  reasonable  effort  to  control 
and  extinguish  such  fire,  the  costs  of  the  state  may  be 
collected  by  an  action  at  law  from  the  owner:  ORS 
477.068.  See  State  v.  Gourley  Bros,  et  al,  209  Or  363, 
305  P2d  396,  306  P2d  1117;  State  v.  City  of  Marshfield, 
122  Or  323,  259  P  201.  Also,  see  State  v.  The  California- 
Oregon  Power  Co.,  225  Or  604,  358  P2d  524. 

For  the  convenience  of  the  court,  the  Oregon  statutes 
are  hereinafter  set  forth: 

ORS  477.002  (1)  (d)  "Forest  land"  includes  any 
forest,  woodland,  brushland,  cutover  land,  slashing, 
chopping  or  clearing  containing  any  inflammable 
forest  debris. 

ORS  477.064  Any  fire  on  any  forest  land  in  Ore- 
gon burning  uncontrolled  or  without  proper  action 
being  taken  to  prevent  its  spread,  notwithstanding 
its  origin,  is  declared  a  public  nuisance  by  reason 
of  its  menace  to  life  and  property.  The  spread  of 
fire  in  forest  land  across  an  ownership  boundary  is 
prima  facie  evidence  of  fire  burning  uncontrolled. 

ORS  477.066  The  owner,  operator  and  person  in 
possession  of  land  on  which  a  fire  exists,  or  from 
which  it  may  have  spread,  or  any  of  them,  notwith- 
standing the  origin  or  subsequent  spread  thereof  on 
his  own  or  other  land,  shall  make  every  reasonable 
effort  to  control  and  extinguish  such  fire  immediately 
when  its  existence  comes  to  his  knowledge,  without 
awaiting  instructions  from  the  forester,  warden  or 
ranger  and  shall  continue  until  the  fire  is  extin- 
guished.   If  the  owner  or  operator  or  person  in  pos- 
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session  fails  so  to  do,  or  if  the  fire  is  burning  un- 
controlled, the  forester,  or  any  forest  protective 
agency  under  contract  with  the  State  Board  of  For- 
estry for  the  protection  of  forest  land  against  fire, 
and  within  whose  protection  area  the  fire  exists,  shall 
summarily  abate  the  nuisance  thus  constituted  by 
controlling  and  extinguishing  the  fire. 

ORS  477.068  (1)  In  case  such  owner,  operator 
and  person  in  possession,  or  any  of  them,  shall  fail  to 
make  the  effort  required  by  ORS  477.066,  or  where 
such  owner,  operator  or  person  in  possession  is  wil- 
ful, malicious  or  negligent  in  the  origin  of  the  fire, 
the  actual  cost  of  controlling  or  extinguishing  the 
fire  shall  be  recovered  from  such  owner,  operator 
or  person  in  possession  when  necessary  by  action 
for  debt  prosecuted  in  the  name  of  the  State  of  Ore- 
gon or  such  forest  protective  agency  or  both. 

(2)  The  cost  in  cases  covered  by  ORS  477.066 
shall  constitute  a  general  lien  upon  the  real  and 
personal  property  of  such  owner,  operator  or  person 
in  possession,  but  the  lien  shall  be  limited  to  the 
real  and  personal  property  situated  vv^ithin  the  ex- 
ternal boundaries  of  the  area  over  which  the  fire 
has  burned.  A  written  statement  and  notice  of  the 
lien,  containing  a  description  of  the  propertj^  and  a 
statement  of  the  cost,  shall  be  certified  under  oath 
by  the  forester  or  any  warden  and  filed  in  the  office 
of  the  county  clerk  of  the  county  in  which  the  lands 
and  personal  property  are  situated  within  six  months 
after  extinguishment  of  the  fire,  and  may  be  fore- 
closed by  suit  in  the  manner  provided  by  law  for 
foreclosure  of  liens,  for  labor  and  material.  The  lien 
provided  for  in  this  section  shall  be  inferior  to  any 
existing  lien. 
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(3)  Upon  request  of  the  forester,  the  district  at- 
torney for  the  district  in  which  the  lands  and  per- 
sonal property  are  situated  shall  prosecute  such  ac- 
tion for  debt  or  foreclose  the  lien  in  the  name  of  the 
State  of  Oregon  or  such  forest  protective  agency  or 
both.  Liens  provided  for  in  this  section  shall  cease 
to  exist  unless  suit  for  foreclosure  is  instituted  within 
six  months  from  the  date  of  filing  the  same. 

ORS  477.069  Notwithstanding  ORS  16.220  and 
16.230,  or  any  other  law,  in  the  instance  of  a  fire 
occurring  as  described  in  ORS  477.064,  or  any  other 
fire  or  spot  fire  therefrom,  wherein  the  owner,  op- 
erator or  person  in  possession,  or  any  of  them,  has 
been  wilful,  malicious  or  negligent  in  the  origin  of 
the  fire  and  also  has  failed  to  make  the  effort  re- 
quired by  ORS  477.066,  the  plaintiff,  in  bringing 
the  action  authorized  by  ORS  477.068,  may  unite  in 
the  same  complaint  such  causes  permitting  collection 
of  the  cost  incurred  by  the  plaintiff  under  ORS 
477.066.  The  provisions  of  this  section  shall  not  apply 
to  any  acts,  omissions,  actions,  suits  or  proceedings 
occurring  or  commenced  prior  to  April  19,  1957. 

ORS  477.070  If  the  owner  regularly  pays  a  fire 
patrol  assessment  on  the  lands  described  under  ORS 
477.068  or  is  a  member  in  good  standing  of  an  organ- 
ization approved  by  and  under  contract  with  the 
board,  which  organization  has  undertaken  the  con- 
trol and  suppression  of  fires  on  such  land  and  which 
is  actually  engaged  in  the  control  and  suppression 
of  fire  entering  upon  or  burning  on  such  land,  the 
owner,  operator  or  person  in  possession  shall  not  be 
subject  to  the  penalties  prescribed  by  ORS  164.070, 
or  be  held  as  maintaining  a  nuisance  as  defined  in 
ORS  477.064,  unless  he  or  his  agent  is  wilful  mali- 


cious  or  negligent  in  the  origin  of  the  fire.  But  pay- 
ment of  fire  patrol  assessments  or  membership  in 
an  organization  under  contract  with  the  board  shall 
not  relieve  any  owner,  operator  or  person  in  posses- 
sion of  land  from  the  obligation  imposed  by  ORS 
477.066  and  477.068  to  control  and  prevent  the  spread 
of  fires  if  that  land  has  theretofore  become  an  opera- 
tion area  and  if,  as  a  result  thereof,  an  additional 
fire  hazard  has  been  created  and  exists  thereon  and 
has  not  been  released  by  the  forester. 

ORS  477.071  For  the  purpose  of  ORS  477.066, 
notification  to  the  owner,  operator  and  person  in 
possession  of  the  land,  or  any  of  them,  shall  be  con- 
sidered good  and  sufficient  notice  to  the  owner  of  the 
existence  of  a  fire. 

The  above  statutes  sound  in  tort.  Such  has  been  the 
long  interpretation  of  the  Oregon  Supreme  Court:  State 
V.  City  of  Marshfield,  122  Or  323,  259  P  201,  259  P  203; 
State  V.  Gourley  Bros,  et  al,  209  Or  363,  305  P2d  396, 
306  P2d  1117.  See  also.  State  v.  The  California-Oregon 
Power  Co.,  225  Or  604,  358  P2d  524. 

Liability  under  the  cited  Oregon  statutes  is  a  tort 
liability,  even  though  the  statutes  refer  to  an  action  of 
debt.  The  last  cited  cases  substantiate  this  argument. 
By  its  omissions  and  acts,  the  United  States  becomes 
responsible  to  the  State  of  Oregon,  and  its  contracting 
fire  protective  agency,  for  the  costs  incurred  by  the 
state  and  agency  in  fighting  and  extinguishing  Bogus 
Mountain  Fire.  A  private  person  would  be  liable  in  simi- 
lar circumstances,  and  as  a  consequence  of  the  Federal 
Tort  Claims  Act,  the  appellee  United  States  is  rendered 
responsible. 


18 

The  lower  court  erred  in  ignoring  the  decisions  of 
the  Oregon  Supreme  Court  cited  above,  and  in  failing 
to  consider  the  tort  liability  of  the  United  States  under 
the  above  Oregon  laws. 

5.  The  fire  suppression  efforts  of  the  State  of  Oregon 
and  Klamath  Forest  Protective  Association  were  done 
in  order  to  protect,  and  to  prevent  continued  damage 
to,  property  and  natural  resources  in  Oregon. 

Although  the  action  and  claim  of  the  appellants  is 
for  fire  suppression  costs,  none  the  less,  each  appellant 
has  an  interest  in  the  forest  lands  and  natural  resources 
which  were  burned  or  threatened  by  Bogus  Mountain 
Fire.  The  lower  court  erred  in  overlooking  such  property 
interests. 

(a)  Forest  land  interests  of  the  appellants: 

Referring  to  Oregon  Revised  Statutes,  chapter  477, 
particularly  ORS  477.033,  the  state  and  association  are 
entitled  to  budgeted  costs  for  providing  protection  of 
forest  lands  from  fire.  The  court  may  take  notice  that 
ORS  477.033  authorizes  the  costs  of  such  protection  to 
become  a  lien  upon  the  forest  lands  involved.  The  lands 
are  those  for  which  the  owner  has  neglected  and  failed 
to  provide  proper  protection  against  fire:  ORS  477.022 
to  477.055.  In  effect,  the  statutes  of  the  State  of  Oregon 
give  a  lien  interest  in  forest  lands  of  a  fire  protection 
district.  The  lien  interest  may  be  foreclosed  "like  taxes": 
ORS  477.033. 

The  lien  interest  is  derived  as  follows. 

Under  the  provisions  of  ORS  477.022,  as  such  existed 
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at  the  date  of  Bogus  Mountain  Fire,  unprotected  forest 
land  is  not  authorized;  the  statute  states  in  full: 

"The  preservation  of  the  forests  and  the  conserva- 
tion of  the  forest  resources  through  the  prevention 
and  suppression  of  forest  fires  hereby  are  declared  to 
be  the  public  policy  of  the  State  of  Oregon.  To 
achieve  this  end  the  need  for  a  complete  and  coordi- 
nated fire  protection  system  is  acknowledged." 

Also,  under  the  provisions  of  ORS  477.024,  every 
owner  of  forest  land  ".  .  .  shall  provide  adequate 
protection  against  the  starting  or  spread  of  fire  thereon 
or  therefrom  which  protection  shall  meet  with  the  ap- 
proval of  the  board."  The  unquoted  parts  of  ORS  477.024 
require  the  State  Forester  of  Oregon  to  provide  fire 
protection  for  those  lands  neglected  by  the  owner.  Under 
ORS  477.026,  the  State  Forester  establishes  fire  protec- 
tion districts  in  order  to  set  up  the  protection  required 
of  him  by  ORS  477.024.  Each  year  the  State  Forester 
and  Oregon  State  Board  of  Forestry  estimate  the  cost  of 
such  protection  and  cause  the  cost  to  be  levied  and 
assessed,  "like  taxes",  against  the  forest  lands  involved: 
ORS  477.030  to  477.035.  Such  cost  so  levied  are  a  lien 
upon  the  privately  owned  property:  ORS  477.033.  Thus, 
at  the  time  Bogus  Mountain  Fire  raged  uncontrolled  onto 
forest  lands  in  Oregon,  by  statute  the  State  of  Oregon 
had  an  interest  in  the  forest  lands.  In  those  instances 
where  assessments  were  not  levied,  then  Klamath  Forest 
Protective  Association  was  involved  with  land  interest, 
namely,  association  members  owned  forest  lands  burned 
or  threatened.  References  to  statutes  and  land  owner- 
ship are  a  part  of  this  court  record  (R.  3-12,  51).    The 
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uncontrolled  nature  of  Bogus  Mountain  Fire  in  Oregon 
and  the  failure  of  the  United  States  through  its  servants, 
agents  and  employees  of  the  Forest  Service,  Department 
of  Agriculture,  (R.  13)  to  exert  any  effort  to  fight  and 
control  the  fire  in  Oregon  (R.  14),  was  the  direct  reason 
and  proximate  cause  for  appellants  incurring  $26,999.41 
fire  suppression  costs.  The  costs  were  incurred  for  the 
protection  of  the  forest  lands  and  interests  therein  of 
appellants. 

The  Oregon  Supreme  Court  made  an  analysis  of  the 
predecessor  statute  to  ORS  477.022  to  477.055.  In  First 
State  Bank  v.  Kendall,  107  Or  1,  213  P  142,  the  court 
stated  on  page  9: 

"The  general  object  and  purpose  of  this  act  was 
to  prevent  the  destruction  by  fire  of  the  forest  lands 
within  the  state.  To  accomplish  this  purpose  all  pri- 
vate owners  of  forest  lands  are  required  by  this  act 
to  maintain  a  fire  patrol  over  their  lands  during  the 
dry  season  of  each  year.  Recognizing  that  some  tim- 
ber land  owners  might  not  comply  with  the  law,  the 
legislature  properly  included  in  the  act  a  provision 
whereby,  through  the  state  forester,  a  system  of 
patrolling  such  private  lands  could  be  maintained  at 
the  expense  of  the  delinquent  land  owner,  and  pro- 
vided a  method  whereby  this  expense  could  be  col- 
lected from  such  owner.  As  the  means  thus  adopted 
tended  to  prevent  the  destruction  of  forests  by  fire, 
and  was  essential  to  the  accomplishment  of  the  pur- 
pose of  the  act,  it  was  proper  to  include  this  provision 
in  the  act.  Without  some  such  provision,  obedience 
to  the  law  could  not  be  enforced."  (Emphasis  sup- 
plied) 
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The  Oregon  court  further  stated  in  the  Kendall  case  on 
page  12: 

"Under  this  statute  every  owner  of  timber  lands 
within  the  state  is  commanded  to  patrol  them  dur- 
ing the  dry  season  of  the  year,  when  fires  are  liable 
to  occur.  If  any  owner  fails  to  patrol  his  own  lands, 
it  is  made  the  duty  of  the  state  forester  to  furnish 
a  fire  patrol  therefor.  The  law  provides  that  the 
amount  of  the  expense  of  the  state  forester  in  patrol- 
ling privately  owned  lands,  which  the  owner  has 
failed  or  neglected  to  patrol,  shall  be  reported  by 
the  state  forester  to  the  appropriate  County  Court, 
and  that  this  amount  shall  be  extended  on  the  assess- 
ment-roll of  the  county  and  shall  become  a  lien  upon 
the  lands  so  patrolled,  and  that  this  amount  shall  be 
collected  in  the  same  manner  and  at  the  same  time 
that  taxes  are  collected,  and  when  collected,  shall 
be  repaid  to  the  state  forester,  and  makes  the  pro- 
cedure applicable  to  the  collection  of  taxes  and  de- 
linquent taxes  applicable  to  the  collection  thereof." 

Because  of  the  nature  of  the  statute,  it  has  been  re- 
ferred to  as  the  Compulsory  Forest  Patrol  Act  of  Oregon. 
The  court  in  the  Kendall  case  further  stated  on  page  13: 

".  .  .  This  statute  was  not  designed  for  the 
purpose  of  raising  revenue,  and  its  enactment  was 
not  an  exercise  of  the  taxing  power  of  the  state. 
The  act  is  a  reasonable  and  proper  police  regulation 
designed  to  protect  the  forests  of  the  state  from  de- 
struction by  fire.  The  method  adopted  by  the  legis- 
lature to  compel  the  delinquent  owner  to  reimburse 
the  state  for  the  moneys  so  expended  provides  merely 
for  the  collection  of  an  indebtedness  imposed  under 
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the  police  power  of  the  state,  and  not  the  collection 
of  a  tax." 

From  the  above  citations  and  quotations  it  is  obvious 
that  the  State  of  Oregon  has  an  interest  in  forest  lands 
in  order  to  regain  its  costs  of  protection.  It  was  such  an 
interest  in  property  that  the  Bogus  Mountain  Fire  dam- 
aged and  threatened  to  burn.  Contrary  to  the  lower 
court  opinion  (R.  49),  the  appellants  did  have  property 
interests  which  were  damaged  and  threatened  by  the 
fire  negligently  started  and  permitted  to  escape  by 
appellee.  The  lower  court  failed  to  consider  the  nature 
and  scope  of  the  pertinent  Oregon  statutes. 

(b)  Natural  resources  were  damaged  and  threatened: 

The  court  may  take  notice  that  the  State  of  Oregon 
has  a  property  interest  in  its  natural  resources.  Trees, 
forests,  watershed  areas,  fish  and  wildlife  are  threatened 
by  a  fire  in  forest  lands  burning  uncontrolled.  Both 
appellants  were  committed  to  the  protection  of  such 
resources.  The  fire  suppression  costs  incurred  by  ap- 
pellants in  fighting  Bogus  Mountain  Fire  were  expended 
to  prevent  further  damage  to  such  resources.  This 
factor  the  lower  court  fully  ignored.  The  lower  court 
declared  an  absence  of  property  damage  (R.  51).  It  was 
in  error. 

Oregon  has  affirmed  its  right  in  water  and  watershed 
resources:  ORS,  chapters  536  and  537.  Also,  Oregon  has 
exerted  its  rights  over  fish  and  wildfowl  and  wild  an- 
imals: ORS,  chapters  496  to  505.  The  Oregon  court  has 
acclaimed  such  rights  in  several  decisions,  particularly 
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in  State  v.  Blanchard,  96  Or  79,  189  P  421,  where  on 

page  87  the  right  was  affirmed: 

"The  argument  also  ignores  the  repeated  decisions 
of  our  own  and  other  courts,  that  nobody  has  an 
absolute  right  to  fish  in  the  waters  of  this  state;  that 
the  property  in  fish,  abounding  in  the  waters  of  this 
state,  so  far  as  they  can  be  said  to  be  property,  is  in 
the  state  in  trust  for  the  people,  and,  so  long  as  it 
does  not  discriminate  between  citizens,  the  legisla- 
ture may  prescribe  the  time  in  which  and  the  method 
by  which  the  fish  may  be  taken,  and  the  waters  from 
which  they  may  be  taken." 

The  Oregon  court  reaffirmed  the  right  of  the  state  in 
Anthony  et  al.  v.  Veatch  et  al,  189  Or  462,  486,  220 
P2d  493,  221  P2d  575,  71  S.Ct.  499,  340  U.S.  923,  95 
L.Ed.  667.  Other  Oregon  decisions  relating  to  wild  game: 
Thompson  v.  Dana,  52  F.2d  759,  285  U.S.  529,  76  L.Ed. 
925;  Fields  v.  Wilson,  186  Or  491,  207  P2d  153. 

It  is  here  asserted  that  the  action  taken  by  appellants 
in  fighting,  controlling  and  suppressing  that  part  of 
Bogus  Mountain  Fire  in  Oregon  was  for  the  preservation 
and  protection  of  natural  resources  in  Oregon.  The  sum 
of  $26,999.41  was  so  incurred.  It  is  a  proper  amount  to 
assert  against  the  United  States  under  the  previously 
cited  provisions  of  the  Federal  Tort  Claims  Act. 

CONCLUSION 

In  view  of  the  above-cited  arguments  and  authorities, 
appellants  urge  the  order  of  the  lower  court  be  overruled 
and  reversed  on  this  appeal;  and  further,  that  said  cause 
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of  action  and  claim  of  plaintiffs  be  deemed  within  the 
purview  of  the  Federal  Tort  Claims  Act. 
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jurisdictional  statement 

This  is  an  appeal  from  an  order  entered  by  the 
District  Court  for  the  District  of  Oregon  on  June 
26,  1961,  dismissing  appellants'  action  for  lack  of 
jurisdiction  over  the  subject  matter  (R.  53-54). 
Appellants  sought  recovery  under  the  Federal  Tort 
Claims  Act  of  fire  suppression  costs  incurred  in  sup- 
pressing a  fire  allegedly  negligently  started  by  em- 
ployees of  the  United  States.  This  appeal  was  noted 
on  August  25,  1961  (R.  55).  The  jurisdiction  of 
this  Court  is  invoked  under  28  U.S.C.  1291  and  1294 

(1) 


2 
STATEMENT  OF  THE  CASE 

In  September,  1957,  in  pursuance  of  a  project  of 
reforestation  of  its  lands  in  the  State  of  California, 
the  United  States  Forest  Service  (Department  of 
Agriculture)  set  a  fire  on  those  California  lands 
(R.  13).  This  fire  went  out  of  control,  crossed  into 
Oregon,  and  burned  lands  in  Oregon  owned  by  the 
United  States  and  other  private  landowners.  Alleg- 
ing negligence  on  the  part  of  the  Forest  Service  in 
setting  the  fire  in  California  (R.  13),  appellants 
brought  this  action  under  the  Tort  Claims  Act  to 
recover  their  costs  incurred  in  suppressing  the  fire 
in  Oregon  (R.  14),  premising  their  rights  on  Chapter 
477  of  the  Oregon  Revised  Statutes  which  provide 
for  recovery  of  such  costs. 

The  United  States  moved  for  summary  judgment, 
contending  (1)  that  the  complaint  did  not  state  a 
claim  upon  which  relief  could  be  granted,  and  (2) 
that  the  district  court  lacked  jurisdiction  over  the 
subject  matter  (R.  16). 

The  district  court  dismissed  the  action  for  lack  of 
jurisdiction  over  the  subject  matter,  on  the  ground 
that  the  asserted  claim  was  not  for  any  damage  to 
property  (R.  49-52).  It  is  from  that  dismissal  that 
appellants  prosecute  this  appeal.^ 


^  Also  on  appeal  to  this  Court  is  the  identical  ruling  of 
the  District  Court  for  the  Northern  District  of  California 
in  a  Tort  Claims  Act  suit  brought  by  the  State  of  California 
to  recover  expenses  incurred  by  it  in  fighting  the  same  fire. 
Like  this  case,  the  California  suit  is  based  on  a  fire  sup- 
pression cost  statute  (California  Health  and  Safety  Code, 
Section  13009).  People  of  the  State  of  California  v.  United 
States   (No.  17,534). 


STATUTES  INVOLVED 

1.  28  U.S.C.  1346(b)   provides  as  follows: 

Subject  to  the  provisions  of  chapter  171  of 
this  title,  the  district  courts,  together  with  the 
United  States  District  Court  for  the  District  of 
the  Canal  Zone  and  the  District  Court  of  the 
Virgin  Islands,  shall  have  exclusive  jurisdiction 
of  civil  actions  on  claims  against  the  United 
States,  for  money  damages,  accruing  on  and  after 
January  1,  1945,  for  injury  or  loss  of  property, 
or  personal  injury  or  death  caused  by  the  negli- 
gent or  wrongful  act  or  omission  of  any  employee 
of  the  Government  while  acting  within  the  scope 
of  his  office  or  employment,  under  circumstances 
where  the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  in  accordance 
with  the  law  of  the  place  where  the  act  or  omis- 
sion occurred. 

2.  The  relevant  provisions  of  the  Oregon  Revised 
Statutes  are  as  follows: 

477.064.  Uncontrolled  fire  declared  nuisance. 
Any  fire  on  any  forest  land  in  Oregon  burning 
uncontrolled  or  without  proper  action  being  taken 
to  prevent  its  spread,  notwithstanding  its  origin, 
is  declared  a  public  nuisance  by  reason  of  its 
menace  to  life  and  property.  The  spread  of  fire 
in  forest  land  across  an  ownership  boundary  is 
prima  facie  evidence  of  fire  burning  uncontrolled. 

477.066.  Duty  of  owner  or  possessor  of  land 
to  abate  fire;  abatement  by  authorities.  The 
owner,  operator  and  person  in  possession  of  land 
on  which  a  fire  exists,  or  from  which  it  may  have 
spread,  or  any  of  them,  notwithstanding  the 
origin  or  subsequent  spread  thereof  on  his  own 


or  other  land,  shall  make  every  reasonable  effort 
to  control  and  extinguish  such  fire  immediately 
when  its  existence  comes  to  his  knowledge,  with- 
out awaiting  instructions  from  the  forester,  war- 
den or  ranger  and  shall  continue  until  the  fire  is 
extinguished.  If  the  owner  or  operator  or  person 
in  possession  fails  so  to  do,  or  if  the  fire  is  burn- 
ing uncontrolled,  the  forester,  or  any  forest  pro- 
tective agency  under  contract  with  the  State 
Board  of  Forestry  for  the  protection  of  forest 
land  against  fire,  and  within  whose  protection 
area  the  fire  exists,  shall  summarily  abate  the 
nuisance  thus  constituted  by  controlling  and  ex- 
tinguishing the  fire. 

477.068.  Liability  of  owner  or  possessor  for 
cost  of  abatement;  lien;  foreclosure.  (1)  In  case 
such  owner,  operator  and  person  in  possession,  or 
any  of  them,  shall  fail  to  make  the  effort  required 
by  ORS  477.066,  or  where  such  owner,  operator 
or  person  in  possession  is  wilful,  malicious  or 
negligent  in  the  origin  of  the  fire,  the  actual  cost 
of  controlling  or  extinguishing  the  fire  shall  be 
recovered  from  such  owner,  operator  or  person 
in  possession  when  necessary  by  action  for  debt 
prosecuted  in  the  name  of  the  State  of  Oregon  or 
such  forest  protective  agency  or  both. 

(2)  The  cost  in  cases  covered  by  ORS  477.066 
shall  constitute  a  general  lien  upon  the  real  and 
personal  property  of  such  owner,  operator  or 
person  in  possession,  but  the  lien  shall  be  limited 
to  the  real  and  personal  property  situated  with- 
in the  external  boundaries  of  the  area  over  which 
the  fire  has  burned.  A  written  statement  and 
notice  of  the  lien,  containing  a  description  of 
the  property  and  a  statement  of  the  cost,  shall 
be  certified  under  oath  by  the  forester  or  any 


warden  and  filed  in  the  office  of  the  county  clerk 
of  the  county  in  which  the  lands  and  personal 
property  are  situated  within  six  months  after 
extinguishment  of  the  fire,  and  may  be  foreclosed 
by  suit  in  the  manner  provided  by  law  for  fore- 
closure of  liens,  for  labor  and  material.  The 
lien  provided  for  in  this  section  shall  be  inferior 
to  any  existing  lien. 

(3)  Upon  request  of  the  forester,  the  district 
attorney  for  the  district  in  which  the  lands  and 
personal  property  are  situated  shall  prosecute 
such  action  for  debt  or  foreclose  the  lien  in  the 
name  of  the  State  of  Oregon  or  such  forest  pro- 
tective agency  or  both.  Liens  provided  for  in 
this  section  shall  cease  to  exist  unless  suit  for 
foreclosure  is  instituted  within  six  months  from 
the  date  of  filing  the  same. 

477.070.  Effect  of  payment  of  fire  patrol  as- 
sessment or  memhership  in  control  organization. 
If  the  owner  regularly  pays  a  fire  patrol  assess- 
ment on  the  lands  described  under  ORS  477.068 
or  is  a  member  in  good  standing  of  an  organi- 
zation approved  by  and  under  contract  with  the 
board,  which  organization  has  undertaken  the 
control  and  suppression  of  fires  on  such  land  and 
which  is  actually  engaged  in  the  control  and 
suppression  of  fire  entering  upon  or  burning  on 
such  land,  the  owner,  operator  or  person  in  pos- 
session shall  not  be  subject  to  the  penalties  pre- 
scribed by  ORS  164.070,  or  be  held  as  maintain- 
ing a  nuisance  as  defined  in  ORS  477.064,  unless 
he  or  his  agent  is  wilful,  malicious  or  negligent 
in  the  origin  of  the  fire.  But  payment  of  fire 
patrol  assessments  or  membership  in  an  organi- 
zation under  contract  with  the  board  shall  not 
relieve  any  owner,  operator  or  person  in  pos- 


session  of  land  from  the  obligation  imposed  by 
ORS  477.066  and  477.068  to  control  and  prevent 
the  spread  of  fires  if  that  land  has  theretofore 
become  an  operation  area  and  if,  as  a  result 
thereof,  an  additional  fire  hazard  has  been  cre- 
ated and  exists  thereon  and  has  not  been  released 
by  the  forester. 

SUMMARY  OF  ARGUMENT 


1.  As  the  district  court  correctly  held,  appellants' 
claim  does  not  come  within  the  scope  of  the  Federal 
Tort  Claims  Act  because  the  complaint  failed  to  allege 
an  injury  or  loss  of  property,  let  alone  sought  re- 
covery for  such  an  injury  or  loss.  By  reason  of  28 
U.S.C.  1346(b),  the  jurisdiction  of  the  district  court 
is  limited  to  claims  ''for  injury  or  loss  of  property, 
or  personal  injury  or  death."  This  limitation  applies 
whether  or  not  state  law  would  impose  liability  in 
the  circumstances  of  the  case,  and  plainly  bars  this 
action. 

2.  Appellants'  assertion — advanced  for  the  first 
time  in  this  Court — that  the  fire  which  it  suppressed 
damaged  or  endangered  property  subject  to  a  state 
lien  interest,  as  well  as  fish  and  game,  watersheds 
and  like  public  resources,  should  not  be  considered. 
Since  the  complaint  contained  no  such  allegation,  and 
it  was  not  pressed  upon  the  district  court,  it  is  not 
before  this  Court.  Further,  appellants'  position  would 
not  be  improved  if  they  were  allowed,  in  effect,  to 
amend  their  complaint  at  this  juncture.  For  one 
thing,  the  claim  would  still  not  be  "for  loss  or  injury 


of  property"  but  for  fire  suppression  costs.  For  an- 
other, appellants  could  not  cast  themselves  in  the 
role  of  a  landowner  having  been  required  to  incur 
expense  in  the  protection  of  their  own  property  from 
the  consequences  of  another's  negligence.  The  state's 
lien  interest  in  forest  lands  creates  no  right  of  action 
in  it  for  harm  to  those  lands  resulting  from  negli- 
gence, or  any  other  similar  property  interest.  And 
the  natural  resources  which  appellants  now  insist 
were  endangered  are  not  the  property  of  appellants — 
or,  indeed,  of  anyone  else.  Those  resources  are  com- 
mon to  all,  and  the  state  has  simply  the  power  to 
control  their  use.  In  protecting  them  against  fire, 
appellants  do  no  more  than  carry  out  their  function 
of  providing  for  the  general  welfare.  And  while 
Congress  could  have  provided  that  the  Tort  Claims 
Act  remedy  should  embrace  expenses  incurred  in  the 
performance  of  this  function,  in  its  wisdom  it  chose 
not  to  do  so. 

II 

The  Tort  Claims  Act  also  does  not  embrace  actions 
which  are  not  grounded  in  tort.  For  this  additional 
reason,  the  complaint  was  appropriately  dismissed. 
Statutory  provisions  such  as  those  of  the  Oregon  Re- 
vised Statutes  here  involved  do  not  confer  rights  in 
tort  but,  rather,  rights  having  a  quasi-contractual 
footing.  For  the  purpose  of  Tort  Claims  Act  juris- 
diction, it  is  the  nature  of  the  right  and  not  the  label 
placed  on  it  by  a  particular  state  which  controls. 
Thus  it  is  irrelevant  here  how  the  Oregon  courts 
would  characterize  the  liability  of  a  landowner  for 
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the  cost  of  the  assumption  by  the  state  or  a  quasi- 
public  agency — to  protect  the  general  welfare — of 
obligations  belonging  to  the  landowner. 


ARGUMENT 


Appellants'  Claim  Is  Not  Based  Upon  ''Injury  or  Loss 
of  Property"  and  Therefore  Is  Not  Within  the  Scope 
of    the   Tort    Claims   Act 

By  this  action,  appellants  seek  a  recovery  under 
the  Federal  Tort  Claims  Act,  which,  insofar  as  we 
are  aware,  is  without  precedent.  Appellants  here 
seek  the  recovery  of  expenses  they  incurred  as  pub- 
lic firemen,  wholly  unrelated  to  any  damage  to 
their  property.  We  submit  that  the  district  court 
correctly  held  that  appellants'  claim  was  not  within 
the  Act. 

1.  The  waiver  of  immunity  from  suit  in  tort  con- 
tained in  the  Tort  Claims  Act  is,  of  course,  not  un- 
limited. One  indication  of  this  fact  is  that,  in  28 
U.S.C.  2680,  Congress  expressly  excluded  from  the 
ambit  of  the  waiver  many  types  of  torts  which  would 
be  actionable  were  a  private  defendant  involved;  e.g., 
(in  subsection  (h) )  assaults,  batteries,  misrepresenta- 
tions. Within  the  past  year,  the  Supreme  Court  in- 
voked the  misrepresentation  exclusion  in  holding  that 
damage  resulting  from  a  negligent  FHA  appraisal 
was  not  recoverable  under  the  Act.  United  States  v. 
Neustadt,  366  U.S.  696.  In  the  course  of  its  opinion, 
the  Court  noted  that  whether  under  state  law  the 
claim  would  be  regarded  as  based  upon  a  mispresen- 
tation  "does  not  meet  the  question  of  whether  this 
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claim  is  outside  the  intended  scope  of  the  Federal 
Tort  Claims  Act,  which  depends  solely  upon  what 
Congress  meant  by  the  language  it  used  in  §  2680 
(h)".  366  U.S.  at  705-706.  In  other  words,  state 
law  does  not  shape  the  boundaries  of  the  waiver  of 
immunity. 

To  be  sure,  none  of  the  Section  2680  exceptions 
have  been  brought  into  play  here.  But  what  is  in- 
volved is  an  even  more  fundamental  jurisdictional 
provision— 28  U.S.C.  1346(b),  supra,  p.  8.  This 
is  the  keystone  of  the  entire  Act  and  unless  the  claim 
can  be  brought  within  the  scope  of  the  limited  juris- 
diction conferred  upon  the  district  courts  by  the  terms 
of  that  Section,  there  is  no  occasion  to  consider  wheth- 
er it  falls  within  any  of  the  other  exclusionary  pro- 
visions of  Section  1346(b). 

The  conditions  precedent  to  jurisdiction  contained 
in  Section  1346(b)  are  several:  (a)  the  suit  must 
be  "for  money  damages";  (b)  the  claim  must  have 
accrued  after  January  1,  1945;  (c)  the  sought  re- 
covery must  be  "for  injury  or  loss  of  property,  or 
personal  injury  or  death";  (d)  that  injury,  loss  or 
death  must  have  been  "caused  by  the  negligent  or 
wrongful  act  or  omission"  of  a  Government  employee 
"while  acting  in  the  scope  of  his  employment";  and 
(e)  state  law  must  impose  liability  on  a  private 
person  in  like  circumstances. 

All  of  these  conditions  must  be  met  and,  thus,  the 
absence  of  but  one  is  necessarily  fatal  to  the  claim. 
For  example,  in  United  States  v.  Ure,  225  F.  2d  709, 
this  Court  reversed  judgments  under  the  Act  based 
upon  damage  sustained  by  the  plaintiffs  when  a  break 


10 

in  a  government-operated  irrigation  supply  canal 
caused  the  flooding  of  their  lands  in  Oregon.  The 
district  court  recovery  had  been  founded  primarily 
upon  the  principle  of  absolute  liability  enunciated  in 
Rylands  v.  Fletcher^  225  F.  2d.  at  711.  But,  as  this 
Court  pointed  out,  the  Rylands  doctrine,  although 
accepted  by  the  Oregon  courts,  could  not  support  a 
claim  under  the  Tort  Claims  Act.  This  was  because 
of  the  jurisdictional  requirement  that  the  claim  be 
founded  on  a  negligent  or  v^rongful  act  or  omission — 
a  requirement  that  precludes  the  entertaining  of  any 
claim  based  upon  absolute  liability.  See  also  People 
of  the  State  of  California  v.  United  States,  146  F. 
Supp.  341  (S.D.  Cal.).^ 

In  this  case,  negligence  on  the  part  of  Government 
employees  is  alleged.  The  second  amended  complaint, 
however,  does  not  assert  that,  as  a  result  of  the  pur- 


^  In  that  case,  the  State  of  California  sought  recovery 
under  the  Tort  Claims  Act  for  damage  resulting  from  the 
flooding  of  one  of  its  highways.  The  district  court,  per 
Judge  Jertberg  dismissed  the  action,  relying  in  large  meas- 
ure upon  this  Court's  decision  in  Ure.  As  the  Court's  opinion 
pointed  out  (146  F.  Supp.  at  344)  : 

The  plaintiff  contends  that  the  settled  law  of  Cali- 
fornia holds  actionable  a  diversion  and  concentration 
of  waters  onto  lower  properties  never  before  subjected 
to  these  waters.  I  do  not  question  that  under  the  laws 
of  the  State  of  California,  under  appropriate  allegations 
and  proof,  upper  land  owners  may  become  liable  to  a 
lower  land  owner,  where  the  upper  land  owner  by 
artificial  means  causes  surface  waters,  as  distinguished 
from  flood  waters,  to  change  their  natural  flow  and 
thereby  cause  damage  to  the  lower  land  owner.  How- 
ever, jurisdiction  of  this  Court  must  be  founded  upon 
Federal  statutes  and  not  upon  State  law. 
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ported  negligence,  there  was  "injury  or  loss  of  prop- 
erty". Indeed,  even  a  cursory  examination  of  that 
complaint  reflects  that  no  damage  to  any  property 
of  the  appellants  is  claimed. 

Instead,  the  gravamen  of  the  complaint  is  that,  as 
a  result  of  the  charged  negligence,  public  firemen  in 
the  employ  of  appellants  were  called  upon  to  extin- 
guish a  fire.  And,  what  is  sought  to  be  recovered 
is  simply  the  expenses  which  appellants  purportedly 
incurred  by  reason  of  the  activities  of  its  public  fire- 
men. For  a  basis  of  entitlement  to  such  recovery, 
the  complaint  points  to  Chapter  477  of  the  Oregon 
Revised   Statutes    (R.   49).^     This   chapter   imposes 


^  The  act  of  negligence  upon  which  appellants'  action  rests 
occurred  in  California  (R.  13-14),  i.e.,  appellants  allege 
negligence  on  the  part  of  agents  or  employees  of  the  Forest 
Service  (United  States  Department  of  Agriculture)  in  setting 
and  controlling  the  Bogus  Mountain  fire.  Section  1346(b) 
of  the  Tort  Claims  'Act  provides  that  "the  law  of  the  place 
where  the  act  or  omission  occurred"  controls.  The  Supreme 
Court  had  occasion  to  construe  this  provision  in  Richards 
V.  United  States,  369  U.S.  1.  The  Court  held  (1)  that 
the  courts  must  look,  under  Section  1346(b),  to  the  law 
of  the  state  in  which  the  negligent  act  or  omission  occurred 
and  (2)  in  looking  to  that  law,  the  courts  must  look  to  the 
whole  law,  i.e.,  the  substantive  as  well  as  the  conflicts  of 
law  rules  of  such  state. 

Thus,  since  appellants  here  allege  an  act  of  negligence 
in  California,  the  law  of  California  must  be  first  applied 
in  order  to  determine  which  law  controls  this  case  for 
Tort  Claims  Act  purposes.  California,  following  what  is 
the  majority  rule,  looks  to  the  law  of  the  place  of  the  wrong. 
See  11  Cal.  Juris.  2d  §  79.  That  place  would,  in  this  case, 
be  Oregon   (Ibid.). 

It  should  be  noted,  however,  that  the  application  of  Oregon 
law  might  be  giving  an  unintended  extraterritorial  effect  to 
the  Oregon  statutes  upon  which  appellants  here  rely.    Gen- 
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liability  for  fire  suppression  costs  upon  the  owner, 
operator  or  person  in  possession  of  land  on  which 
there  is  a  forest  fire,  where  such  person  is  negligent 
in  the  origin  of  the  fire  or  fails  to  make  an  effort  to 
suppress  the  fire.  ORS  477.068,  supra,  pp.  4-5.  The 
cost  of  suppressing  the  fire  may  be  recovered,  pursu- 
ant to  these  provisions,  by  the  State  or  the  forest 
protective  agency  which  fought  the  fire  (Ibid.).  This 
reimbursement  is  not  dependent  to  any  extent  upon 
the  fire  endangering,  let  alone  damaging,  property 
owned  by  the  State  or  the  agency.  Negligence,  or 
inaction  on  the  landowner's  part,  is  enough. 

It  is  readily  seen  upon  analysis  that  statutes  of 
this  type  confer  rights  of  a  quasi-contractual  nature 
and  that  recovery  under  them  is  in  no  real  sense 
recovery  in  tort.  See  pp.  17-21,  infra.  But  even  if  a 
particular  state  were,  for  one  reason  or  another,  to 
characterize  the  remedy  as  one  in  tort  (as  Oregon 
is  claimed  to  have  done),  and  that  characterization 


erally,  Oregon  statutes  are  not  intended  to  have  such  an 
effect.  Union  Pac.  R.  Co.  v.  Anderson,  167  Ore.  687,  120 
P.  2d  578.  And  here,  although  the  United  States  is  a  land- 
owner in  the  State  of  Oregon,  in  order  to  reach  the  act  of 
negligence  alleged  the  Oregon  statutes  would  have  to  be  con- 
strued to  impose  their  duties  on  the  activities  of  the  United 
States  as  the  owner  of  land  in  California.  It  would  never- 
theless appear  permissible  for  Oregon  law  to  be  applied.  Cf. 
Young  v.  Masci,  289  U.S.  253,  Cavers,  The  Ttvo  Local  Law 
Theories,  63  Harv.  L.  Rev.  822  (1950),  casenote,  71  Harv. 
L.  Rev.  1351  (1957-58).  See  also  Sayles  v.  Peters,  11  C.A. 
2d  401,  54  P.  2d  94.  Should,  however,  this  Court  find  as  a 
matter  of  construction  that  Oregon  law  does  not  apply,  and 
that  California  law  controls  this  case,  we  incorporate  by 
reference,  and  make  a  part  hereof,  our  brief  in  People  of  the 
State  of  California  v.  United  States   (No.  17,534). 
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were  to  be  accepted,^  it  still  could  not  provide  the 
basis  for  an  action  under  the  Tort  Claims  Act. 

In  the  context  of  the  Ure  and  Neustadt  cases,  Con- 
gress could  have  subjected  the  United  States  to  abso- 
lute liability  and  liability  for  misrepresentation  v^here 
state  law  imposed  such  liability  upon  a  private  person. 
In  its  wisdom,  it  chose  not  to  do  so  and  its  judgment 
in  this  regard  has  been  given  effect — as  it  must — 
irrespective  of  considerations  of  state  tort  law.  So 
too.  Congress  could  have  provided  that  the  United 
States  should  be  responsible  for  any  expenses  incurred 
by  reason  of  negligence  of  Government  employees — 
but  did  not.  The  plain  mandate  of  Section  1346(b) 
is  that  it  is  only  where  the  governmental  negligence 
occasions  injury  to  person  or  property  that  the  Act 
may  be  looked  to  as  a  means  of  redress.     Stated 


^  That  the  label  that  the  state  might  attach  to  a  particular 
form  of  action  is  totally  irrelevant  was  recognized  by  the 
Fourth  Circuit  in  Stepp  v.  United  States,  207  F.  2d  909,  cer- 
tiorari denied,  347  U.S.  933.  In  that  case,  the  plaintiff 
endeavored  to  argue  that  the  claim  was  not  barred  by  the 
"assault  and  battery"  exception  in  Section  2680(h)  because 
the  conduct  of  the  Government  employee  did  not  constitute 
an  "assault  and  battery"  under  Alaska  law.  Rejecting  this 
contention,  the  court  stated   (207  F.  2d  at  911)  : 

*  *  *  We  think,  however,  that  where  the  United  States 
excepts  itself  from  certain  liabilities,  as  in  Section  2680 
of  the  Federal  Tort  Claims  Act,  such  exceptions  must 
be  interpreted  under  the  general  law  rather  than  under 
some  peculiar  interpretation  of  a  State  or  Territory. 
Stated  differently,  we  do  not  think  that  a  State  may 
circumvent  this  intended  exception  to  Government  lia- 
bility by  merely  abolishing  the  crime  commonly  known 
as  an  assault  and  battery  and  entitling  such  acts,  instead, 
as  a  "hurting."  *  *  * 


14 

otherwise,  it  was  only  that  type  of  loss  or  expense 
that  Congress  felt  should  be  recoverable  judicially 
from  the  United  States. 

It  is  these  considerations,  we  think,  that  explain 
the  inability  of  appellants  to  point  to  a  single  instance 
in  the  16  year  history  of  the  Tort  Claims  Act  where 
recovery  was  permitted  in  the  absence  of  injury  to 
person  or  property.  What  appellants  ask  of  this 
Court  is  a  rewriting  of  the  terms  of  Section  1346(b) 
to  enable  them  to  pursue  a  remedy  which  has  been 
generally  understood  to  be  unavailable  under  the  Sec- 
tion as  enacted. 

2.  For  the  first  time  in  the  entire  litigation,  ap- 
pellants assert  in  their  brief  in  this  Court  (pp.  18- 
23)  that  public  property  was  damaged  and  threatened 
by  the  fire.  The  short  answer  to  this  assertion  is 
that  it  should  not  be  considered  by  the  Court.  As 
above  noted,  appellants'  complaint  (R.  13-15)  sought 
recovery  solely  on  the  basis  of  Oregon  statutes  relat- 
ing to  the  reimbursement  of  expenses  incurred  by 
public  firemen — and  contained  no  allegations  respect- 
ing any  fire  fighting  activities  in  the  capacity  of  land- 
owner protecting  his  own  property  from  possible 
damage.  Likewise,  the  complaint  did  not  assert  dam- 
age to  state  property  and  did  not  ask  for  recovery 
of  any  such  damage.  What  is  before  this  Court  is 
the  question  of  the  correctness  of  the  dismissal  of 
that  complaint;  not  whether  some  other  complaint, 
setting  forth  different  allegations  of  fact  and  ground- 
ed upon  some  different  theory  of  liability,  might  have 
stated  a  cause  of  action  within  the  ambit  of  the  Tort 
Claims  Act. 
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Moreover,  even  with  their  new  factual  representa- 
tions, appellants  do  not  claim  an  entitlement  to  a 
recovery  for  any  loss  of  their  property.  Instead,  their 
present  insistence  is — as  it  was  in  the  court  below — 
that  they  should  be  given  judgment  simply  for  the 
expenses  which  were  incurred  in  fighting  the  fire. 
Thus,  whether  or  not  their  property  was  threatened 
or  damaged,  the  claim  is  not  for  "injury  or  loss  of 
property"  within  the  meaning  of  28  U.S.C.  1346(b). 

While  this  Court  need  not  reach  the  point,  we  think 
it  perfectly  obvious  why  appellants  did  not  bring  suit 
under  the  Tort  Claims  Act  to  recover  for  property 
loss.  The  reason  is  that  neither  appellant  has  a  suf- 
ficient property  interest  in  any  of  the  resources  re- 
ferred to  in  their  brief  to  maintain  such  a  suit. 

For  example,  while  appellants  claim  (Br.,  p.  19) 
that  individual  members  of  the  appellant  Klamath 
Forest  Protective  Association  owned  forest  lands 
which  were  burned  or  threatened,  there  is  no  assertion 
that  the  Association  itself  was  the  owner  of  such 
property.  Any  damage  sustained  by  an  Association 
member  would,  of  course,  have  to  be  recovered  in  a 
suit  brought  by  that  member. 

The  appellant  State  of  Oregon's  claim  (Br.,  pp. 
19-22)  of  a  lien  interest  in  Oregon  forest  land  stands 
on  no  better  footing.  The  lien  is  created  by  virtue 
of  an  allocation  of  budgeted  costs  for  fire  protection, 
which  costs  are  then  assessed  against  forest  land. 
These  assessed  costs  are,  by  statute,  a  lien  against 
the  forest  land  (see  App.  Br.,  pp.  18-19).  Such  a 
lien  creates  no  interest  in  the  land  to  which  it  at- 
taches.  Cf.,  Schleff  V.  Purd2j,  et  al,  107  Ore.  71,  214 
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P.  137.  Rather,  it  merely  secures  an  indebtedness 
(Ibid.).  The  holder  of  such  an  interest,  moreover, 
has  no  right  to  sue  for  the  negligent  damage  of  the 
property  to  which  his  lien  is  attached.  Cf.,  2  Jones  on 
Mortgages  §859  at  178  (Eighth  Ed.  1928),  Anno: 
Remedy  of  Mortgagee  or  other  holder  of  lien  on  real 
property  against  third  person  for  damage  to  or  tres- 
pass on  property.  37  ALR  1120.  Compare  Northern 
Pac.  R.  V.  Lewis,  162  U.S.  366. 

Insofar  as  the  now  asserted  threat  or  damage  to 
natural  resources  is  concerned,  fish  and  game,  water- 
shed areas  and  the  like  are  not  generally  regarded  as 
property  which  is  owned  by  the  State.  As  to  them, 
the  State  merely  exercises  "its  undoubted  authority 
to  control  the  taking  and  use  of  that  which  belong (s) 
to  no  one  in  particular,  but  [is]  common  to  all." 
Geer  v.  Connecticut,  161  U.S.  519,  529.  See  also 
State  V.  Blanchard,  96  Ore.  79,  189  Pac.  421,  quoted 
at  page  23  of  appellants'  brief. 

In  the  final  analysis,  then,  appellants'  new  theory 
based  upon  damage  or  threat  to  natural  resources 
does  not  alter  the  situation  to  any  extent.  With  or 
without  regard  to  their  present  claim  as  to  the  sig- 
nificance of  their  fire  fighting  activities,  the  undeni- 
able fact  is  that  those  activities  were  undertaken  as 
part  of  the  burden  of  the  sovereign  to  provide  for 
the  general  welfare  of  its  citizenry.  In  Oregon,  the 
burden  of  affording  protection  against  fire  is  reflected 
by  Chapter  477  of  the  Oregon  Revised  Statutes,  which 
establishes  a  comprehensive  fire  control  program. 
Participating  in  this  program,  for  the  benefit  of  the 
citizenry  at  large,  is  not  only  the  appellant  State, 
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and  associations  like  the  other  appellant  here,  but 
the  Federal  Government  itself  (R.  20-48). 

As  previously  noted,  there  is  nothing  which  would 
have  precluded  Congress  from  permitting  states,  in 
given  circumstances,  to  transfer  the  obligation  for  ex- 
penses incurred  in  the  exercise  of  its  police  powers  to 
the  United  States  through  the  vehicle  of  the  Tort 
Claims  Act.  We  have  seen,  however,  that  Congress  de- 
cided not  to  make  costs  involved  in  providing  for  the 
general  welfare  recoverable  under  the  Act.  The  express 
terms  of  Section  1346(b)  must  be  given  their  plain 
meaning,  under  which  appellants  can  make  claim  only 
for  damage  to  or  loss  of  their  property.  Such  damage 
is  nonexistent  here  (or  at  least  is  not  sought  to  be 
recovered)  and,  for  this  reason,  the  district  court 
properly  dismissed  the  action  for  lack  of  jurisdiction. 

II 

ORS  477.068  Creates  a  Right  in  Contract,  Which  Is 
Not  Within   the  Tort   Claims   Act. 

There  is  still  another,  independent  although  related, 
reason  why  this  suit  must  fail.  As  its  very  title 
reflects,  the  Tort  Claims  Act  was  designed  (with  cer- 
tain clearly  defined  exceptions)  to  "remove  the  sov- 
ereign immunity  of  the  United  States  from  suits  in 
tort."     See  Richards  v.  United  States,  369  U.S.  1,  6.  ■! 

Thus  a  right  created  by  state  law,  in  order  to  be 
within  the  class  of  rights  with  respect  to  which  the 
Congress  waived  sovereign  immunity,  must  be  a  right 
in  tort.  We  submit  that  whatever  right  appellants 
have  under  Oregon  law  is  a  right  in  contract,  and 
thus  not  cognizable  under  the  Tort  Claims  Act.    Cf., 
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Drake  v.  Treadwell  Construction  Co^,  et  al.,  299  F.  2d 
789  (C.A.  3) ;  Jones  v.  United  States,  89  F.  Supp. 
980  (D.  Iowa). 

The  starting  point  is,  necessarily,  that  the  label 
that  a  state  places  on  a  particular  type  of  action  is 
not  determinative  for  Tort  Claims  Act  purposes.  See 
e.g.,  Stepp  v.  United  States,  discussed  n.  4,  supra, 
p.  13.  Thus,  for  example,  if  a  state  were  to  pur- 
port to  confer  a  right  "in  tort"  for  a  breach  of  con- 
tract which  was  negligent  rather  than  intentional, 
it  would  scarcely  follow  that  a  Tort  Claims  Act  suit 
could  be  maintained  on  such  a  breach  of  a  Govern- 
ment contract.  For  it  could  not  be  said  that  Congress 
thought  of  that  type  of  conduct  as  tortious,  and  thus 
subject  to  an  action  under  the  Tort  Claims  Act  in- 
stead of  the  Tucker  Act. 

We  have  already  suggested  that,  whatever  the  label 
which  Oregon  might  have  chosen  to  place  on  the  right 
which  is  conferred  by  ORS  477.068,  that  right  can- 
not be  regarded  as  being,  in  any  real  sense,  in  tort. 
For  the  right  comes  into  existence  under  the  statute 
wholly  independently  of  whether  the  conduct  com- 
plained of  gave  rise  to  any  risk  at  all  to  property 
of  the  appellants.  So  long  as  the  appellants  under- 
take to  fight  a  forest  'fire  which  is  deemed  a  public 
nuisance,  they  have  a  statutory  entitlement  to  re- 
imbursement of  their  expenses  no  matter  how  dis- 
tant may  be  their  own  property  (and  thus  remote 
the  risk). 

Where  recovery  is  allowed  of  expenses  involved  in 
the  performance  of  a  general  public  duty  owing  the 
citizenry  at  large,  it  must  be  on  a  quasi-contractual 
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basis — unless  a  penalty  rationale  is  involved.  When 
public  firemen  attack  a  fire  which  has  been  negli- 
gently set,  or  permitted  to  spread,  by  a  landowner, 
they  are  assuming  an  obligation  which  rests  prin- 
cipally upon  the  landowner.  Cf.,  ORS  477.066. 
Having  thus  bestowed  a  benefit  upon  the  wrongdoer, 
they  are  entitled  to  obtain  reimbursement  under  the 
quasi-contracts  doctrine  that  no  one  shall  be  allowed 
to  enrich  himself  unjustly  at  the  expense  of  another. 
Keener  on  Quasi-Contracts,  p.  16   (1893). 

As  we  have  developed  in  our  brief  in  People  of  the 
State  of  California  v.  United  States  (No.  17,534), 
(see  n.  3,  supra,  p.  11),  the  California  fire  sup- 
pression cost  statute  (California  Health  and  Safety 
Code  §  13009)  is  recognized  by  the  California  courts 
as  creating  rights  of  a  quasi-contractual  character. 
Of  course,  California's  characterization  of  the  nature 
of  the  right  conferred  by  this  kind  of  statute  is  no 
more  controlling  for  Tort  Claims  Act  jurisdiction 
purposes  than  is  the  Oregon  characterization.  But 
we  submit,  the  view  of  the  California  courts  repre- 
sents the  application  of  long-standing  and  well  un- 
derstood concepts  underlying  the  dichotomy  between 
actions  in  tort  and  actions  having  a  quasi-contractual 
basis.  See  People  v.  Zegras,  165  P.  2d  541  (C.A. 
Cal.),  affirmed  on  other  grounds,  29  C.  2d  67, 
172  P.2d  883;  Ventura  County  v.  So.  Calif.  Edison 
Co.,  85  C.A.  2d  529,  193  P.  2d  512. 

ORS  477.068  is  concededly  not  identical  to  its  Cali- 
fornia counterpart.  While  the  California  statute  is 
only  operative  if  the  fire  had  spread  beyond  the  negli- 
gent landowners'  property,   Oregon  requires  simply 
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that  the  fire  be  "burning  uncontrolled  or  without 
proper  action  being  taken  to  prevent  its  spread." 
ORS  477.064.  Nonetheless,  the  two  statutes  do  not 
differ  in  any  respect  which  is  material  here. 

On  the  contrary,  just  as  the  California  statute 
refers  to  a  "charge"  against  the  negligent  landowner 
which  "shall  constitute  a  debt,"  ORS  477.068  refers 
to  the  recovery  of  'fire  suppression  costs  "by  action 
for  debt"  and  creates  a  lien  to  cover  the  debt.  Of 
greater  significance,  under  the  Oregon  statute  as 
under  the  California  statute,  the  negligent  conduct 
need  give  rise  to  no  risk  to  property  of  the  plaintiffs. 
The  sine  qua  non  of  liability  under  both  statutes  is 
a  failure  on  the  part  of  the  landowner  properly  to 
assume  his  statutory  obligations  to  prevent  the  spread 
of  fire,  with  the  result  that  a  public  fire  fighting 
agency  is  required  to  assume  it  for  him.  And  the 
measure  of  that  liability  is  the  expense  to  the  fire- 
fighter of  assuming  the  obligation. 

For  these  reasons,  we  submit  that  this  Court  need 
not  consider  whether,  as  appellants  insist  (Br.,  p. 
17),  the  Supreme  Court  of  Oregon  has  affixed  a  label 
of  "tort"  to  actions  to  recover  fire  suppression  costs. 
Once  again,  what  is  involved  here  is  an  issue  of  juris- 
diction under  a  federal  statute — and  its  resolution 
is  wholly  dependent  upon  whether  Congress  regarded 
the  term  "tort"  to  apply  to  actions  brought  by  public 
or  quasi-public  agencies  to  recover  costs  incurred  in 
performing  a  service  for  the  general  welfare  which 
allegedly  should  have  been  performed  by  the  defend- 
ant. Since  there  is  no  evidence  in  the  Act  or  its 
legislative  history  that  Congress  intended  to  depart 
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so  radically  from  conventional  notions  of  what  con- 
stitutes a  tort  liability  as  opposed  to  a  contractual 
or  quasi-contractual  obligation,  the  answer  to  that 
inquiry  must  be  in  the  negative.  In  sum,  the  result 
here  must  be  the  same  as  in  the  California  case,  where 
even  under  state  law  there  is  no  room  for  doubt  as 
to  the  contractual  nature  of  the  right  to  recover  fire 
suppression  costs  from  the  negligent  landowner. 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  the  judgment  of  the  district  court  should  be 
affirmed. 
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STATEMENT  OF  JURISDICTION 

This  action  was  filed  on  September  30,  1957  (R.  17), 
in  the  United  States  District  Court  for  the  District  of 
Oregon  (R.  3).  The  original  jurisdiction  of  the  District 
Court  was  invoked  under  the  provisions  of  the  Federal 
Tort  Claims  Act,  28  USCA  Section  1346  (b)  and  28 
USCA  Sections  2671-2680  (R.  4).  The  question  of 
whether  the  District  Court  had  jurisdiction  of  the  cause 
is  before  this  court  on  this  appeal. 


On  February  14,  1958,  appellee  filed  its  motion  to 
dismiss  and  in  the  alternative  for  summary  judgment 
(R.  17-19).  By  stipulation  of  the  parties  contained  in 
the  pre-trial  order  (R.  45),  the  issues  raised  by  the 
motion  to  dismiss  were  segregated  for  hearing  in  ad- 
vance of  other  issues  in  the  case  (R.  116).  The  segre- 
gated issues  came  on  for  trial  before  the  court  without 
a  jury  on  December  12,  1960  (R.  122-123).  February  8, 
1961,  the  court  entered  its  opinion  in  favor  of  appellee 
(R.  79-117).  February  24,  1961,  the  court  entered  its 
judgment  of  dismissal,  dismissing  appellant's  complaint 
and  the  causes  of  action  therein  contained  (R.  117-118). 

Appellant  filed  his  notice  of  appeal  on  April  11,  1961 
(R.  118),  within  the  time  allowed  by  Rule  73  (a),  Fed- 
eral Rules  of  Civil  Procedure.  April  21,  1961,  the  court 
entered  its  certificate  and  order  nunc  pro  tunc  to  appear 
of  record  as  of  February  24,  1961,  that  in  entering  its 
judgment  of  dismissal  it  intended  to  make  the  same 
final  pursuant  to  the  requirements  of  Rule  54  (b).  Fed- 
eral Rules  of  Civil  Procedure.  It  found  that  there  was  no 
just  reason  for  delay  in  the  entry  of  final  judgment  on 
appellant's  complaint  and  directed  that  final  judgment  | 
be  entered  on  such  complaint  (R.  121-122). 

Consequently,  this  court  has  jurisdiction  to  review 
the  judgment  of  dismissal  of  the  District  Court  under  28 
USCA  Section  1291  and  Rule  54  (b).  Federal  Rules  of 
Civil  Procedure. 


3 
STATEMENT  OF  THE  CASE 

A.  Preliminary  Statement. 

This  case  relates  to  the  purview  of  the  Federal  Tort 
Claims  Act  and,  as  such,  it  has  a  significance  which 
extends  far  beyond  its  impact  upon  appellant.  The  legal 
principles  involved  in  this  case  and  the  question  before 
this  court  are  basic  to  the  application  of  the  Act,  and  it 
is,  therefore,  inevitable  that  the  outcome  will  have  con- 
siderable nation-wide  importance. 

There  is  no  question  as  to  the  facts  in  this  case.  The 
issues  before  this  court  are  of  law.  Appellant  agrees 
with  and  accepts  the  District  Court's  findings  (infra, 
page  22).  He  challenges  only  the  court's  conclusion, 
that  is,  that  it  does  not  have  jurisdiction  of  this  cause 
under  the  provisions  of  the  Federal  Tort  Claims  Act. 

B.  Nature  of  the  Action. 

Appellant's  claims  arose  out  of  the  construction  of 
the  Aleutian  Homes  housing  project  in  Kodiak,  Alaska, 
which  was  intended  to  provide  housing  for  naval  per- 
sonnel stationed  at  Kodiak  Naval  Base  and  for  civilians 
employed  on  the  Base. 

The  basis  of  appellant's  claims  may  be  summarized 
as  follows:  By  entering  into  a  completion  agreement 
under  which  construction  of  the  project  was  to  be  con- 
cluded, Housing  and  Home  Finance  Agency  (an  agency 


of  the  federal  government  hereinafter  referred  to  as 
"HHFA")  and  the  Housing  and  Home  Finance  Agency 
Administrator  (hereinafter  referred  to  as  "the  Admin- 
istrator") entered  into  a  fiduciary  relationship  with 
appellant,  the  project  creditors  and  other  interested 
parties.  HHFA,  its  agents  and  employees  breached  this 
fiduciary  relationship  ( 1)  by  failing  to  obtain  or  pro- 
vide permanent  long-term  financing  of  the  project  and 
(2)  by  satisfying  its  own  interests  as  a  creditor  from 
the  project  assets  to  the  exclusion  of  other  interested 
parties,  and  specifically  appellant  (R.  69,  102). 

Appellant  seeks  to  recover  the  damages  resulting 
from  appellee's  breach  of  its  fiduciary  duty  (R.  70)  un- 
der the  provisions  of  the  Federal  Tort  Claims  Act.  His 
damages  include: 

1.  Certain  payments  made  by  him  for  which  he 
would  have  been  reimbursed  if  appellee  had  not 
breached  its  fiduciary  duty,  that  is,  (a)  $75,000  paid 
to  the  project  manager  appointed  under  the  completion 
agreement  for  overhead  in  the  completion  of  the  con- 
struction, (b)  $164,594.80  paid  to  the  Bank  of  Califor- 
nia, N.  A.  pursuant  to  the  provisions  of  the  completion 
agreement,  and  (c)  $35,955.02  paid  to  General  Casual- 
ty Company  of  America  in  satisfaction  of  a  judgment 
obtained  by  the  latter  for  the  unpaid  premium  on  a 
bond  executed  in  connection  with  the  Aleutian  Homes 
project  (R.  1-13,  70). 


2.  The  sum  of  $150,000,  which  appellant  had  ad- 
vanced from  his  personal  funds  to  pay  expenses  in- 
curred during  preparation  for  the  project.  (Shares  of 
preferred  stock  of  Aleutian  Homes,  Inc.,  amounting  to 
$150,000  issued  to  appellant  would  have  been  redeemed 
if  appellee  had  not  breached  its  fiduciary  duty  (R.  13- 
14,  70).) 

3.  The  sum  of  $428,127,  as  the  damage  to  and  de- 
struction of  the  equity  of  Aleutian  Homes,  Inc.  in  the 
Aleutian  Homes  project  (R.  15-16,  70). 

C.  Summary  of  Facts. 

The  facts  which  gave  rise  to  this  action  are  compli- 
cated, and  consequently  it  is  necessary  to  outline  the 
same  in  more  than  the  usual  detail.  Because  of  the  large 
number  of  private  and  public  agencies  and  organiza- 
tions involved  (see  Ex  1177),  the  attention  of  the  reader 
is  directed  to  the  opinion  of  the  District  Court  (R.  79- 
89)  in  which  a  full  statement  of  the  same  is  set  forth, 
as  well  as  a  summary  of  the  relevant  federal  statutes. 

The  relevant  federal  agencies  and  personnel  thereof 
will  be  referred  to  herein  as  follows: 

1.  Housing  and  Home  Finance  Agency,  "HHFA." 

2.  The  Housing  and  Home  Finance  Agency  Admin- 
istrator, "the  Administrator"  (also  referred  to  by  the 
District  Court  as  "the  Lender"). 


3.  Federal  Housing  Administration,  "FHA." 

4.  Federal  National  Mortgage  Association,  "FNMA." 

5.  Community  Facilities  Administration,  "CFA" 
(formerly  Community  Facilities  and  Special  Operations 
Branch,  "CF&SO"). 

6.  Reconstruction  Finance  Corporation,  "RFC." 

Background  of  Aleutian  Homes  Project.  In  1949, 
discussions  commenced  among  officials  of  the  Navy,  the 
Alaska  Housing  Authority,  the  City  of  Kodiak  and  the 
FHA  relative  to  obtaining  additional  housing  for  naval 
and  civilian  personnel  stationed  and  employed  at  Kodi- 
ak Naval  Base.  These  officials  considered  the  possibility 
of  obtaining  such  housing  under  the  provisions  of  the 
Wherry  Act  (National  Housing  Act,  Title  VIII,  as 
amended),  but  discarded  the  same.  They  then  caused 
studies  to  be  made  as  to  the  prospects  of  constructing 
an  off-base  project,  consisting  of  350  to  400  houses,  with 
conventional  FHA  assistance  under  the  National  Hous- 
ing Act,  Title  II,  Section  203,  as  amended  (R.  53,  89). 

In  1950  and  1951,  arrangements  were  made  to  se- 
cure a  site  for  the  project,  consisting  of  lands  owned  by 
the  Federal  Government  and  under  the  control  of  the 
Bureau  of  Land  Management  of  the  Department  of  the 
Interior.  The  property  was  to  be  conveyed  to  the  Alaska 
Housing  Authority,  which  would  reconvey  the  same  to 


the  City  of  Kodiak.  The  city  was  to  use  this  property 
for  construction  of  a  housing  project  by  a  sponsor  of  its 
selection.  Thereafter,  the  Alaska  Housing  Authority 
conveyed  the  land  directly  to  the  approved  sponsor  (R. 

53,89). 

Streets  for  the  project  were  to  be  provided  by  the 
city,  water  and  sewer  facilities  and  schools  by  the  city 
and  the  Department  of  Interior  through  Alaska  Public 
Works,  and  power  by  the  local  REA  (R.  53-54,  89-90). 
In  1951,  the  city  received  a  commitment  from  the 
Alaska  Public  Works  program  for  funds  to  construct 
the  water  and  sewer  facilities  (R.  54,  90). 

In  1950  and  1951,  the  project  site  was  surveyed  and 
engineering  was  performed  for  the  city  and  for  a  pro- 
posed sponsor,  Raymond  Lewis  of  Los  Angeles.  How- 
ever, at  the  conclusion  of  the  year  1951,  Lewis  was  no 
longer  interested  (R.  54,  90). 

Background  of  Appellant's  Interest  in  Aleutian 
Homes  Project.  In  1951,  appellant,  a  businessman  in 
Portland,  Oregon,  financed  a  trip  to  Alaska  by  three 

associates,  S.  C.  Horsley,  R.  A.  Blanchard  and  G.  K. 
^  Gosling,  in  order  that  they  might  ascertain  whether  a 
house  panel  invented  by  Horsley  could  be  sold  in  the 
territory.  Gosling  on  this  trip  contacted  Lee  C.  Bettinger, 
Mayor  of  Kodiak,  who  thereupon  met  appellant  and 
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interested  him  in  becoming  the  sponsor  of  the  proposed 
housing  project  (R.  54,  90). 

In  February,  1952,  appellant  caused  Aleutian 
Homes,  Inc.  to  be  incorporated  under  the  law  of  the 
State  of  Oregon.  In  February  or  March,  1952,  the  City 
of  Kodiak  approved  the  new  corporation  as  sponsor  of 
the  project.  The  property  chosen  as  the  project  site  was 
thereafter  conveyed  to  Aleutian  Homes,  Inc.  by  the 
Alaska  Housing  Authority  (R.  54,  90). 

Financing  of  Project.  The  proposed  financing  of  the 
Aleutian  Homes  project  had  two  phases:  the  long-term 
financing,  and  the  short-term  interim  financing  for  con- 
struction purposes.  These  phases  will  be  discussed  in 
that  order. 

i.  Long-Term  Financing.  The  proposed  long-term 
financing  was  to  consist  of  funds  advanced  by  a  private 
lending  agency,  Brice  Mortgage  Co.,  to  be  secured  by 
individual  mortgages  on  each  of  the  houses  in  the  proj- 
ect. These  funds  in  turn  were  to  be  based  upon  a  firm 
commitment  of  FHA  to  insure  such  private  mortgages 
and  upon  a  further  firm  commitment  of  FNMA  to 
purchase  the  mortgages  so  insured. 

It  was  originally  intended  that  the  project  be  fi- 
nanced under  the  provisions  of  the  National  Housing 
Act,  Title  II,  Section  203,  as  amended,  which  contem- 


plated  that  a  private  mortgage  agency  would  take  out 
individual  long-term  mortgages  on  each  house.  Brice 
Mortgage  Co.  was  selected  as  permanent  mortgagee,  but 
before  it  could  sell  any  mortgages  on  the  houses  to 
FNMA,  it  of  course  first  had  to  obtain  an  FHA  commit- 
ment to  insure  such  mortgages  (R.  55,  91;  and  see  Ex. 
289/A2). 

In  accordance  with  FHA  requirements,  the  Secre- 
tary of  the  Navy  twice  certified  to  FHA  (in  1951,  with 
respect  to  Raymond  Lewis,  and  in  1952,  with  respect 
to  Aleutian  Homes,  Inc.): 

a.  The  Navy's  critical  need  for  385  family  dwellings 
to  be  used  by  military  and  civilian  personnel  at  the 
Kodiak  Naval  Base; 

b.  The  permanency  of  the  Kodiak  Naval  Base;  and 

c.  The  ability  of  such  personnel  to  pay  rentals  in 
the  amounts  of  $100,  $130  and  $150  for  two-  and  three- 
bedroom  units  (R.  55-56,  91;  and  see  Ex.  115/48). 

In  1952,  FHA  appraised  the  value  of  a  completed 
344-unit  project  at  $5,904,250.  In  April  of  that  year  it 
issued  a  firm  commitment  to  Brice  Mortgage  Co.  to  in- 
sure long-range  individual  mortgages  on  each  home  in 
a  total  amount  of  $4,706,400.  This  figure  was  based 
upon  80  per  cent  of  the  FHA  appraised  value  (R.  55-56, 
91-92). 
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In  the  same  year,  FNMA  also  issued  a  firm  commiit- 
ment  to  Brice  Mortgage  Co.  to  purchase  the  individual 
long-range  mortgages  at  par  after  they  were  insured 
byFHA  (R.  56,92). 

Aleutian  Homes,  Inc.  was  to  use  the  amount  received 
from  the  long-term  financing  for  the  following  pur- 
poses: 

a.  Repayment  of  the  $4,230,900  short-term  interim 
construction  loan  from  HHFA; 

b.  Payment  of  the  costs  of  taking  out  permanent 
individual  mortgages  (estimated  to  be  several  hundred 
thousand  dollars);  and 

c.  Any  balance  remaining  as  capital  (R.  56,  92). 

2.  Short-Term  Interim  Construction  Loan.  In  1952, 
Aleutian  Homes,  Inc.  and  Brice  Mortgage  Co.,  because 
of  the  difficulty  of  attracting  risk  capital  to  Alaska,  were 
unable  to  obtain  from  private  sources  the  funds  required 
for  construction  of  the  project  before  long-term  financ- 
ing should  be  realized.  As  a  result,  they  sought  assist- 
ance from  HHFA.  Negotiations  then  ensued  between 
Brice  Mortgage  Co.,  on  behalf  of  Aleutian  Homes,  Inc., 
and  CF&SO  with  respect  to  an  interim  loan  for  con- 
struction purposes  (R.  56-57,  92). 

In  the  latter  part  of  1952,  Aleutian  Homes,  Inc. 
made  its  final  application  for  an  interim  loan,  and  the 
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same  was  approved  in  January,  1953.  This  loan  was  in 
the  sum  of  $4,230,900,  constituting  90  per  cent  of  the 
FHA  and  FNMA  commitments  for  long-term  financing. 
According  to  the  application,  the  difference  between  the 
projected  costs  and  the  loan  was  to  be  supplied  by  Aleu- 
tian Homes,  Inc.  (R.  57,  92-93). 

The  loan  authorization  was  signed  by  the  Admin- 
istrator and  effectuated  by  documents  requii'ed  under 
a  building  loan  agreement.  These  documents  included 
appellant's  guaranty  of  the  loan  agreement  and  the 
construction  contract  and  a  promissory  note  and  deed 
of  trust.  A  loan  and  disbursement  agreement,  exe- 
cuted on  April  27,  1953,  by  appellant  as  president  of 
Aleutian  Homes,  Inc.,  described  the  procedure  for  dis- 
bursements. The  construction  contracts  and  appellant's 
capital  stock  in  Aleutian  Homes,  Inc.  were  assigned  to 
the  Administrator,  as  security.  Appellant  executed  a 
standby  agreement,  individually  and  as  president  of 
Aleutian  Homes,  Inc.  Performance  bonds  were  executed 
in  favor  of  Aleutian  Homes,  Inc.  and  the  Administrator 
(R.  57-58,  93). 

Upon  the  completion  of  the  foregoing,  firm  arrange- 
ments finally  had  been  made  to  provide  the  financing 
for  this  large  housing  project. 

Contractual  Arrangements  for  Construction.  The 
contracts  relating  to  construction  of  the  Aleutian  Homes 
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project  under  the  HHFA  interim  loan  were  signed  on 
April  27,  1953  (R.  58,93). 

Simultaneously,  and  in  accordance  with  its  under- 
standing with  HHFA,  Aleutian  Homes,  Inc.  entered  into 
a  general  contract  with  Kodiak  Construction  Co.  where- 
by the  latter  agreed  to  construct  the  project  for  $4,230,- 
900,  the  total  maximum  amount  of  the  HHFA  loan.  \ 
Kodiak  Construction  Co.  at  the  same  time  entered  into 
the  following  subcontracts: 

1.  A  "supply  contract"  with  Alex  B.  Carlton,  doing 
business  as  Carlton  Lumber  Company,  for  the  purchase 
of  prefabricated  house  packages; 

2.  A  "site  construction  contract"  with  Pacific  Alaska 
Contractors,  Inc.,  for  preparation  of  the  site;  and 

3.  A  "construction  contract"  with  Leo  S.  Wynans, 
Inc.,  for  erection  of  the  prefabricated  houses  on  the  pre- 
pared sites. 

In  addition,  Kodiak  Construction  Co.  entered  into  a 
contract  with  Coastwise  Steamship  Lines  for  transporta- 
tion of  prefabricated  house  packages  and  other  materi- 
als from  Portland,  Oregon,  to  Kodiak.  The  total  payment 
under  these  four  contracts  equaled  $4,230,900  (R.  58- 
59,  93-94),  the  exact  amount  of  the  HHFA  construction 
loan.  At  this  stage  all  details  appeared  to  have  been 
ironed  out  successfully. 


I 
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j        Cessation  of  Construction.  In  the  summer  of  1953, 

I  serious  problems  developed  with  respect  to  site  prepara- 

i 

I  lion.  As  a  result,  a  dispute  arose  between  Kodiak  Con- 

I  struction  Co.,  acting  through  Leo  S.  Wynans,  its  agent, 
!  and  Pacific  Alaska  Contractors,  Inc.,  and  the  latter  dis- 
continued such  work.  Thereafter,  Kodiak  Construction 
i 
\  Co.,  under  Wynans'  direction,  furnished  the  labor  and 

I  materials  required  under  the  site  construction  contract 
I  (R.  59,  94). 

Financial  problems  arose  in  October  and  November, 
j  1953,  primarily  due  to  lack  of  operating  capital.  No- 
vember 6,  1953,  when  the  project  was  approximately 
75  per  cent  completed.  Pacific  Alaska  Contractors,  Inc. 
filed  a  lien  claim  against  it  for  $150,504.43.  Construc- 
j  tion  then  ceased  (R.  59,  94-95). 

!  Completion  Agreement.  When  construction  was 
halted,  various  plans  were  considered  by  HHFA  to  rem- 
edy the  situation.  These  included  foreclosure,  comple- 
tion of  the  project  by  the  sureties,  demand  upon 
appellant  for  performance,  and  introduction  of  addi- 
tional money,  either  in  conjunction  with  or  in  substitu- 
{ tion  for  the  Aleutian  Homes,  Inc.  sponsorship.  In 
■  addition,  it  was  suggested  that  the  project  might  be 
completed  under  a  completion  agreement  (R.  59-60, 
95). 
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Demand  was  made  on  appellant  under  his  guaranty- 
in  November,  1953,  but  he  did  not  comply  (R.  60,  95). 

Representatives  of  HHFA  and  Aleutian  Homes,  Inc. 
formulated  a  "completion  agreement"  in  January,  1954, 
and  it  became  effective  in  substantially  the  same  form 
on  April  23,  1954.  During  the  intervening  period,  the 
consent  necessary  to  effectuate  the  agreement  was  ob- 
tained (R.  60,  95). 

The  completion  agreement  (Ex.  583/1-140,  512/4) 
provided  for  completion  of  construction.  It  provided  that 
appellant  was  not  to  have  any  further  control  or  direc- 
tion over  the  project  until  the  then  scheduled  long-range 
financing  came  into  effect,  and  further,  that  appellant 
was  to  advance  substantial  funds  for  the  overhead  of 
the  project  during  the  completion  of  construction.  It 
also  provided  for  payment  of  claimants,  creditors  and 
completion  costs,  to  be  made  in  four  stages.  In  order 
to  effectuate  this  agreement,  Aleutian  Homes,  Inc., 
Kodiak  Construction  Co.  and  Leo  S.  Wynans  Co.,  Inc. 
agreed  that  a  project  manager  would  be  vested  with 
exclusive  authority  to  take  any  and  all  action  in  con- 
nection with  the  project  that  they  would  have  been 
authorized  to  take.  By  the  agreement,  HHFA  was  vested 
with  overall  supervision  and  control  of  the  project,  in- 
cluding the  receipt  and  disbursement  of  all  funds  of  the 
project  during  the   completion   period   and  until  the 
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long-range  financing  by  the  constituent  agencies  of 
HHFA  had  been  effected  (Exs.  583/1-140,  562/ A-4, 
891/A-21,  1021 /A-22,  R.  60,  95-96). 

In  the  words  of  the  District  Court: 


"1 


'It  is  clear  from  all  pertinent  parts  and  pro- 
visions of  the  completion  agreement,  taken  together 
and  considered  in  light  of  the  facts  and  circum- 
stances surrounding  the  transaction  at  the  time  of 
execution,  and  the  actions  of  the  parties  subsequent 
thereto,  that  the  obligation  of  the  Lender  to  furnish 
long-term  financing  was  within  the  contemplation 
of  the  parties  and  was  necessary  to  carry  their  in- 
tentions into  effect."  (R.  110) 

"Already  I  have  mentioned  that  the  only  source 
of  long-term  financing  in  the  area  was  through  the 
federal  loan  agencies.  In  my  opinion  an  agreement 
to  provide  such  long-term  financing  was  as  much  a 
part  of  the  completion  agreement  as  if  it  had  been 
specifically  mentioned.  The  providing  of  such  fi- 
nancing was  one  of  the  duties  of  the  Lender  when 
it  moved  in  and  took  complete  control  of  the  proj- 
ect." (R.  Ill) 


Completion  of  P/oject.  Hany  M.  Langton  was  ap- 
pointed project  manager  under  the  completion  agree- 
ment. He  had  prescribed  duties,  responsibilities  and 
authority  with  respect  to  completion  of  construction  and 
payment  of  claims  (R.  60-61,  96),  subject  however,  to 
the  overall  direction  and  control  of  HHFA. 
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Scott  J.  Cross  was  appointed  construction  superin- 
tendent (also  by  HHFA)  to  oversee  the  physical  com- 
pletion of  the  project  (R.  61,  96). 

By  October  26,  1954,  construction  of  343  houses  had 
been  completed.  The  remaining  house  was  never  con- 
structed for  the  reason  that  the  lot  upon  which  it  was 
to  be  located  was  not  suitable  for  building  purposes. 
By  April  12,  1955,  341  houses  had  passed  final  inspec- 
tion by  FHA.  The  two  remaining  houses  were  not  ac- 
ceptable for  reasons  which  pertained  to  their  founda- 
tions. At  that  time  all  claims  in  stages  1  and  2  were 
paid,  as  were  a  portion  of  the  claims  in  stages  3  and  4 
(R.  61,  96). 

Long-Term  Financing  Commitments  Permitted  to 
Expire.  Despite  the  fact  that  by  April,  1955,  FHA  had 
approved  virtually  all  the  houses  in  the  project,  no 
permanent  individual  mortgages  ever  were  taken  out 
on  any  of  these  houses.  In  June,  1955,  ostensibly  in  order 
to  avoid  payment  of  further  commitment  fees  to  FHA 
and  FNMA,  HHFA  permitted  the  FHA  commitments 
(to  insure  the  mortgages)  and  the  FNMA  commitments 
(to  purchase  the  same  at  par)  to  expire  (R.  61,  96;  Exs. 
832/A-1-207,  849/49-4,  850/20,  851/A-20,  859/20).  As 
late  as  November,  1955,  HHFA  still  planned  to  obtain 
long-term  financing  so  the  short-term  HHFA  loan  could 
be  paid  off  and  the  project  placed  on  a  sound  long-term 
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financial  basis  (Exs.  974/21,  976/21,  983/21^  and  see 
Ex.  1019/22). 

Occupancy  of  Project.  During  the  period  from  July, 
1954,  to  August,  1959,  the  project  was  from  60  per  cent 
to  95  per  cent  occupied,  by  personnel  connected  with  the 
naval  base  at  Kodiak  (R.  62-63). 

In  the  summer  of  1957,  the  Navy  indicated  that  it 
would  reduce  its  service  personnel  by  10  per  cent  and 
its  civilian  personnel  by  approximately  33V3  per  cent 
(R.  63,  97). 

Payments  relating  to  Project  Made  and  Received  by 
Government  Agencies.  The  advances  made  by  HHFA 
to  or  for  the  benefit  of  Aleutian  Homes,  Inc.  for  project 
construction  amounted  to  $4,192,717.10,  from  a  total 
authorized  loan  of  $4,230,900.  The  difference  resulted 
from  nonconstniction  of  one  house  (supra,  page  16) 
and  the  failure  of  two  others  to  pass  FHA  inspection 
(supra,  page  16).  From  June  25,  1953,  until  November 
24,  1953,  that  is,  prior  to  the  completion  agreement, 
HHFA  advanced  $3,330,062.68.  After  the  completion 
agreement  became  effective,  it  advanced  an  additional 
$862,654.42  on  the  project  manager's  requisition  (R. 
64,  98). 

In  March,  1955,  HHFA  authorized  advances  in  ad- 
dition to  the  original  loan  in  an  amount  not  to  exceed 
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$160,000.  These  advances  were  to  be  utilized  by  the 
project  manager  for  the  care  and  preservation  of  the 
project.  March  15,  1955,  HHFA  advanced  $56,239.19 
to  the  project  manager.  This  sum  w^as  repaid  on  May 
5,  1956,  with  7  per  cent  interest  (R.  64,  97-98). 

HHFA  received  payments  totalling  $909,675.58  for 
or  on  behalf  of  Aleutian  Homes,  Inc.  Individually,  these 
payments  were:  (1)  $35,134.14  from  June  25,  1953,  to 
October  31,  1953,  prior  to  the  completion  agreement; 

(2)  $402,241.44  from  the  project  manager  after  he  as- 
sumed  his   duties   under  the   completion   agreement; 

(3)  $122,300  withdrawn  by  HHFA  from  the  project 
manager's  bank  account  immediately  prior  to  fore- 
closure; and  (4)  $350,000  from  the  court-appointed  re- 
ceiver (R.  65,98). 

FHA  received  fees  of  $22,360  for  its  commitments 
to  insure  and  extension  of  the  same,  and  FNMA  received 
fees  of  $106,422.77  for  its  commitments  to  purchase 
and  extension  (R.  65,  98). 

Rentals  Received  by  Project  Manager.  During  the 
period  from  July  1,  1954,  to  June  14,  1957,  the  project 
manager  received  $1,114,800.20  in  rentals  (R.  65-66, 
98-99). 

Payments  Relating  to  Project  Made  by  Appellant 
Subsequent  to  Completion  Agreement.  After  the  com- 
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pletion  agreement  was  formulated,  appellant  made  the 
following  payments  relating  to  the  Aleutian  Homes 
project: 

1.  During  1954,  1955  and  1956,  appellant  made  pay- 
ments totaling  $164,594.80  to  The  Bank  of  California, 
N.  A.,  in  payment  of  the  latter's  claim  against  the  proj- 
ect, as  set  forth  in  the  completion  agreement.  Certain 
of  these  payments  were  credited  to  principal  and  others 
to  interest  (R.  66,  99). 

2.  In  1954,  appellant  paid  Brice  Mortgage  Company 
$35,000  in  settlement  of  all  claims  of  the  latter  and  of 
Brice  Realty  Company  against  the  project  for  alleged 
work  done  and  services  performed  prior  to  execution  of 
the  completion  agreement  (R.  66-67,  99). 

3.  In  1954,  appellant  paid  the  Administrator  $75,- 
000  in  accordance  with  provisions  of  the  overhead  agree- 
ment and  the  completion  agreement  requiring  him  to 
pay  certain  overhead  expenses  relating  to  the  comple- 
tion of  the  project  (R.  67,  100). 

4.  September  18,  1956,  appellant  paid  General  Cas- 
ualty Company  $33,542.09  in  satisfaction  of  a  judgment 
obtained  by  the  latter  on  July  24,  1956,  for  the  unpaid 
premium  on  a  bond  issued  on  behalf  of  Kodiak  Con- 
struction Co.  and  expenses.  In  defending  this  action, 
appellant  incurred  legal  fees  and  other  expenses  in  the 
sum  of  $2,412.93  (R.  67,  100). 
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Seizure  of  Funds  and  Foreclosure  Suit.  It  should  be 
noted  that  from  approximately  February,  1954,  through 
May,  1957,  HHFA  through  the  project  manager  had  ab- 
solute control  and  direction  of  this  project.  It  made  all 
the  decisions,  received  and  disbursed  all  funds.  During 
this  period  it  completed  the  project  and  thereafter 
rented  the  houses.  It  made  the  decision  to  permit  the 
existing  commitments  for  long-range  financing  to  ex- 
pire. By  the  terms  of  the  completion  agreement,  appel- 
lant had  absolutely  no  control  or  direction  of  the  project 
during  this  period.  In  the  words  of  the  trial  court: 

"*  *  *  evidence  is  overwhelming  that  the 
Lender  (HHFA)  in  truth  and  in  fact  took  over  abso- 
lute control  of  and  proceeded  w^ith  the  completion 
of  the  project."  (R.  106) 


Furthermore,  as  the  trial  court  indicated  in  its  opinion, 
there  was  no  available  source  of  long-range  financing 
for  this  project,  except  the  United  States  itself  or  one 
of  its  agencies,  a  fact  of  which  HHFA  was  well  aware. 
(R.  103,  111). 

Despite  all  this,  and  despite  the  fact  that  private 
capital  was  not  available,  HHFA  on  May  21,  1957 
(Exs.  1142/A-22-  1144/23;  1150/A-32;  and  see  Ex. 
1025/A-32),  without  advance  warning  seized  for 
its   own   account   $122,300   out   of  the   bank   account 


21 

of  the  project.  Immediately  thereafter  it  instituted  suit 
to  foreclose  its  interim  short-term  loan  mortgage  in 

the   United   States   District  Court  for  the   District   of 

1 

I  Alaska.  This  suit  was  brought  in  the  name  of  the 
I  United  States  of  America  against  Aleutian  Homes,  Inc., 
Pacific  Alaska  Contractors,  Inc.,  Alex  B.  Carlton,  doing 
I  business  as  Carlton  Lumber  Company,  the  city  of 
'  Kodiak,  certain  individuals  as  trustees,  and  "Also  all 
other  persons  or  parties  unknown  claiming  any  right, 
title,  estate,  lien  or  interest  in  the  real  estate  described 
in  the  complaint  herein"  (R.  67-68,  100-101).  June  14, 
1957,  M.  G.  Gebhart  was  appointed  receiver  of  the  prop- 
erty on  the  plaintiff's  motion.  June  20,  1958,  the  court 
authorized  the  receiver  to  pay  HHFA  $200,000  from  the 
proceeds  of  operating  the  project,  and  this  was  there- 
after done.  On  or  about  September  12,  1958,  the  plain- 
tiff amended  its  complaint,  adding  the  Territory  of 
Alaska,  Kodiak  Construction  Co.,  Leo  S.  Wynans  Co., 
Inc.,  and  United  States  of  America  as  defendants.  On 
or  about  April  10,  1959,  the  court  authorized  the  re- 
ceiver upon  the  latter's  request  to  pay  HHFA  $150,000 

from  the  proceeds  of  operating  the  project,   and  he 

subsequently  did  so  (R.  68,  101). 

From  the  foregoing  it  is  evident  that  by  May,  1957, 
appellee  had  made  its  decision  to  foreclose  appellant's 
investment  in  the  project  and  ultimately  to  obtain  title 
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to  the  entire  project  through  foreclosure  proceedings. 
By  so  doing,  it  effectively  renounced  its  previously  stat- 
ed position  that  long-range  financing  would  be  provided 
for  the  project  so  that  the  short-term  interim  construc- 
tion loan  of  HHFA  could  be  repaid. 

D.   Findings  and  Conclusion  of  District  Court. 

The  findings  of  the  District  Court,  which  are  undis- 
puted, are  in  part  as  follows: 

1.  Appellee  could  and  did  occupy  the  status  of  a 
fiduciary. 

"I  am  of  the  opinion  that  the  Lender  could 
legally  occupy  the  legal  status  of  a  fiduciary  in  con- 
nection with  the  completion  of  the  housing  project 
in  question.  Furthennore,  I  find  and  hold  that  the 
Lender  took  over  full  and  complete  control  of  such 
project  and,  in  so  doing,  was  acting  in  a  fiduciary 
capacity  with  the  plaintiff"  (R.  108-109). 


2.  Appellee  breached  its  fiduciary  duty  to  appellant. 

"I  have  already  concluded  that  defendant  could 
act  as  a  fiduciary  and  was  acting  in  a  fiduciary  or 
confidential  capacity  in  assuming  control  over  the 
completion  of  the  project  and  the  long-term  financ- 
ing. Assuming,  arguendo,  and  I  would  so  hold  if  I 
felt  I  had  jurisdiction,  that  defendant  in  truth  and 
in  fact  breached  its  duty  in  failing  to  provide,  with- 
out justification,  said  long-term  financing,  is  said 
breach  of  duty  'negligent  or  wrongful  act  or  omis- 
sion' within  the  meaning  of  the  phrase  as  used  in 
the  Federal  Tort  Claims  Act?"  (R.  112) 
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I  However,  the  court  concluded  that  breach  of  fidu- 
ciary duty  does  not  constitute  tortious  conduct  within 
the  meaning  of  the  Federal  Tort  Claims  Act  (R.  113- 
114),  and  that  it  therefore  does  not  have  jurisdiction 
of  appellant's  claims  (R.  116,  117). 

j         E.  Question  Presented. 

In  the  foregoing  state  of  facts,  the  following  ques- 
tion is  presented  for  decision  on  this  appeal: 

j  Under  the  provisions  of  the  Federal  Tort  Claims 
Act,  does  the  District  Court  have  jurisdiction  of  appel- 
lant's claims  for  damages  arising  from  appellee's  breach 
of  fiduciary  duty? 

SPECIFICATION  OF  ERROR 

I         The  District  Court  committed  error  when  it  con- 

I 

eluded  as  a  matter  of  law  that  it  did  not  have  jurisdic- 
tion of  appellant's  claims  under  the  Federal  Tort 
Claims  Act  and  thereupon  dismissed  appellant's  com- 
plaint and  the  causes  of  action  set  forth  in  said  com- 
plaint. 

SUMMARY  OF  ARGUMENT 

I.  The  District  Court  committed  an  error  of  law  when 
it  held  that  it  does  not  have  jurisdiction  of  appellant's 
claims  under  the  provisions  of  the  Federal  Tort  Claims  Act 
and  thereupon  dismissed  appellant's  complaint  and  the 
causes  of  action  therein  set  forth. 
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A.  Breach  of  fiduciary  duty  constitutes  tortious  con- 
duct for  which  appellant  would  be  liable,  if  a  private 
person,  under  the  applicable  law. 

B.  Apart  from  the  provisions  of  the  Federal  Tort  Claims 
Act,  appellee  is  amenable  to  suit  for  breach  of  fiduciary 
duty. 

C.  Governmental  immunity  from  liability  for  breach 
of  fiduciary  duty  has  been  waived  under  the  provisions 
of  the  Federal  Tort  Claims  Act. 

1.  Breach  of  fiduciary  duty  is  within  the  scope  of  the  , 
clear  and  unequivocal  provisions  of  the  Federal  Tort  Claims 
Act,  which  constitutes  a  waiver  of  governmental  immunity 
from  liability  as  to  all  torts  which  would  give  rise  to  indi- 
vidual liability  except  those  expressly  removed  from  the 
operation  of  such  waiver. 

2.  The  Congressional  intent  was  not  such  as  to  exclude 
breach  of  fiduciary  duty  from  the  scope  of  the  Federal 
Tort  Claims  Act. 

3.  The  provisions  of  the  Federal  Tort  Claims  Act  must 
be  given  a  liberal  construction. 

4.  The  cases  relating  to  the  Federal  Tort  Claims  Act 
show  that  the  Act  constitutes  a  waiver  of  governmental 
immunity  from  liability  for  breach  of  fiduciary  duty. 

II.  In  the  event  that  this  court  affirms  the  conclusion 
of  the  District  Court  that  breach  of  fiduciary  duty  is  not 


25 

within  the  purview  of  the  Federal  Tort  Claims  Act,  it  should 
require  the  District  Court  to  transfer  this  case  to  the  Court 
of  Claims. 

ARGUMENT 

Point  I 

The  District  Court  committed  an  error  of  law  when  it 
held  that  it  does  not  have  jurisdiction  of  appellant's  claims 
under  the  provisions  of  the  Federal  Tort  Claims  Act  and 
thereupon  dismissed  appellant's  complaint  and  the  causes 
of  action  therein  set  forth. 


I        After  finding  that  appellee  was  in  a  fiduciary  rela- 

;  tionship  with  appellant,  and  that  it  had  breached  its 

■  fiduciary  duty  to  him   (supra,  page  22),  the  District 

Court  stated  the  issue  thus:  "*    *    *    is  such  breach  of 

duty  a  'negligent  or  wrongful  act  or  omission'  within 

the  meaning  of  the  phrase  as  used  in  the  Federal  Tort 

Claims  Act?"  (R.  112).  The  court  answered  "No,"  and 

I  dismissed  appellant's  complaint.  Appellant  respectfully 
ji 
urges  that  the  answer  should  have  been  "Yes,"  and  that 

judgment  should  have  been  entered  in  his  favor. 

Under  the  provisions  of  the  Federal  Tort  Claims  Act 
28  USCA  Section  1346  (b) 

the  District  Courts  have  exclusive  jurisdiction  of 

"*    *    *    civil    actions    on    claims    against    the 
United  States,  for  money  damages,  accruing  on  and 
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after  January  1,  1945,  for  injury  or  loss  of  property, 
or  personal  injury  or  death  caused  by  the  negligent 
or  wrongful  act  or  omission  of  any  employee  of  the 
Government  while  acting  within  the  scope  of  his 
office  or  employment,  under  circumstances  where 
the  United  States,  if  a  private  person,  would  be 
liable  to  the  claimant  in  accordance  with  the  law 
of  the  place  where  the  act  or  omission  occurred." 


In  concluding  that  breach  of  fiduciary  duty  is  not 
within  the  scope  of  these  provisions,  the  court  reasoned 
as  follows: 

1.  Immunity  from  liability  as  to  all  torts  was  not 
waived  under  the  Act; 

2.  Immunity  was  waived  only  as  to  the  "ordinary 
common-law  type  of  tort,"  i.e.,  negligence;  and 

3.  If  violation  of  fiduciary  duty  constitutes  tortious 
conduct,  it  i  not  within  the  provisions  of  the  Act,  as 
so  limited  (R.  112-116). 

However,  the  conclusion  must  fail,  for  the  reasoning 
is  not  correct.  Breach  of  fiduciary  duty  is  a  tort  under 
Oregon  law,  and  it  is  conduct  for  which  governmental 
immunity  from  liability  was  waived  under  the  Federal 
Tort  Claims  Act. 

A.  Breach  of  fiduciary  duty  constitutes  tortious  conduct 
for  which  appellee  would  be  liable,  if  a  private  person, 
under  the  applicable  law. 
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Before  considering  the  scope  of  the  Federal  Tort 
Claims  Act  specifically,  it  is  necessary  to  determine 
whether  the  breach  of  fiduciary  duty  committed  by 
appellee's  employee  constitutes  conduct  for  which  it 
would  be  liable,  if  a  private  individual,  under  the  law 
of  the  State  of  Oregon.  This  problem  is,  however,  easily 
resolved.  Breach  of  fiduciary  duty  is  an  actionable  tort 
under  Oregon  law,  and,  consequently,  if  appellee  were 
a  private  individual,  it  would  be  liable  therefor  to  ap- 
pellant. 

Breach  of  fiduciary  duty  is  generally  regarded  as 
tortious  conduct. 

4  Restatement  of  Torts,  Section  874 

"A  person  standing  in  a  fiduciary  relation  with 
another  is  liable  to  the  other  for  harm  resulting 
from  a  breach  of  duty  imposed  by  such  relation. 

"Comment:    *    *    * 

"b.  A  fiduciary  who  commits  a  breach  of  his 
duty  as  a  fiduciary  is  guilty  of  tortious  conduct  to 
the  person  for  whom  he  should  act." 


This  rule  obtains  in  the  state  of  Oregon. 
Harper  v.  Interstate  Brewery  Co.  (1942)  168  Or  26,  120 
P2d  757 

This  was  a  tort  action  in  which  the  plaintiffs  al- 
leged that  the  defendants  had  breached  their  fiduciary 
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duty  to  the  plaintiffs.  This  fiduciary  duty  related  to 
certain  property  conveyed  by  the  plaintiffs  to  the  de- 
fendants in  reliance  upon  certain  representations  made 
by  the  latter.  In  affirming  a  judgment  for  the  plaintiffs, 
the  court  stated  (168  Or  42,  120  P2d  764): 

"The  contract  between  plaintiffs  and  the  de- 
fendant brewery  expressly  required  the  defendant 
to  'use  its  best  efforts  to  obtain  as  much  as  it  reason- 
ably can  for  said  property',  but  that  is  not  all.  Pur- 
suant to  the  contract  the  defendant  company  re- 
ceived deeds  as  security  with  a  purported  power  of 
sale.  It  thereby  assumed  a  relationship  to  the  plain- 
tiffs upon  which  the  law  imposed  a  duty  to  act  in 
good  faith,  using  reasonable  efforts  to  make  the 
sale  beneficial  to  the  mortgagor  by  obtaining  the 
best  price  reasonably  obtainable.  This  was  a  duty 
'independent  of  contract'  imposed  by  law  and  irre- 
spective of  similar  contractual  provisions.  A  breach 
of  that  duty  was  an  actionable  tort  under  the  au- 
thorities cited."  (emphasis  added) 


And  see 


Fergison  v.  Belmont  Conv.  Hospital 
(1959)  217  Or  453,  464-466, 
343  P2d  243,  247-248 


There  is,  therefore,  no  doubt  that  if  appellee  were 
a  private  individual,  its  conduct  would  have  given  rise 
to  tort  liability  under  Oregon  law. 
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B.  Apart  from  the  provisions  of  the  Federal  Tort  Claims 
Act,  appellee  is  amenable  to  suit  for  breach  of  fiduciary 
duty. 

As  the  facts  of  this  case  bring  it  within  the  scope 
of  the  Federal  Tort  Claims  Act,  our  principal  concern 
is  with  that  statute.  However,  it  must  be  noted  that 
even  apart  from  the  provisions  of  the  Federal  Tort 
Claims  Act,  appellee  would  be  amenable  to  suit  by 
appellant  for  its  breach  of  fiduciary  duty. 

The  statutory  powers  of  the  Administrator  (R.  82- 
84)  show  that  he  is  clothed  with  all  the  attributes  of  a 
private  enterprise  "launched  ♦  *  *  into  the  commercial 
world,"  and  that  as  such  he  is  given  the  power  to  "sue 
and  be  sued."  Patently,  in  vesting  him  with  such  rights 
and  powers,  Congress  removed  his  governmental  im- 
munity from  liability  for  conduct  which  would  give  rise 
to  liability  on  the  part  of  a  private  enterprise. 

Federal  Housing  Administration  v.  Burr 

(1939)  309  US  242,  245,  84  Led  724, 
728-729 


And  see 


Reconstruction  F.  Corp.  v.  J.  G. 

Menilian  Corp. 

(1940)  312  US  81,  85  Led  595 

Keifer  <£•  Keifer  v.  Reconstruction 

Finance  Corp. 

(1938)  306  US  381,  83  Led  784 
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Acting  in  his  capacity  as  a  private  entrepreneur, 
the  Administrator  committed  a  breach  of  his  fiduciary 
duty  to  appellant.  A  private  enterprise  would  be  liable 
for  such  conduct,  and,  in  the  absence  of  the  Federal 
Tort  Claims  Act,  appellee  would  be  similarly  liable. 
However,  as  breach  of  fiduciary  duty  is  within  the 
scope  of  the  Act,  appellant's  remedy  must  perforce  be 
under  that  statute. 

28  USCA  Section  2679(a) 

"The  authority  of  any  federal  agency  to  sue 
and  be  sued  in  its  own  name  shall  not  be  construed 
to  authorize  suits  against  such  federal  agency  on 
claims  which  are  cognizable  under  section  1346(b) 
of  this  title,  and  the  remedies  provided  by  this  title 
in  such  cases  shall  be  exclusive." 


C.  Governmental  immunity  from  liability  for  breach  of 
fiduciary  duty  has  been  waived  under  the  provisions  of 
the  Federal  Tort  Claims  Act. 

The  tort  committed  by  appellee,  i.  e.,  breach  of  fi- 
duciary duty,  is  clearly  within  the  scope  of  the  Federal 
Tort  Claims  Act,  and,  as  a  result,  governmental  im- 
munity from  liability  for  such  conduct  has  been  waived. 
To  limit  the  scope  of  the  Act  so  as  to  exclude  this  tort 
from  its  provisions  would  be  contrary  to  the  unequivocal 
language  of  the  Act  and  to  judicial  decision  relative  to 
the  same. 
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/.  Breach  of  fiduciary  duty  is  within  the  scope  of  the 
clear  and  unequivocal  provisions  of  the  Federal  Tort 
Claims  Act,  which  constitutes  a  waiver  of  governmental 
immunity  from  liability  as  to  all  torts  which  would  give 
rise  to  individual  liability  except  those  expressly  re- 
moi  'ed  from  the  operation  of  such  waiver. 

In  order  to  detennine  whether  breach  of  fiduciary 
duty  is  within  the  scope  of  the  Federal  Tort  Claims  Act, 
the  first  step  is  to  examine  the  language  of  the  Act.  This 
reveals  a  clear,  unambiguous  statute  waiving  govern- 
mental immunity  from  liability  as  to  all  torts  which 
would  give  rise  to  individual  liability  other  than  those 
expressly  excepted  from  such  waiver. 

The  Federal  Tort  Claims  Act  is  part  of  a  statute 
vesting  the  District  Courts  with  jurisdiction  over  certain 
actions  to  which  the  United  States  is  a  defendant. 
28  use  A  Section  1346 

" (a)  The  district  courts  shall  have  original  juris- 
diction, concurrent  with  the  Court  of  Claims,  of: 

"(1)  Any  civil  action  against  the  United  States 
for  the  recovery  of  any  internal-revenue  tax  alleged 
to  have  been  erroneously  or  illegally  assessed  or  col- 
lected, or  any  penalty  claimed  to  have  been  collected 
without  authority  or  any  sum  alleged  to  have  been 
excessive  or  in  any  manner  wrongfully  collected 
under  the  internal-revenue  laws; 

"(2)  Any  other  civil  action  or  claim  against  the 
United  States,  not  exceeding  $10,000  in  amount, 
founded  either  upon  the  Constitution,  or  any  Act  of 
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Congress,  or  any  regulation  of  an  executive  depart- 
ment, or  upon  any  express  or  implied  contract  with 
the  United  States,  or  for  liquidated  or  unliquidated 
damages  in  cases  not  sounding  in  tort. 

"(b)  Subject  to  the  provisions  of  chapter  171  of 
this  title,  the  district  courts,  together  with  the  United 
States  District  Court  for  the  District  of  the  Canal 
Zone  and  the  District  Court  of  the  Virgin  Islands, 
shall  have  exclusive  jurisdiction  of  civil  actions  on 
claims  against  the  United  States,  for  money  dam- 
ages, accruing  on  and  after  January  1,  1945,  for 
injury  or  loss  of  property,  or  personal  injury  or 
death  caused  by  the  negligent  or  wrongful  act  or 
omission  of  any  employee  of  the  Government  while 
acting  within  the  scope  of  his  office  or  employment, 
under  circumstances  where  the  United  States,  if  a 
private  person,  would  be  liable  to  the  claimant  in 
accordance  with  the  law  of  the  place  where  the  act 
or  omission  occurred." 


And  see 

28  use  A  Section  2674 

"The  United  States  shall  be  liable,  respecting  the 
provisions  of  this  title  relating  to  tort  claims,  in  the 
same  manner  and  to  the  same  extent  as  a  private 
individual  under  like  circumstances,  *  *  *" 

When  the  provisions  of  the  Federal  Tort  Claims  Act, 

28  USCA  Section  1346  (b) 

are  examined  alone,  it  appears  that  the  language  there- 
of is  sufficiently  broad  to  include  any  civil  wrong  in- 
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eluding  actions  ex  contractu  and  those  ex  delicto. 
However,  when  the  statute  is  considered  as  a  whole,  it 
is  apparent  that  such  is  not  the  case,  and  it  is  a  simple 
matter  to  delineate  the  wrongs  actually  covered  by 
the  Act. 

A  perusal  of  the  preceding  subdivision  of  the  chap- 
ter, 

28  USCA  Section  1346  (a)   (2) 

reveals  that  actions  on  contract  not  exceeding  $10,000 
in  amount  are  covered  by  that  subdivision,  and  are 
within  the  concurrent  jurisdiction  of  the  District  Courts 
and  the  Court  of  Claims.  Additionally,  under  the  pro- 
visions of 

28  USCA  Section  1491 

the  Court  of  Claims  has  jui-isdiction  "to  render  judgment 
upon  any  claim  against  the  United  States  founded  ♦  ♦  ♦ 
upon  any  express  or  implied  contract  with  the  United 
States."  As  contract  actions  are  fully  treated  by  these 
provisions,  it  is  manifest  that  an  action  ex  contractu  is 
not  included  in  the  "negligent  or  wrongful  act  or  omis- 
sion" of  subdivision  (b). 

With  actions  ex  contractu  eliminated  from  consider- 
ation, the  Act  can  only  apply  to  actions  sounding  in 
tort,  that  is,  actions  ex  delicto.  Thus,  "tort"  has  been 
defined  as  follows: 
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Black's  Law  Dictionary  (4th  Ed,  1951)  page  1660 

"A  private  or  civil  wrong  or  injury.  A  wrong 
independent  of  contract." 

Prosser  on  Torts  (2d  Ed,  1955)  Section  1,  page  2 

"*  *  *  a  civil  wrong,  other  than  breach  of  con- 
tract, for  which  the  court  will  provide  a  remedy  in 
the  form  of  an  action  for  damages." 


Furthermore,  the  provisions  of  the  Act,  which  em- 
brace the  "negligent  or  wrongful  act  or  omission"  of 
government  employees,  patently  extend  to  all  tortious 
conduct  which  would  give  rise  to  liability  if  the  United 
States  were  a  private  individual.  The  language  em- 
ployed admits  of  no  exceptions.  This  conclusion  is  con- 
firmed when  it  is  observed  that  Congress  expressly 
excluded  certain  types  of  tortious  conduct  from  the 
operation  of  the  statute.  Thus,  see 

28  USCA  Section  2680 

"The  provisions  of  this  chapter  and  section  1346 
(b)  of  this  title  shall  not  apply  to — 

"(a)  Any  claim  based  upon  an  act  or  omission 
of  an  employee  of  the  Government,  exercising  due 
care,  in  the  execution  of  a  statute  or  regulation, 
whether  or  not  such  statute  or  regulation  be  valid, 
or  based  upon  the  exercise  or  performance  or  the 
failure  to  exercise  or  perform  a  discretionary  func- 
tion or  duty  on  the  part  of  a  federal  agency  or  an 
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employee  of  the  Government,  whether  or  not  the 
discretion  involved  be  abused. 

"(b)  Any  claim  arising  out  of  the  loss,  miscar- 
riage or  negligent  transmission  of  letters  or  postal 
matter. 

"(c)  Any  claim  arising  in  respect  of  the  assess- 
ment or  collection  of  any  tax  or  customs  duty,  or 
the  detention  of  any  goods  or  merchandise  by  any 
officer  of  customs  or  excise  or  any  other  law-enforce- 
ment officer. 

"(d)  Any  claim  for  which  a  remedy  is  provided 
by  sections  741-752,  781-790  of  Title  46,  relating  to 
claims  or  suits  in  admiralty  against  the  United 
States. 

"(e)  Any  claim  arising  out  of  an  act  or  omis- 
sion of  any  employee  of  the  Government  in  admin- 
istering the  provisions  of  sections  1-31  of  title  50,  Ap- 
pendix. 

"(f)  Any  claim  for  damages  caused  by  the  im- 
position or  establishment  of  a  quarantine  by  the 
United  States. 

"(g)  Any  claim  arising  from  injury  to  vessels,  or 
to  the  cargo,  crew,  or  passengers  of  vessels,  while 
passing  through  the  locks  of  the  Panama  Canal  or 
while  in  Canal  Zone  waters. 

"(h)  Any  claim  arising  out  of  assault,  battery, 
false  imprisonment,  false  arrest,  malicious  prosecu- 
tion, abuse  of  process,  libel,  slander,  misrepresen- 
tation, deceit,  or  interference  with  contract  rights. 

"(i)  Any  claim  for  damages  caused  by  the  fis- 
cal operations  of  the  Treasury  or  by  the  regulation 
of  the  monetary  system. 

"(j)  Any  claim  arising  out  of  the  combatant 
activities  of  the  military  or  naval  forces,  or  the 
Coast  Guard,  during  time  of  war. 
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"(k)   Any  claim  arising  in  a  foreign  country. 

"(1)   Any  claim  arising  from  the  activities  of 
the  Tennessee  Valley  Authority. 

"(m)    Any  claim  arising  from  the  activities  of 
the  Panama  Railroad  Company." 


Subdivision  (g)  was  repealed  in  1950,  and  at  the  same 
time  subdivision  (m)  was  amended  and  a  new  subdi- 
vision (n)  added,  as  follows: 

"*  *  *  (m)  Any  claim  arising  from  the  ac- 
tivities of  the  Panama  Canal  Company. 

"(n)  Any  claim  arising  from  the  activities  of 
a  Federal  land  bank,  a  Federal  intermediate  credit 
bank,  or  a  bank  for  cooperatives." 


This  specific  enumeration  of  classes  of  tortious  con- 
duct removed  from  the  operation  of  the  Act  definitely 
belies  any  suggestion  that  other  classes  of  torts  are  ex- 
cepted from  its  provisions.  See,  in  this  connection, 
Employers'  Fire  Ins.  Co.  v.  United  States  ( 9  Cir.,  1 948 ) 
167  F2d  655 

This  case  involved  the  negligence  aspect  of  the  Fed- 
eral Tort  Claims  Act,  and  specifically  the  question  of 
whether  a  subrogated  claim  is  within  the  scope  of  the 
Act.  This  court  stated  at  page  656: 

"In    the    Federal    Tort    Claims    Act,    Congress, 
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though  granting  jurisdiction  generally  to  the  Fed- 
eral Courts  to  render  judgment  on  'any  claim',  des- 
ignated twelve  categories  of  claims  of  which  the 
Federal  Tort  Claims  Act  was  not  meant  to  apply. 
Claims  of  subrogees  were  not  included  therein.  Had 
Congress  intended  to  exclude  subrogated  claims,  it 
would  have  undoubtedly  designated  them  as  one 
of  the  categories  which  the  Act  was  not  meant  to 
cover J^  (emphasis  added) 


The  same  question  was  before  the  court  in 
Wojciuk  V.  United  States  (ED  Wis,  1947)    74  F  Supp 
914,  916 

"Congress  exercised  great  care  in  designating 
twelve  different  categories  of  claims  which  the  Fed- 
eral Torts  Claims  Act  was  not  intended  to  cover. 
The  claims  here  in  question  were  not  included  in 
any  such  classification.  The  familiar  maxim  of  in- 
terpretation, expressio  unius  est  exclusio  alterius, 
may  be  invoked.  It  is  my  opinion  that  plaintiff 
Casualty  Company,  as  a  subrogee  of  Wojciuk,  is  a 
proper  claimant  under  the  act." 


And  see 

Richards  v.  United  States  (1962)   369  US  1,  7  Led2d 
492 

This  case  involved  a  question  as  to  the  applicable 
law  in  an  action  brought  under  the  Federal  Tort  Claims 
Act  which  was  based  upon  an  act  of  negligence  oc- 
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curring  in  one  state  and  resulting  in  death  and  injury 
in  another.  The  court  stated  (369  US  6-7,  7  Led2d 
496-497): 

^^The  Tort  Claims  Act  was  designed  primarily 
to  remove  the  sovereign  immunity  of  the  United 
States  from  suits  in  tort  and,  with  certain  specific  ex- 
ceptions, to  render  the  Government  liable  in  tort  as  a 
private  individual  would  be  under  like  circum- 
stances. It  is  evident  that  the  Act  was  not  patterned 
to  operate  with  complete  independence  from  the 
principles  of  law  developed  in  the  common  law  and 
refined  by  statute  and  judicial  decision  in  the  vari- 
ous States.  Rather,  it  was  designed  to  build  upon 
the  legal  relationships  formulated  and  character- 
ized by  the  States,  and,  to  that  extent,  the  statutory 
scheme  is  exemplary  of  the  generally  interstitial 
character  of  federal  law.  If  Congress  had  meant  to 
alter  or  supplant  the  legal  relationships  developed 
by  the  States,  it  could  specifically  have  done  so  to 
further  the  limited  objectives  of  the  Tort  Claims 
Act.  That  is,  notwithstanding  the  generally  inter- 
stitial character  of  the  law,  Congress,  in  waiving  the 
immunity  of  the  Government  for  tortious  conduct 
of  its  employees,  could  have  imposed  restrictions  and 
conditions  on  the  extent  and  substance  of  its  lia- 
bility "  (emphasis  added) 


Consequently,  the  courts  should  not  read  additional 
exceptions  into  the  Act. 

Rayonier  Inc.  v.  United  States  (1957)  352  US  315,  320, 
1  Led2d  354,  358-359 

"There  is  no  justification  for  this  Court  to  read  ex- 
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emptions  into  the  Act  beyond  those  provided  by 
Congress.  If  the  Act  is  to  be  altered  that  is  a  func- 
tion for  the  same  body  that  adopted  it." 


Analysis  of  the  plain  provisions  of  the  Federal  Tort 
Claims  Act  thus  leads  inevitably  to  the  following  con- 
clusion: Because  breach  of  fiduciary  duty  is  a  tort  for 
which  the  United  States  would  be  liable  if  it  were  a 
private  individual  (supra,  pages  26-28),  it  is  within 
the  scope  of  the  Act.  It  was  not  included  in  the  list  of 
torts  excepted  from  the  application  of  the  Act,  and  it  is 
therefore  within  the  waiver  of  governmental  immunity 
from  liability  effectuated  by  the  Act. 

2.  The  Congressional  intent  was  not  such  as  to  ex- 
clude breach  of  fiduciary  duty  from  the  scope  of  the 
Federal  Tort  Claims  Act. 

In  concluding  that  the  Federal  Tort  Claims  Act  en- 
compasses only  negligent  conduct,  the  District  Court 
relied  upon  alleged  legislative  intent  to  limit  the  waiver 
of  governmental  immunity  from  liability  for  torts 
grounded  on  negligence.  This  reliance  is  misplaced. 
As  appellant  has  demonstrated  (supra,  pages  31-39), 
the  provisions  of  the  Act  are  clear  and  unequivocal, 
embracing  other  wrongful  acts  or  omissions,  such  as 
breach  of  fiduciary  duty,  as  well  as  negligent  acts  or 
omissions.  Consequently,  reference  to  the  legislative  in- 
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tent  is  not  necessary.  In  any  event,  however,  the  intent 
of  Congress  was  not  to  confine  the  act  in  the  manner 
suggested  by  the  District  Court,  but  was  rather  in  com- 
plete accordance  with  the  clear  language  of  the  Act. 

The  Federal  Tort  Claims  Act  was  enacted  in  order 
to  relieve  Congress  from  the  necessity  of  determining 
the  merits  of  myriad  private  bills  presented  for  the  re- 
dress of  individual  tort  claims,  a  process  both  inequit- 
able and  burdensome.  Of  course,  a  large  percentage  of 
the  claims  presented  in  this  way  arose  out  of  the  negli- 
gent conduct  of  government  employees,  and  there  is  no 
doubt  that  the  Act  does  cover  such  claims,  a  fact  which 
Congress  discussed  in  some  detail.  This  does  not,  how- 
ever, militate  against  the  fact  that  the  Act  also  covers  jl 
tort  claims  arising  from  other  wrongful  conduct  of  gov- 
ernment employees,  such  as  breach  of  fiduciary  duty. 

In  discussing  legislative  intent,  the  District  Court   1 
quotes  (R.  113)  from 

Dalehite  v.  United  States  (1952)  346  US  15,  97  Led  1427    i 

a  case  which  has  been  abandoned  or  overruled  by  the 
Supreme  Court.  See 

Indian  Towing  Co.  v.  United  States  (1955) 
350  US  61,  100  Led  48 

Rayonier  Inc.  v.  United  States  (1957) 
352US315,  1  Led2d354 
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In  the  Dalehite  case,  the  court  states  (346  US  27-28, 
97  Led  1436-1437): 

"The  legislative  history  indicates  that  while 
Congress  desired  to  waive  the  Government's  immun- 
ity from  actions  for  injuries  to  person  and  property 
occasioned  by  the  tortious  conduct  of  its  agents  act- 
ing within  their  scope  of  business,  it  was  not  con- 
templated that  the  Government  should  be  subject 
to  liability  arising  from  acts  of  a  governmental  na- 
ture or  function.  Section  2680  (a)  draws  this  distinc- 
tion. Uppermost  in  the  collective  mind  of  Congress 
were  the  ordinary  common-law  torts.  Of  these,  the 
example  which  is  reiterated  in  the  course  of  the  re- 
peated proposals  for  submitting  the  United  States 
to  tort  liability  is  'negligence  in  the  operation  of 
vehicles.'  " 


At  most,  this  statement  would  indicate  that  "ordinary 
common-law  torts"  were  uppermost  in  Congressional 
thinking,  and  that  negligence  in  the  operation  of  ve- 
hicles received  frequent  mention  as  an  example  of  the 
coverage  of  the  Act.  However,  it  is  not  clear  as  to  what 
constitutes  an  "ordinary  common-law  tort,"  or  even 
whether  the  example  fits  into  this  category.  Certainly, 
many  common-law  torts  arose  out  of  wrongful  conduct 
which  was  not  negligent  in  character,  such  as  trespass, 
and  breach  of  fiduciary  duty  may  be  regarded  as  being 
such  a  tort.  Furthermore,  if  negligence  were  "upper- 
most" in  Congress'  collective  mind,  this  would  not  indi- 
cate that  other  wrongful  conduct  was  not  also  within 
its  thinking. 
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In  addition,  the  District  Court  quotes  (R.  112-114) 
a  statement  made  to  a  Congressional  committee  by 
Francis  M.  Shea,  Assistant  Attorney  General,  again 
referring  to  the  "ordinary  common-law  type  of  torts" 
and  citing  negligence  in  vehicular  operation  as  an  ex- 
ample of  the  same.  This  does  not  necessarily  enlighten 
us  as  to  the  Congressional  intent,  and,  at  any  rate,  the 
same  criticisms  are  applicable. 

The  legislative  history  of  the  Federal  Tort  Claims 
Act  is  extensive,  going  back  for  a  number  of  years  prior 
to  its  enactment  in  1946.  Consequently,  an  examination 
of  some  of  the  remarks  made  by  various  members  of  the 
Congress  during  the  course  of  this  history  are  helpful. 
Thus,  see 

69  Congressional  Record  (70th  Congress,  First  Session, 
1928) 

On  this  occasion,  the  House  of  Representatives  had 
resolved  itself  into  a  Committee  of  the  Whole  House  to 
consider  H.  R.  9285,  to  provide  for  settlement  of  claims 
against  the  United  States  on  account  of  property  dam- 
age, personal  injuiy  or  death.  The  following  statements 
were  made: 

"Mr.  RAMSEYER.  The  committee  reporting  out 
this  bill  goes  beyond  negligence  and  includes,  and 
the  gentleman  will  see  on  page  1,  line  8,  and  page 
2,  line  2,  not  only  negligence  but  wrongful  acts  or 
omissions. 


43 

"Mr.  BULWINKLE.  Yes. 

"Mr.  RAMSEYER.  Now  wrongful  does  not  nec- 
essarily involve  negligence,  neither  does  omission. 

"Mr.  BULWINKLE.  That  is  true. 

"Mr.  RAMSEYER.  Under  the  act  where  you 
make  the  Government  liable  for  injury  to  private 
property  not  in  excess  of  $1,000,  you  specifically 
state,  'Caused  by  negligence  of  an  officer  or  em- 
ployee.' 

"Mr.  BULWINKLE.  Yes. 

"Mr.  RAMSEYER.  You  expand  in  this  bill  be- 
yond what  you  went  under  this  limited  liability  of 
$1,000  to  private  property. 

"Mr.  BULWINKLE.  We  do. 

"Mr.  RAMSEYER.  Now,  what  is  your  reason  for 
it? 

"Mr.  BULWINKLE.  The  reason  for  it  is  in  order 
that  these  meritorious  cases,  whether  they  arise  from 
negligence,  wrongful  acts,  or  wrongful  omissions  of 
any  of  the  agents  of  the  Government  shall  be  settled 
or  shall  be  adjudicated  by  some  one  instead  of  wait- 
ing from  year  to  year  on  Congress."  (page  2191) 

"Mr.  RAMSEYER.   *    *    * 

"We  first  attempted  to  relieve  the  Committee  on 
Claims  in  1922  when  we  conferred  jurisdiction  upon 
the  heads  of  the  departments  to  adjudicate  claims 
up  to  a  thousand  dollars  for  injury  to  private  prop- 
erty on  account  of  the  negligence  of  Government 
employees.  I  ask  members  to  note  this  language  in 
that  statute: 

'caused  by  the  negligence  of  any  officer  or  em- 
ployee.' 

"In  this  bill  we  go  further.  W^e  confer  jurisdic- 
tion for  damages  or  loss  to  private  property — 
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'caused  by  the  negligence  or  wrongful  act  or 
omission  of  any  officer  or  employee  of  the  Gov- 
ernment.' 

"There  can  be  no  question  that  we  are  widening 
the  scope  of  the  statute  that  we  passed  in  1922." 
(page  2203) 


86  Congressional  Record  ( 76th  Congress,  Third  Session, 
1940) 

Here,  the  House  of  Representatives  had  resolved  it- 
self into  a  Committee  of  the  Whole  House  to  consider 
H.  R.  7236.  The  following  was  a  discussion  with  Mr. 
Celler,  Chairman  of  the  Committee  on  the  Judiciary: 

"Mr.  O'CONNOR.  I  beheve  the  bill  is  a  good  one. 
However,  I  should  like  to  get  the  gentleman's  inter- 
pretation of  just  what  limitation  is  to  be  placed  in 
the  bill  in  the  nature  of  the  actions  that  may  be 
determined.  For  instance,  I  call  the  attention  of  the 
gentleman  to  line  4  on  page  2,  beginning  with  the 
words — 

'Caused  by  the  negligent  or  wrongful  act  or 
omission  of  any  officer  or  employee  of  the  United 
States,  including  any  member  of  the  military 
and  naval  forces,  while  acting  within  the  scope 
of  his  office  or  employment.' 

"What  I  am  trying  to  get  at  is,  does  this  bill  limit 
the  nature  of  the  claims  to  the  acts  specified  in  that 
clause? 

"Mr.  CELLER.  No.  In  the  first  place,  this  sec- 
tion, section  1,  involves  the  settlement  of  claims,  not 
actions  brought. 
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"Mr.  O'CONNOR.  In  other  words,  is  there  any 
hmitation  in  this  bill  as  to  the  nature  of  the  claims 
that  may  be  passed  upon  by  the  department  heads  as 
outlined  in  the  bill? 

"Mr.  CELLER.  Yes;  if  the  gentleman  will  look 
at  section  303,  on  page  6,  and  the  pages  following, 
he  will  find  this  language: 

'The  provisions  of  this  act  shall  not  apply  to' 

"And  then  we  enumerate  the  types  of  claims 
that  cannot  be  brought  or  settled  under  this  bill? 

"Mr.  O'CONNOR.  Other  than  that,  the  bars  are 
down? 

"Mr.  CELLER.  Absolutely."  (page  12019) 
In  the  course  of  this  same  discussion,  it  became  ap- 
parent that  Congress  considered  that  assault  and  bat- 
tery would  have  been  covered  by  the  Act  in  the  absence 
of  the  express  exception  now  contained  in 

28  USCA  Section  2680(h) 

"Mr.  O'CONNOR.  Paragraph  9,  on  page  7,  it 
seems  to  me  ought  to  be  stricken  out.  Suppose  an 
officer  goes  into  one  of  the  parks  or  goes  on  an 
Indian  reservation  and  gets  into  trouble  there  with 
an  Indian  or  somebody  else  and  beats  him  up  and 
assaults  him,  why  should  not  an  action  of  that  kind 
be  determined  by  a  court  or  be  determined  in  the 
manner  provided  rather  than  requiring  a  special 
act  here  in  Congress? 

"Mr.  CELLER.  We  considered  those  possibilities 
that  the  gentleman  has  mentioned,  and  we  were 
afraid  that  there  would  be  terrifically  exaggerated 
claims  brought  if  we  took  away  those  exemptions, 
and  that  is  why  we  included  the  phrase  as  you  have 
it  there."  (page  12020) 
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Certainly,  this  is  not  a  tort  grounded  in  negligence. 

A  recent  comment  made  by  the  Supreme  Court  will 
serve  to  summarize  the  legislative  intent. 
Richards  v.  United  States  (1962)  369  US  1,  8,  7  Led2d 
492, 497-498 

"*  *  *  The  concern  of  Congress,  as  illustrated  by 
the  legislative  history,  was  the  problem  of  a  person 
injured  by  an  employee  operating  a  government 
vehicle  oj-  otherwise  acting  within  the  scope  of  his 
employment,  *  *  ♦"  (emphasis  added) 


Clearly,  the  intent  of  Congress  was  not  such  as  to 
exclude  wrongful  conduct  other  than  negligence  from 
the  operation  of  the  Federal  Tort  Claims  Act.  Breach  of 
fiduciary  duty  is  therefore  within  the  scope  of  the  con- 
duct encompassed  by  the  Act. 

3.  The  provisions  of  the  Federal  Tort  Claims  Act 
must  be  given  a  liberal  construction. 

Statutory  consent  to  sue  the  sovereign  is  to  be  con- 
strued liberally.  In  the  oft-quoted  words  of  Judge  Car- 
dozo: 

Anderson  v.  John  L.  Hayes  Const.  Co.  (1926)  243  NY 
140,  153  NE  28,  29-30 


"The  exemption  of  the  sovereign  from  suit  involves 
hardship  enough,  where  consent  has  been  withheld. 
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We  are  not  to  add  to  its  rigor  by  refinement  of  con- 
struction, where  consent  has  been  announced." 


And  see 

United  States  v.  Shaw  (1939)  309  US  495,  501,  84  Led 

888,  892 


"A  sense  of  justice  has  brought  a  progressive  relaxa- 
tion by  legislative  enactments  of  the  rigor  of  the 
immunity  iTile.  As  representative  governments  at- 
tempt to  ameliorate  inequalities  as  necessities  will 
permit,  prerogatives  of  the  government  yield  to  the 
needs  of  the  citizen.  *  *  ♦  When  authority  is  given, 
it  is  liberally  construed." 


These  statements  are  particularly  apposite  to  a  con- 
sideration of  the  Federal  Tort  Claims  Act,  and  they  have 
often  been  quoted  or  cited  by  the  courts  in  discussing 
the  provisions  of  the  Act. 

United  States  v.  Yellow  Cab  Co.  ( 1950) 
340  US  543,  554-555,  95  Led  523,  532 

United  States  v.  Aetna  Cas.  &  S.  Co.  (1949 ) 
338  US  366,  383,  94  Led  171,  186 

American  Exch.  Bank  of  Madison,  Wis. 
V.  United  States  (7  Cir.,  1958)  257  F2d 
938,  941 

Somerset  Seafood  Co.  v.  United  States 
(4  Cir.,  1951 )  193  F2d  631,  634 

Rushford  v.  United  States  (ND  NY, 
1950)  92FSupp874,  875 
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Consequently,  the  Act  must  not  be  whittled  away  by 
stringent  constnaction,  but,  rather,  it  must  be  liberally 
construed  to  afford  full  efficacy  to  its  provisions.  When 
this  guiding  principle  is  applied  to  the  clear  provisions 
of  the  Act,  the  conclusion  is  unavoidable.  Breach  of  fi- 
duciary duty  is  one  of  the  torts  for  which  governmental 
immunity  from  liability  has  been  waived. 

4.  The  cases  relating  to  the  Federal  Tort  Claims  Act 
show  that  the  Act  constitutes  a  waiver  of  governmental 
immunity  from  liability  for  breach  of  fiduciary  duty. 

In  construing  the  provisions  of  the  Federal  Tort 
Claims  Act,  the  District  Court  limited  the  words  "negli- 
gent or  wrongful  act  or  omission"  to  negligent  conduct 
(R.  115),  and  thus  concluded  that  the  Act  does  not  en- 
compass breach  of  fiduciary  duty.  Appellant  has  shown 
(supra,  pages  31-39)  that  this  construction  is  contrary 
to  the  clear  provisions  of  the  Act.  It  is  equally  certain 
that  the  court's  holding  is  contrary  to  the  relevant  body 
of  judicial  decision. 

It  is  true  that  most  litigation  under  the  Act  arises  in 
the  field  of  negligence,  and  this  fact  must  be  considered 
when  examining  the  cases  construing  the  Act.  How- 
ever, it  is  by  no  means  tnie  that  the  operation  of  the 
Act  is  limited  to  cases  of  negligent  conduct,  and  the 
falsity  of  this  suggestion  is  made  apparent  by  a  con- 
sideration of  the  relevant  authorities.   The   Act   does 
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extend  to  more  than  negligent  conduct,  and  it  does 
encompass  breach  of  fiduciary  duty. 

Before  examining  the  cases,  it  is  well  to  note  with 
some  precision  the  meaning  of  the  words  "negligent" 
and  "wrongful."  Thus,  "negligent"  has  been  defined 
as  follows: 

Webster's  New  International  Dictionary  (2d  ed,  1950) 

"Guilty  of,  or  given  to,  neglect  or  disregard; 
neglectful;  characterized  by  negligence;  heedless; 
culpably  careless;  as  in  negligent  order;  negligent 
of  traffic  rules." 


Webster's  Third  New  International  Dictionary  (1961) 

"1.  That  is  marked  by  or  given  to  neglect:  that 
is  neglectful  esp.  habitually  or  culpably  *  *  * ;  specif: 
not  exercising  the  care  usu.  exercised  by  a  prudent 
person  *  *  *." 


"Wrongful"  is  defined: 

Webster's  New  International  Dictionary  (2d  ed,  1950) 

"1.  Full  of  wrong;  injurious;  unjust;  unfair;  as 
wrongful  acts  or  dealings. 

"2.  Not  rightful,  esp.  in  law;  unlawful,  illegiti- 
mate; without  legal  sanction  *  *  *." 
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Webster's  Third  New  International  Dictionary  (1961) 

"1:  full  of  wrong:  INJURIOUS,  UNJUST,  UN- 
FAIR *  *  * 

"2:   not  rightful  esp.   in  law:  having  no  legal 
sanction:  UNLAWFUL,  ILLEGITIMATE  *  *  *." 


It  is  clear,  then,  that,  although  a  negligent  act  may 
be  wrongful,  all  wrongful  conduct  is  not  negligent.  The 
words  "wrongful  act  or  omission"  are  broader  in  scope 
than  the  words  "negligent  act  or  omission."  See 
Clark's  Adm'x  v.  Louisville  <&  N.  R.  Co.  (1897)  101  Ky 
34,  39  SW  840 

In  discussing  the  words  "wrongful  act"  as  they  ap- 
peared in  the  phrase  "negligent  or  wrongful  act"  of  the 
wrongful  death  act,  the  court  stated  at  page  841: 

"*  *  *  It  is  a  more  comprehensive  term  than 
the  word  'negligence.'  Necessarily,  in  every  case  of 
negligence  there  must  be  a  'wrongful  act,'  either 
of  omission  or  of  commission.  There  may  be  an  ac- 
tionable 'wrongful  act'  which  is  not  the  result  of 
negligence;  neither  is  there  an  element  of  negli- 
gence in  it.  It  may  be  willfully  or  unintentionally 
done.  The  words  'wrongful  act'  denote  or  embrace 
all  acts  other  than  those  constituting  mere  negli- 
gence which  are  wrong,  *  *  *." 


Consequently,  when  the  District  Court  equated  a 
'negligent"  act  or  omission  with  a  "wrongful"  act  or 
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omission,  it  rendered  the  latter  language  meaningless. 
Such  construction  is  patently  erroneous. 
Parcell  v.  United  States  (SD  W.  Va.,  1951)  104  F  Supp 
110,  116 

"*  ♦  *  Under  Sec.  1346(b)  of  the  Act  the  United 
States  is  made  liable  for  '*  ♦  *  loss  of  property,  or 
personal  injury  or  death  caused  by  the  negligent  or 
wrongful  act  or  omission  of  any  employee  of  the 
Government  *  *  *.'  (emphasis  added.)  The  words, 
'wrongful  act,'  in  that  portion  of  the  statute  set  out 
above  must  be  given  some  meaning.  To  say  that 
'wrongful  act'  is  a  tautological  phrase  meaning 
negligence  is  inconsistent  with  the  general  rule  of 
statutory  interpretation,  namely,  that  no  portion  of 
a  statute  susceptible  of  meaning  is  to  be  treated  as 
superfluous." 


Thus,  in  commenting  upon  the  meaning  of  the  word 
"wrongful"  as  used  in  the  Act,  the  courts  have  uniform- 
ly indicated  that  it  encompasses  more  than  negligent 
conduct. 

Hatahleyv.  United  States  (1955)  351  US  173,  181,  100 
Led  1065,  1074 


"We  note  also  that  §  1346(b)  provides  for  lia- 
bility for  'wrongful'  as  well  as  'negligent'  acts.  In 
an  earlier  case  the  Court  has  pointed  out  that  the 
addition  of  this  word  was  intended  to  include  situa- 
tions like  this  involving  '  "trespasses"  which  might 
not  be  considered  strictly  negligent.'  " 
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Aleutco  Corporation  v.  United  States  (3  Cir.,  1957)  244 
F2d  674,  678 


"The  act  was  primarily  directed  towards  elim- 
inating the  congressional  preoccupation  with  the 
enactment  of  private  bills  compensating  individuals 
for  losses  sustained  as  a  result  of  the  negligent  torts 
of  government  employees.  S.Rep.  No.  1400,  79th 
Cong.  2d  Sess.  ( 1946) .  However,  the  act  was  written 
broadly  to  include  losses  'caused  by  the  negligent  or 
wrongful  act  or  omission  of  any  employee  of  the 
government.'  (Emphasis  supplied.)  See  Hatahley  v. 
United  States,  1956,  351  U.S.  173,  181,  76  S.Ct.  745, 
100  L.Ed.  1065." 


The  District  Court  suggests  (R.  115)  that  the  word 
"wrongful"  has  been  deprived  of  its  full  meaning 
through  inferential  application  of  the  rule  of  ejusdem 
generis.  However,  by  definition  that  rule  is  not  relevant 
to  a  consideration  of  the  provisions  of  the  Federal  Tort 
Claims  Act. 

Black's  Law  Dictionary  (4th  ed,  1951)  page  608 

"EJUSDEM  GENERIS.  *  *  * 

"In  the  construction  of  laws,  wills,  and  other 
instruments,  the  'ejusdem  generis  rule'  is,  that 
w^here  general  words  follow  an  enumeration  of 
persons  or  things,  by  words  of  a  particular  and 
specific  meaning  such  general  words  are  not  to  be 
construed  in  their  widest  extent,  but  are  to  be  held 
as  applying  only  to  persons  or  things  of  the  same 
general  kind  or  class  as  those  specifically  mentioned. 
*  *  *  The  rule,  however,  does  not  necessarily  require 
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that  the  general  provision  be  limited  in  its  scope  to 
the  identical  things  specifically  named.  Nor  does  it 
apply  when  the  context  manifests  a  contrary  inten- 
tion." 


Furthermore,  the  District  Court  does  not  cite  any  cases 
in  which  this  rule  has  been  applied  to  the  provisions  of 
the  Act.  It  is  clear  that  this  case  must  be  determined 
upon  some  basis  other  than  the  use  of  ejusdem  generis. 

The  pertinent  inquiry  is,  therefore,  as  to  whether 
the  courts  permit  recovery  under  the  Federal  Tort 
Claims  Act  for  damages  resulting  from  wrongful  con- 
duct other  than  negligence.  The  answer  is  clearly 
"Yes." 

Hatahley  v.  United  States  (1955)  351  US  173,  100  Led 
1065 

t  This  was  an  action  brought  by  eight  families  of 
Navaho  Indians  under  the  Federal  Tort  Claims  Act  to 
recover  damages  for  destruction  of  their  horses  by 
agents  of  the  federal  government.  The  Supreme  Court 
reversed  the  judgment  of  the  Court  of  Appeals  for  the 
Tenth  Circuit,  which  had  in  turn  reversed  the  judg- 
ment of  the  District  Court  allowing  recovery. 

I  After  the  enactment  of  the  Taylor  Grazing  Act,  per- 
mits were  issued  to  white  livestock  operators,  permitting 
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them  to  graze  their  animals  on  lands  used  by  the  In- 
dians. Disputes  thereafter  arose  between  the  two,  result- 
ing in  suits  by  the  government  and  by  the  stockmen  to 
remove  the  Indians  from  such  lands.  In  addition,  how- 
ever, government  agents  carried  on  an  active  campaign 
to  round  up  and  destroy  the  Indians'  horses.  In  so  doing, 
they  purportedly  acted  under  the  provisions  of  the 
Utah  Abandoned  Horse  Statute,  but  the  record  showed 
that  the  statute  was  applied  in  a  discriminatory  manner 
against  the  Indians. 

The  Supreme  Court  held  that  the  Utah  Abandoned 
Horse  Statute  was  not  properly  invoked,  and,  further, 
that  there  was  liability  under  the  provisions  of  the  Fed- 
eral Tort  Claims  Act.  In  so  holding,  it  noted  that  the 
word  "wrongful"  as  used  in  the  Act  includes  conduct 
which  is  not  negligent  in  character  (see  supra,  page 
51). 

The  District  Court  dismissed  the  Hatahley  case  as 
one  which  is  "closely  related  to  negligence"  (R.  115). 
However,  as  this  case  involves  a  trespassory  invasion 
which  is  not  akin  to  negligence,  it  cannot  be  disposed  of 
in  this  summary  fashion. 

Aleutco  Corporation  v.  United  States  (3  Cir.,  1957)  244 
F2d  674 
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This  was  an  action  brought  under  the  Federal  Tort 
Claims  Act  to  recover  damages  for  conversion  of  war 
surplus  property  which  the  plaintiff  had  purchased 
from  the  government.  Judgment  for  the  plaintiff  was 
affirmed. 

In  May,  1948,  the  plaintiff  purchased  from  the  gov- 
ernment miscellaneous  surplus  property  located  in  the 
Aleutian  Islands  and  in  the  custody  of  the  Navy.  The 
property  was  to  be  removed  by  November  30,  1948,  but 
the  removal  date  was  later  extended  to  October  30, 
1949,  and  the  plaintiff  did  thereafter  take  portions  of 
the  property.  March  22,  1951,  the  plaintiff  received  per- 
mission from  the  Navy  to  remove  additional  property, 
but  when  the  plaintiff's  representatives  went  to  the  site 
to  arrange  for  such  removal,  they  were  refused  permis- 
sion by  a  civilian  employee  of  the  Navy.  The  matter  of 
ownership  was  referred  to  the  Navy  Department,  and 
the  plaintiff  thereafter  wrote  the  General  Services  Ad- 
ministration that  ( 1 )  the  War  Assets  Administration 
had  advised  it  that  there  was  no  urgency  for  removal 
of  the  property  and  (2)  the  commander  of  the  naval 
base  at  Adak,  Alaska,  had  given  it  specific  written  per- 
mission for  an  indefinite  extension  of  time  for  such 
removal.  Various  correspondence  and  conferences  en- 
sued, following  which  the  plaintiff  was  notified  that 
it  had  forfeited  any  rights  to  the  property,  and  the 
same  was  sold  to  another  firm.  This  action  resulted. 
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After  noting  the  use  of  the  word  "wrongful"  as  well 
as  of  "negligent"  in  the  Federal  Tort  Claims  Act  (see 
supra,  page  52),  the  court  stated  at  pages  678-679: 

"Aleutco's  complaint  is  a  sufficient  statement  of 
a  cause  in  tort  for  conversion,  and  it  would  seem  that 
Aleutco  could  have  equally  well  made  out  a  com- 
plaint for  breach  of  contract.  See  3  Williston  on 
Sales  §  595  (Rev.  Ed.  1948).  Aleutco  has  chosen  to 
prosecute  its  action  on  the  basis  of  tort  in  the  District 
Court.  That  it  failed  to  avail  itself  of  an  action  in  the 
Court  of  Claims  is  not  a  valid  jurisdictional  objec- 
tion. So  long  as  immunity  of  the  United  States  to  suit 
depended  upon  the  distinction  between  tort  and  con- 
tract, the  Supreme  Court  was  careful  to  preserve  the 
distinction.  Thus  prior  to  the  Tort  Claims  Act,  rather 
than  extend  the  liability  of  the  United  States  under 
the  Tucker  Act,  the  common  law  privilege  of  waiv- 
ing the  tort  and  suing  on  the  contract  implied  by 
law  was  denied.  *  *  *  However,  requiring  strict  en- 
forcement of  the  distinction  in  the  situation  pre- 
sented in  the  instant  case  would  be  contrary  to  the 
purpose  for  which  the  Tort  Claims  Act  was  enacted. 
The  waiver  of  the  immunity  of  the  United  States  to 
suit  was  the  primary  purpose  of  the  various  enact- 
ments conferring  jurisdiction  on  the  federal  courts 
to  hear  such  suits.  There  is  little  doubt  as  to  Aleutco's 
ability  under  the  statutes  to  bring  this  suit.  While 
only  cases  'not  sounding  in  tort'  are  cognizable  in 
the  Court  of  Claims,  the  jurisdiction  of  that  court  has 
been  sustained  where  elements  of  both  contract  and 
tort  were  involved  in  the  claim.  *  *  *  Likewise,  as  a 
result  of  the  Tort  Claims  Act,  there  is  no  policy  in 
the  law  which  requires  that  the  forum  of  the  district 
court  be  denied  a  plaintiff  who  pleads  and  proves  a 
classic  case  in  tort.  To  do  so  would  neither  further 
nor  accomplish  Congress'  purpose  in  waiving  the 
immunity  of  the  United  States  to  suit." 
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Again,  the  District  Court  in  the  case  at  bar  at- 
tempted to  bring  the  Aleutco  case  within  the  purview  of 
its  holding  by  stating  that  the  latter  case  is  "closely  re- 
lated to  negligence"  (R.  115).  Appellant  respectfully 
disagrees  with  this  analysis.  The  conduct  complained  of 
in  the  Aleutco  case  was,  as  the  court  therein  indicated, 
"wrongful,"  but  not  negligent. 

United  States  v.  Praylou  (4  Cir.,  1953)  208  F2d  291 

This  was  an  action  brought  under  the  provisions  of 
the  Federal  Tort  Claims  Act  to  recover  damages  result- 
ing when  an  airplane  operated  by  government  employ- 
ees on  government  business  fell  from  the  sky.  Judg- 
ments for  the  plaintiffs  were  affirmed. 

Liability  was  under  the  provisions  of  the  Uniform 
Aeronautics  Act,  which  provided  for  absolute  liability 

j  regardless  of  negligence  where  injuries  were  caused  by 
the  descent  of  an  airplane.  The  court  noted  that  the 
effect  of  this  statute  was  to  make  the  infliction  of  injury 

I  or  damage  by  the  operation  of  an  airplane  of  itself  a 
wrongful  act  giving  rise  to  liability.  It  held  that  cases 
involving  liability  of  this  sort  are  clearly  within  the 
purview  of  the  Federal  Tort  Claims  Act. 

The  Praylou  case  was  followed  in 

Hahn  v.  U.S.  Airlines  (ED  NY,  1954  )  127  F  Supp  950 

which  also  involved  damages  resulting  from  the  crash 
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of  a  government  airplane.  The  court  therein  stated  at 
pages  951-952: 

"It  is  hard  to  see  in  logic  why  liability  should  not 
follow  such  an  invasion  of  plaintiffs'  premises.  Re- 
statement of  the  Law,  Section  165,  subdivision  (c), 
recognizes  the  liability  for  such  intrusion,  and  il- 
lustration 8  is  of  particular  interest. 

'A  is  skillfully  navigating  an  airplane  far  above 
the  surface  of  B's  premises.  Stress  of  weather 
renders  the  plane  unmanageable,  and  it  comes 
to  land  in  B's  field,  damaging  his  crops.  A  is 
liable  to  B.' 

Judge  Parker,  in  United  States  v.  Praylow  [sic],  4 
Cir.,  208  F.2d  291,  292,  at  page  294,  wrote: 

'In  other  words,  the  flight  of  an  airplane  at 
a  proper  altitude  is  recognized  as  lawful  but  the 
person  operating  it  is  charged  with  the  responsi- 
bility of  preventing  injury  to  persons  and  prop- 
erty beneath.  Not  to  prevent  such  injury, 
whether  negligent  or  not,  renders  the  person 
operating  the  plane  liable  at  law  on  the  theory 
that  it  was  his  duty  under  the  law  to  prevent  it 
if  he  undertook  to  operate  the  plane.  As  said  by 
Judge  Moore  in  Parcell  v.  United  States,  D.C., 
104  F.  Supp.  110,  116,  "To  say  that  a  tort  giving 
rise  to  absolute  liability  is  not  a  'wrongful  act' 
would  be  a  technical  refinement  of  language  in- 
compatible with  that  liberal  interpretation  of  the 
sovereign's  waiver  of  immunity  which  the  high- 
est court  in  the  land  has  admonished  us  to  em- 
ploy. See  United  States  v.  Aetna  Casualty  & 
Surety  Co.,  1949,  338  U.S.  366,  70  S.Ct.  207,  94 
L.Ed.  171^  United  States  V.  Yellow  Cab  Co.,  1950, 
340  U.S.  543,  71  S.Ct.  399,  95  L.Ed.  523."  '  " 
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The  discussion  of  the  Restatement  of  Torts  in  the 
Hahn  case  is  also  interesting.  In  the  case  at  bar,  the 
District  Court  placed  reliance  upon  the  fact  that  breach 
of  fiduciary  duty  is  classified  as  tortious  by  that  work 
in  a  volume  separate  from  that  treating  negligence.  The 
same  is  true  of  the  section  relied  upon  in  the  Hahn  case. 

Parcell  v.  United  States  (SD  W.  Va.,  1951)  104  F  Supp 
110 

This  was  an  action  brought  under  the  Federal  Tort 
Claims  Act  and  resulting  from  the  crash  of  two  Air 
Force  planes  on  the  plaintiff's  land.  There  was  judg- 
ment for  the  plaintiff. 

The  court  held  that  the  principle  of  absolute  liability 
was  applicable  and  that  a  tort  giving  rise  to  such  lia- 
bility is  a  "wrongful  act"  within  the  meaning  of  the 
Federal  Tort  Claims  Act. 

In  addition  to  the  foregoing  authorities,  there  are 
numerous  cases  which,  although  relating  to  negligence, 
arise  from  a  duty  divorced  from  the  common-law  con- 
cept of  such  conduct  envisaged  by  the  District  Court. 
See,  for  example,  the  following: 

Rayonier  Inc.  v.  United  States  (1957)   352  US  315,  1 
Led2d  354 

These  were  actions  brought  under  the  Federal  Tort 
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Claims  Act  to  recover  damages  resulting  from  the  negli- 
gence of  Forest  Service  employees  in  allowing  a  forest 
fire  to  start  on  government  land,  and  in  failing  to  use 
due  care  to  extinguish  such  fire.  Judgments  of  dismissal 
were  reversed. 

The  court  stated   (352  US  319-320,  1  Led  2d  358- 
359): 

"It  may  be  that  it  is  'novel  and  unprecedented' 
to  hold  the  United  States  accountable  for  the  negli- 
gence of  its  firefighters,  but  the  very  pui-pose  of  the 
Tort  Claims  Act  was  to  waive  the  Government's 
traditional  all-encompassing  immunity  from  tort  ac- 
tions and  to  establish  novel  and  unprecedented  gov- 
ernmental liability.  The  Government  warns  that  if 
it  is  held  responsible  for  the  negligence  of  Forest 
Service  firemen  a  heavy  burden  may  be  imposed  on 
the  public  treasury.  It  points  out  the  possibility  that 
a  fire  may  destroy  hundreds  of  square  miles  of  for- 
ests and  even  burn  entire  communities.  But  after 
long  consideration,  Congress,  believing  it  to  be  in 
the  best  interest  of  the  nation,  saw  fit  to  impose  such 
liability  on  the  United  States  in  the  Tort  Claims  Act. 
Congress  was  aware  that  when  losses  caused  by  such 
negligence  are  charged  against  the  public  treasury 
they  are  in  effect  spread  among  all  those  who  con- 
tribute financially  to  the  support  of  the  Government 
and  the  resulting  burden  on  each  taxpayer  is  rela- 
tively slight.  But  when  the  entire  burden  falls  on 
the  injured  party  it  may  leave  him  destitute  or 
grievously  harmed.  Congress  could,  and  apparently 
did,  decide  that  this  would  be  unfair  when  the  pub- 
lic as  a  whole  benefits  from  the  services  performed 
by  Government  employees.  And  for  obvious  reasons 
the  United  States  cannot  be  equated  with  a  munici- 
pality, which  conceivably  might  be  rendered  bank- 
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rupt  if  it  were  subject  to  liability  for  the  negligence 
of  its  firemen.  There  is  no  justification  for  this  Court 
to  read  exemptions  into  the  Act  beyond  those  pro- 
vided by  Congress.  If  the  Act  is  to  be  altered  that  is 
a  function  for  the  same  body  that  adopted  it." 


Indian  Towing  Co.  v.  United  States  (1955)  350  US  61, 
100  Led  48 


This  was  an  action  brought  under  the  Federal  Tort 
Claims  Act  to  recover  damages  allegedly  resulting  from 
the  negligence  of  the  Coast  Guard  in  ( 1 )  permitting  the 
light  in  a  lighthouse  maintained  by  it  to  become  ex- 
tinguished, and  (2)  failing  to  repair  such  light  or  to 
give  notice  that  it  was  not  functioning.  Judgment  of 
dismissal  was  reversed. 

The  court  stated  (350  US  69,  100  Led  56) : 

"The  Coast  Guard  need  not  undertake  the  light- 
house service.  But  once  it  exercised  its  discretion  to 
operate  a  light  on  Chandeleur  Island  and  engen- 
dered reliance  on  the  guidance  afforded  by  the  light, 
it  was  obligated  to  use  due  care  to  make  certain 
that  the  light  was  kept  in  good  working  order;  and, 
if  the  light  did  become  extinguished,  then  the  Coast 
Guard  was  further  obligated  to  use  due  care  to 
discover  this  fact  and  to  repair  the  light  or  give 
warning  that  it  was  not  functioning.  If  the  Coast 
Guard  failed  in  its  duty  and  damage  was  thereby 
caused  to  petitioners,  the  United  States  is  liable  un- 
der the  Tort  Claims  Act." 
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American  Exch.  Bank  of  Madison,  Wis.  v.  United  States 
(7  Cir.,  1958)  257  F2d  938 


This  was  an  action  brought  under  the  Federal  Tort 
Claims  Act  to  recover  for  personal  injuries  sustained  by 
the  plaintiff's  decedent  when  she  fell  on  steps  leading 
to  an  entrance  of  a  federal  post  office  building.  Judg- 
ment for  the  defendant  was  reversed,  and  the  cause  was 
remanded  for  further  proceedings. 

The  District  Court  held  that  neither  the  Wisconsin 
Safe  Place  Statute  nor  the  rules  and  orders  of  the  Wis- 
consin Industrial  Commission  were  applicable  to  the 
post  office  building,  and  that  the  United  States  could  not 
be  found  negligent  for  its  failure  to  comply  with  the 
same.  The  Court  of  Appeals  held  that  the  same  were 
applicable,  and  that  violation  of  an  order  relating  to 
handrails  should  have  been  considered  in  determining 
the  government's  liability  for  negligence  in  violating 
such  order. 

United  States  v.  Lawter  (5  Cir.,  1955)  219  F2d  559 

This  was  an  action  brought  under  the  Public  Vessels 
Act  and  the  Federal  Tort  Claims  Act  to  recover  damages 
for  the  death  of  the  plaintiff's  wife,  allegedly  caused  by 
the  negligence  of  the  Coast  Guard  in  conducting  an 
air-sea  rescue.  Judgment  for  the  plaintiff  was  affirmed. 
The  court  stated  at  page  562: 
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"  *  *  *  the  uncontradicted  evidence  shows  that 
the  Coast  Guard,  pursuant  to  long  estabhshed  poHcy, 
affirmatively  took  over  the  rescue  mission,  excluding 
others  therefrom,  and  thus  not  only  placed  the  de- 
ceased in  a  worse  position  than  when  it  took  charge, 
but  negligently  brought  about  her  death,  and  it  is 
hornbook  law  that  under  such  circumstances  the 
law  imposes  an  obligation  upon  everyone  who  at- 
tempts to  do  anything  even  gratuitously,  for  another 
not  to  injure  him  by  the  negligent  performance  of 
that  which  he  has  undertaken.  38  Am.Jur.,  'Negli- 
gence', Sec.  17,  p.659." 


Somerset  Seafood  Co.  v.  United  States  (4  Cir.,  1951 )  193 
F2d631 


j  This  was  an  action  brought  under  the  Federal  Tort 
iClaims  Act  to  recover  damages  for  the  sinking  of  the 
plaintiff's  ship  as  a  result  of  the  government's  negligent 
marking  of  a  wrecked  vessel.  Under  the  Wreck  Acts,  33 
USCA  Sections  409,  736,  14  USCA  Section  86,  the  gov- 
ernment had  a  mandatory  duty  to  remove  or  mark  such 
j  wreck.  Judgment  dismissing  the  complaint  was  reversed 
and  the  cause  remanded  for  further  proceedings. 

Otness  V.  United  States  (D  Alaska,  1959)  178  F  Supp  647 

I 

This  was  an  action  brought  under  the  Federal  Tort 
Claims  Act  to  recover  damages  allegedly  caused  by  a 
collision  between  the  plaintiffs  vessel  and  a  maritime 
aid  known  as  Channel  Light  No.  54.  It  was  found  that 
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the  damages  were  caused  by  the  defendant's  neghgence, 
and  there  was  judgment  for  the  plaintiff. 

The  court  held  that  the  defendant  breached  its  duty 
to  exercise  due  care  in  its  efforts  to  locate  the  aforemen- 
tioned maritime  aid  after  it  was  discovered  that  the 
same  was  missing.  The  basis  of  the  duty  was  stated  at  t; 
page  650: 

"  *  *  *  One  w^ho  voluntarily  creates  or  maintains 
a  condition  for  the  use  of  others  is  in  the  absence  of 
some  privilege,  charged  with  the  duty  to  exercise  >j 
care  to  prevent  that   condition   from   becoming  a 
source  of  danger  to  those  who  use  it.  *  *  *  The  Coast  ; 
Guard  maintains  the  maritime  aids  to  navigation  in  i 
Wrangell  Narrows  and  had  done  so  for  a  number  of 
years.  Evidence  was  introduced  showing  that  these 
aids  assisted  the  mariners  in  negotiating  the  danger- 
ous passage  of  Wrangell  Narrows  and  mariners  re- 
lied upon  these  aids  in  traversing  the  passage.  Based  I 
on  the  rules  above,  the  voluntary  assumption  of  car- 
ing for  these  aids  to  navigation  placed  a  duty  upon 
the  defendant  to  exercise  due  care  in  maintaining 
the  aids." 


Claypool  V.  United  States  (SD  Cal.,  1951 )  98  F  Supp  702 

This  was  an  action  brought  under  the  Federal  Tort 
Claims  Act  to  recover  damages  sustained  when  the  plain- 
tiff was  injured  by  a  bear  while  camping  in  Yellowstone 
National  Park.  There  was  judgment  for  the  plaintiff. 


When  the  plaintiff  asked  a  ranger  whether  it  was  [ 
safe  to  sleep  in  the  park,  he  was  advised  that  it  was,  | 
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although  the  ranger  had  knowledge  that  a  bear  had 
recently  attacked  several  campers. 

I       The  court  stated  at  page  706: 

"We  do  not  believe  it  is  necessary,  for  the  pur- 
poses of  this  opinion,  to  make  any  fine  distinction  as 
to  the  exact  status  occupied  by  plaintiff  when  he 
entered  the  Park;  nor  do  we  deem  it  necessary  to 
formulate  a  broad  and  inclusive  definition  of  the 
quantum  of  care  owed  by  defendant  to  plaintiff.  It 
is  enough  to  say  that  regardless  of  whether  plaintiff 
was  expressly  or  impliedly  invited  into  the  Park, 
regardless  of  whether  he  had  the  right  to  expect 
protection  from  injury,  he  was  in  the  Park  by  per- 
mission of  the  defendant,  and  his  activities  there  in 
no  way  transgressed  the  permission  given.  A  danger 
to  plaintiff  known  by  the  employees  of  the  Park 
existed.  Under  similar  conditions,  the  minimum  duty 
Avhich  a  private  individual  would  owe  a  person  com- 
ing upon  premises  maintained  by  such  individual 
would  be  'an  honest  disclosure  of  the  danger  known' 
to  provide  'an  opportunity  for  an  intelligent  choice' 
as  to  whether  he  wished  to  incur  the  risk  incident 
to  coming  upon  the  land." 


In  reasoning  that  the  Federal  Tort  Claims  Act  does 

not  encompass  breach  of  fiduciary  duty,  the  District 

Court  stated  that  immunity  was  not  waived  as  to  all 

orts.  In  this  connection,  it  pointed  to  certain  types  of 

onduct  allegedly  outside  the  scope  of  the  Act  (R.  114- 

115),  which  will  now  be  considered  seriatim. 

First,  the  court  stated  that  immunity  was  not  waived 
[or  conduct  amounting  to  a  nuisance,  citing 
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Dalehite  v.  United  States  (1952)  346  US  15,  97  L  ed  1427 

This  was  an  action  brought  under  the  provisions  of 
the  Federal  Tort  Claims  Act  to  recover  damages  result- 
ing from  the  explosion  of  ammonium  nitrate  fertilizer, 
manufactured  for  the  government  and  under  its  direc- 
tion, while  it  was  being  loaded  for  export.  The  District  i 
Court  entered  judgment  for  the  plaintiffs,  but  was  re- 
versed by  the  Court  of  Appeals,  and  the  Supreme  Court 
affirmed  the  judgment  of  the  Court  of  Appeals. 

It  is  interesting  first  to  note  that  the  principal  hold- 
ing of  the  Dalehite  case,  that  liability  is  not  imposed 
upon  the  government  for  acts  performed  in  a  "uniquely 
governmental"  capacity,  has  been  abandoned  or  over- 
ruled by  the  Supreme  Court. 

Indian  Towing  Co.  v.  United  States 
(1955)  350  US  61,  100  L  ed  48 

Rayonier  Inc.  v.  United  States 
(1957)  352  US  315,  1  Led2d  354 


At  any  rate,  in  mentioning  nuisance  (346  US  44-45, 
97  L  ed  1445),  The  Supreme  Court  noted  by  way  of 
dictum  that  a  residue  of  a  theory  of  absolute  liability 
without  fault  was  reflected  in  the  District  Court's  find- 
ing that  the  fertilizer  constituted  a  nuisance  and  in  one 
of  the  plaintiff's  contentions.  Consequently,  the  discus- 
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sion  of  this  case  will  be  combined  with  a  consideration 

of  the  next  points  raised  by  the  District  Court,  that  is, 

that  the  Act  does  not  impose  liability  for  the  ownership 

and  operation  of  a  dangerous  instrumentality  or  liability 

I 

I  without  fault. 

!  Once  again,  reference  must  be  made  to  the  language 
of  the  Act,  which  relates  to  the  ''negligent  or  wrongful 
act  or  omission"  of  government  employees.  However, 
conduct  for  which  absolute  liability  is  imposed  may  be 
neither  negligent  nor  wrongful.  Thus,  the  court  in  the 
palehite  case  stated  that  the  Act  is  to  be  invoked  (346 
US  44-45,  97  L  ed  1445): 

"  *  *  *  only  on  a  'negligent  or  wrongful  act  or 
omission'  of  an  employee.  Absolute  liability,  of 
course,  arises  irrespective  of  how  the  tortfeasor  con- 
ducts himself;  it  is  imposed  automatically  when  any 
damages  are  sustained  as  a  result  of  the  decision 
to  engage  in  the  dangerous  activity.  The  degree  of 
care  used  in  performing  the  activity  is  irrelevant  to 
the  application  of  that  doctrine.  But  the  statute  re- 
quires a  negligent  act.  So  it  is  our  judgment  that 
liability  does  not  arise  by  virtue  either  of  United 
States  ownership  of  an  'inherently  dangerous  com- 
modity' or  property,  or  of  engaging  in  an  'extra- 
hazardous' activity." 

(It  must  be  remembered  that  the  Dalehite  case  dealt 
with  the  negligence  aspect  of  the  Act. ) 

:       The  other  cases  cited  by  the  District  Couit  on  the 
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subject  of  absolute  liability  or  liability  without  fault 
merely  follow  the  dictum  of  the  Dalehite  decision  and 
do  not  require  further  discussion. 

Therefore,  under  the  foregoing  authorities,  the  gov- 
ernment would  not  be  subject  to  liability  where  its 
employees  have  not  been  guilty  of  a  "negligent  on 
wrongful  act  or  omission,"  but  this  does  not  negate  the 
principle  that  the  government  is  liable  when  its  em- 
ployees do  commit  a  negligent  or  wrongful  act  or  omis- 
sion. In  the  case  at  bar,  a  government  employee  did 
commit  a  wrongful  act,  i.  e.,  breach  of  fiduciary  duty. 
The  authorities  cited  by  the  court  do  not  detract  from 
the  conclusion  that  the  same  is  within  the  purview  of 
the  Federal  Tort  Claims  Act. 

The  District  Court  also  points  out  that  "although 
fraud  and  deceit  may  constitute  tortious  conduct,  such 
conduct  does  not  fall  within  the  provisions  of  the  Act" 
( R.  115),  relying  upon 

United  States  v.  Gill  (WD  Pa,  1957) 
156  F  Supp  955 

It  is  true  that  governmental  immunity  from  liability 
has  not  been  waived  as  to  such  conduct,  but  this  is  by  |; 
express  statutory  exception. 

28  USCA  Section  2680(h) 
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I 
The  statutory  exception  was  the  basis  of  the  decision 

I  in  the  Gill  case,  wherein  the  court  stated  at  page  958: 

"Although  the  defendant  cites  28  U.S.C.A.  §  1346 
(b)  as  the  requisite  statutory  authority  for  his  coun- 
terclaim, section  2680(h)  of  that  title  specifically 
excludes  from  the  scope  of  section  1346(b)  any  claim 
based  on,  inter  alia,  deceit  or  misrepresentation." 


Consequently,  this  principle  is  not  relevant  to  a  con- 

isideration  of  whether  governmental  immunity  from 

'  liability  has  been  waived  as  to  breach  of  fiduciary  duty, 

for  Congress  did  not  remove  that  tort  from  the  operation 

of  the  Act. 

Thus,  the  authorities  demonstrate  fully  that  the 
waiver  of  immunity  from  liability  embodied  in  the 
Federal  Tort  Claims  Act  extends  to  the  wrongful  acts  or 
omissions  committed  by  government  employees.  Breach 
of  fiduciary  duty  is  a  wrongful  act,  and  as  such,  it  is 
unquestionably  within  the  purview  of  the  Act. 

Point  II 

In  the  event  that  this  court  affirms  the  conclusion  of  the 
District  Court  that  breach  of  fiduciary  duty  is  not  within  the 
purview  of  the  Federal  Tort  Claims  Act,  it  should  require  the 
District  Court  to  transfer  this  case  to  the  Court  of  Claims. 

Appellant  believes  he  has  shown  conclusively  that 
the  District  Court  committed  reversible  error  when  it 
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concluded  that  appellee's  breach  of  fiduciary  duty  is  not 
within  the  purview  of  the  Federal  Tort  Claims  Act  and 
consequently  dismissed  appellant's  complaint.  However,  ,| 
in  the  event  that  this  court  should  affirm  the  District 
Court's  conclusion,  appellant  respectfully  urges  that  the 
latter  should  be  required  to  transfer  this  case  to  the  Court 
of  Claims. 

If  it  is  in  the  interest  of  justice,  the  District  Courts 
are  required  to  transfer  cases  within  the  jurisdiction  of 
the  Court  of  Claims  to  the  latter  court. 

28  use  A  Section  1406(c) 

"If  a  case  within  the  exclusive  jurisdiction  of  the 
Court  of  Claims  is  filed  in  a  district  court,  the  district  , 
court  shall,  if  it  be  in  the  interest  of  justice,  transfer  i 
such  case  to  the  Court  of  Claims,  where  the  case  shall 
proceed  as  if  it  had  been  filed  in  the  Court  of  Claims  .j 
on  the  date  it  was  filed  in  the  district  court." 


In  the  case  at  bar,  the  District  Court  found  that 
appellee  was  in  a  fiduciary  relationship  with  appellant 
and  that  it  breached  the  fiduciary  duty  which  it  owed 
to  him.  This  breach  of  fiduciary  duty  resulted  in  a  very 
substantial  injury  to  appellant.  If  the  District  Court  does 
not  have  jurisdiction  to  grant  relief  to  appellant,  it  is 
clearly  in  the  interest  of  justice  that  this  case  be  trans- 
ferred to  a  court  which  does  have  such  jurisdiction. 
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I 

CONCLUSION 

The  uncontroverted  facts  in  this  case  clearly  disclose 
that  the  government  in  early  1954  determined  to  pro- 
ceed with  the  completion  and  management  of  a  private 
housing  project  at  Kodiak,  Alaska,  which  it  deemed  vital 
[to  national  defense.  This  decision  was  effectuated  pursu- 
ant to  the  terms  of  a  so-called  "completion  agreement," 
through  the  medium  of  a  project  manager,  w^ho  was 
isubject  to  appointment,  control,  direction  and  removal 
by  the  government.  The  completion  agreement  and 
the  acts  thereunder  created  duties  and  obligations,  as 
iwell  as  rights,  on  the  part  of  both  appellant  and  the 
government. 

By  exercising  its  rights  under  the  completion  agree- 
ment, the  government  occupied  a  fiduciary  relationship 
to  appellant,  who  in  reliance  upon  this  fiduciary  ca- 
pacity advanced  further  personal  funds  to  the  project 

after  the  completion  agreement  was  executed. 

i 

By  reason  of  this  fiduciary  relationship,  the  govern- 
ment was  under  a  legal  duty  through  HHFA  to  conform 
'to  a  standard  of  conduct  commensurate  with  such  rela- 
tionship. 

j  HHFA  by  its  seizure  of  funds  in  May,  1957,  and  its 
■filing  of  a  foreclosure  suit  in  June,  1957,  failed  to  con- 
form to  the  standards  required  by  it  by  said  fiduciary 
relationship  and  committed  a  wrongful  act. 
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Such  wrongful  act  resulted  in  damages  to  appellant 
which  he  seeks  to  recover  in  this  action. 

The  test  of  whether  this  action  is  cognizable  under 
the  Federal  Tort  Claims  Act  is  this:  Would  a  private 
person  be  liable  to  appellant  under  the  uncontroverted 
facts  of  this  case?  i 

This  action  is  unique  in  the  jurisprudence  relating 
to  the  Federal  Tort  Claims  Act  and  the  question  pre- 
sented by  this  appeal,  that  is,  whether  breach  of  a  fidu- 
ciary duty  is  within  the  purview  of  the  Act,  is  one  of 
first  impression. 

We  respectfully  urge  that  the  question  posed  by  this 
appeal  is  easily  answered  in  the  affirmative  under  the 
clear  and  unequivocal  provisions  of  the  Act  and  the 
applicable  judicial  decisions. 

Thus,  the  Act  waives  governmental  immunity  from  i| 
liability  as  to  the  tortious  conduct  of  government  em- 
ployees acting  within  the  scope  of  their  employment, 
where  such  conduct  would  render  the  United  States  >! 
liable  if  it  were  a  private  person.  Breach  of  fiduciary 
duty  is  such  conduct.  Consequently,  it  is  within  the 
purview  of  the  Act,  and  the  District  Courts  are  vested 
with  jurisdiction  of  claims  arising  from  such  breach. 

In  the  case  at  bar,  appellee  was  in  a  fiduciary  rela- 
tionship with  appellant  and  breached  its  fiduciary  duty 


i  ^^ 

1 

ito  him.  As  a  result,  the  District  Court  had  jurisdiction 
of  his  complaint  under  the  Federal  Tort  Claims  Act.  In 
entering  judgment  dismissing  such  complaint,  the  Dis- 
trict Court  committed  manifest  error. 

Appellant  respectfully  urges  that  the  judgment  of 
dismissal  of  the  District  Court  be  reversed  and  judgment 
entered  in  his  favor. 

! 

Respectfully  submitted, 

KING,  MILLER,  ANDERSON, 
NASH  &  YERKE, 

NORMAN  J.  WIENER, 

JEAN  P.  LOWMAN, 

1200  American  Bank  Building 
Portland  5,  Oregon 

Attorneys  for  Appellant. 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  17,  585 
RAY  B.  WOODBURY,  Appellant 

V. 

UNITED  STATES  OF  AMERICA,  Appellee 


ON  APPEAL  PROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 

DISTRICT  OF  OREGON 


BRIEF  FOR  THE  UNITED  STATES 


JURISDICTIONAL  STATEMENT 
This  suit  was  filed  on  September  30,  1957,  in  the  United 
States  District  Court  for  the  District  of  Oregon  against  the 
United  States  under  the  Federal  Tort  Claims  Act,  28  U.S.C, 
13^6(b),  2671,  et  seq.  On  February  l4,  1958,  the  Government 
filed  a  motion  to  dismiss  the  complaint  and  in  the  alternative 
for  summary  Judgment,  alleging,  inter  alia,  that  the  suit  was 
not  within  the  purview  for  the  Federal  Tort  Claims  Act  and 
therefore  the  court  was  without  Jurisdiction(R.  17-19).  On 
February  24,  I961,  the  district  court  dismissed  the  complaint 
on  the  ground  that  it  had  no  Jurisdiction  of  the  claim  under 
the  Tort  Claims  Act  (R.  II7-II8).  Notice  of  appeal  was  filed 
on  April  11,  1961.  The  Jurisdiction  of  this  Court  is  invoked 
under  28  U.S.C.  1291. 


STATEMENT  OF  THE  CASE 

I.   Summary 

In  general,  the  present  suit  arises  out  of  a  borrower-lender 
relationship  between  appellant  and  the  Housing  and  Home  Finance 
Agency  (referred  to  hereinafter  as  HHFA),  an  agency  of  the  United 
States  Grovernment.  This  relationship  was  created  in  January  1953 
when  appellant,  who  had  become  interested  in  sponsoring  a  housing 
project  near  a  military  installation  in  the  vicinity  of  Kodiak, 
Alaska,  applied  for,  and  was  granted,  a  construction  loan  by  HHFA 
in  the  sum  of  $4,230,900.  In  order  to  describe  with  clarity  the 
precise  nature  of  appellant's  various  claims  urged  against  the 
Government  in  the  court  below,  there  is  set  forth  below  a  detailed 
discussion  of  (l)  the  negotiation  with  preceded  the  basic  loan 
agreement  and  supplementary  agreements,  (2)  the  nature  of  the 
loan  agreement  and  its  pertinent  conditions,  (3)  the  difficulties 
which  arose  in  completing  the  housing  project  and  repaying  the 
loan,  and  (4)  the  subsequent  negotiations,  conducted  in  an  effort 
to  rescue  the  housing  project  from  these  difficulties,  which 
culminated  in  the  so-called  'completion  agreement"  between 
appellant,  his  corporation,  subcontractors,  and  creditors  of  the 
project.  None  of  the  recited  facts  are  in  dispute;  indeed  ir03t 
appear  in  the  Agreed  Statement  of  Fact  which  was  incorporated  in 
the  pretrial  order  (R.  46-68). 
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II.  The  Alaskan  Project 

A.  Preliminary  Negotiations 

In  19^9  discussions  took  place  between  officials  of  the  Navy, 
the  Alaska  Housing  Authority,  and  the  City  of  Kodlak,  Alaska,  con- 
cerning the  possibility  of  securing  additional  off -base  housing 
for  naval  personnel  connected  with  the  Naval  Base  In  Kodlak. 
During  1950  and  1951 j  arrangements  were  made  to  transfer  to  the 
City  of  Kodlak  certain  Government  land,  as  a  site  for  this  housing 
project  to  be  built  by  a  sponsor  selected  by  the  City  of  Kodlak. 
During  this  same  period  the  site  was  surveyed  and  some  engineer- 
ing performed  on  behalf  of  one  Raymond  Lewis  of  Los  Angeles, 
California,  a  proposed  sponsor  of  the  project.  However,  in 
late  1951 i  Mr.  Lewis  abandoned  Interest  in  the  project.   (R.  53- 
54) 

Also  during  1951 j  appellant  became  interested  in  the  promotion 
of  a  prefabrJcated  house  panelling  of  recent  invention.  Conse- 
quently, in  late  1951  he  financed  a  trip  by  the  Inventor,  and 
others,  to  Alaska  to  investigate  the  possibility  of  selling  the 
panelling  there.  In  the  course  of  this  promotion,  appellant's 
associate  approached  the  Mayor  of  Kodlak,  and  as  a  result  appel- 
lant became  interested  in  becoming  the  sponsor  of  the  off -base 
housing  project  near  Kodlak.  (R.  5^) 

Accordingly,  in  February  1952,  Aleutian  Homes,  Inc , ,  was 
incorporated  under  the  laws  of  the  State  of  Oregon  for  the  pur- 
pose of  sponsoring  the  project.  Appellant  became  the  president 
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of  Aleutian  Homes,  Inc.,  and  the  owner  of  virtually  all  of  the 
outstanding  shares  of  stock  issued  by  the  corporation.  In 
February  or  March  1952,  the  City  of  Kodiak  approved  Aleutian 
Homes,  Inc.,  as  the  sponsor  of  the  housing  project,  and  the 
site  land  was  subsequently  conveyed  to  the  corporation.   (R.  5^) 
B.  Financing  of  the  Project 
The  financing  of  the  project  became  divided  into  two  phases 
which  may  be  termed  long-term  financing,  and  short-term  financing. 
The  long-term  financing  was  to  be  accomplished  under  the  provisions 
of  Section  203  of  Title  II  of  the  National  Housing  Act,  as  amended. 
Pursuant  thereto  the  Brice  Mortgage  Company  was  selected  to  act 
as  the  permanent  mortgagee  by  receiving  long-term  mortgages  on 
each  house  included  in  the  project.  In  order  to  assure  the 
future  marketability  of  these  mortgages,  Brice  Mortgage  Company 
applied  to  the  Federal  Housing  Administration  (referred  to  here- 
inafter as  FHA)  for  a  commitment  to  Insure  the  mortgages.   In 
early  1952,  FHA  appraised  the  value  of  the  project  at  $5,904,250 
and,  in  April  1952,  issued  its  conditional  commitment,  to  expire 
April  24,  1953,  to  insure  the  mortgages  in  the  amount  of  $4,706,40C 
or  80^  of  the  appraised  value.  Also  in  1952,  the  Federal  National 
Mortgage  Association  (referred  to  hereinafter  as  FNMA)  Issued  a 
conditional  commitment,  to  expire  May  15,  1953,  to  purchase  at 
par  the  individual  long-term  mortgages  as  they  were  obtained  by 
Brice  Mortgage  Company  and  Insured  by  FHA.  The  funds  received 


by  Aleutian  Homes,  Inc.,  through  this  long-term  financing  were  to  be 
used  in  large  part  to  repay  an  interim  short-term  construction  loan. 
(R.  55-56) 

The  second  phase  of  the  financing  of  the  project  was  necessitated 
by  the  need  for  immediate  funds  required  for  the  construction  of  the 
[project  prior  to  obtaining  the  long-term  financing.  Being  unable  to 
obtain  from  private  sources  the  financing  required  for  the  construc- 
tion of  the  project,  Brice  Mortgage  Co.,  and  Aleutian  Homes,  Inc., 
began  negotiations  with  the  Community  Facilities  and  Special  Projects 
Branch  of  the  HHFA.   Aleutian  Homes,  Inc.,  filed  a  formal  loan  appli- 

k cation  in  late  1952.  The  application  was  approved  through  a  Loan 

i 

Authorization  signed  by  the  Administrator  of  HHFA  in  January  1933. 
(R,  57).  This  document  authorized  a  loan  in  the  total  amount  of 
$4,230,900,  or  90^  of  the  FHA  and  FNMA  commitments,  to  be  used  solely 
to  finance  the  housing  project.  The  loan  authorization,  by  its  terras, 
contemplated  the  negotiation  and  execution  of  a  number  of  supporting 
documents  prior  to  the  disbursement  of  any  portion  of  the  loan.  (R.  57) 

Thereafter,  on  April  27,  1953 j  the  basic  loan  documents  were  executed, 
These  included  (l)  the  Building  and  Loan  Agreement,  (2)  the  Loan  and 
Disbursement  Agreement,  (3)  Borrower's  Promissory  Note  in  the  amount  of 

,230,90Q  signed  by  Aleutian  Homes,  Inc.,  R.  B.  Woodbury,  President, 


(4)  Guaranty  by  R.B.  Woodbury  covering  performance  of  the  construc- 
tion contract  by  Kodlak  Construction  Company,]/  the  general  contrac 
tor  for  the  housing  project,  which  contract  was  contemporaneously 
assigned  by  Aleutian  Homes  to  HHPA,  (5)  Guaranty  by  R.B.  Woodbury 
covering  performance  of  the  Loan  Agreement,  (6)  Standby  Agreement 
executed  by  R.B.  Woodbury,  (7)  general  contract  between  Aleutian 
Homes,  Inc.,  and  Kodlak  Construction  Company,  (8)  Supply  contract 
between  A.B.  Carlton,  dA>/a/  Carlton  Lumber  Company  and  Kodlak 
Construction  Company  for  the  prefabricated  houses  at  a  specified 
price  per  house,  (9)  Erection  Contract  between  Kodlak  Construction 
Company  and  Pacific  Alaska  Contractors,  Inc.,  to  prepare  the  site 
and  lay  house  foundations.  (R.  57-59)  As  a  condition  precedent 
to  the  disbursement  of  any  part  of  the  loan,  each  of  the  above- 
listed  construction  contracts  was  assigned  to  the  Administrator 
of  the  HHPA  together  with  the  stock  of  Aleutian  Homes,  Inc.  (R.57) 
Also,  as  a  condition  to  the  granting  of  the  loan,  Aleutian  Homes 
agreed  to  advance  all  sums  necessary  for  the  completion  of  the 
project  In  excess  of  the  amount  of  the  loan,  and  at  the  option 
of  HHFA  were  subject  to  deposit  with  HHPA  sums  to  Insure  cash 

resources  adequate  for  that  purpose.   (R.  57) „_____„__ 

\/    This  corporation  was  formed  under  the  laws  of  the  State  of 
Oregon  to  act  as  general  contractor  In  the  construction  of  the 
project.  Appellant  was  the  president  of  this  corporation  and 
the  owner  of  a  substantial  amount  of  Its  outstanding  stock. 


C.  Cc-sTr-Jcti—    AcTiviTies 

Sa-se-i    -i:r.   :r.e3e   fir.=r-:i2J.   cjrrar-gezer.ts ,   cor^structlon  on  the 
pjro^ect    regar. .      ;j-zcst   irr.ef lately,  however,   in  the  saarcer  of 
'.'-I'l:    cer^air.  difflciilties  vere   encoanr-ered  reg£.rdlr^  the  pre- 
raraTicr.  cf   "he   sire.      In  August  1953  the   site  construction 
::r."ra::    ze'veer.  T.ztLzlt.   Tcnstruction  Conran"   and  Pacific    .Casks 
Ccntractcrs .    Inc.,.    vhich  contract  had  been  assigned   tc   KH?A  on 
April    2~ .    '-rzi:    "^"^^    reriLinaTed.    (R.    59)      In  Sepren'cer  1953   the 
si-e  preparation  operation  vas   taken  over  by  Kodiak  Construction 
To'injany.    (?. .    z'^-r-'^. 

On  Kovenber  6j    1953 j    Pacific   Alaska  Contractors,   Ine.  filed 
a  lien  against   the  project   forbore  than  $150,000   (R.   95).     There- 
np-on.    construe tior.   :ar:.e   "o    a   standstill   with  the  pro^^ect  approxi- 

Hepa.}~ent   of   ohe  ?ZrI?A  loan   oecane   ir.   default   and  EHFA  advised 
appellee   of  his   ohligaticn  under  his  personal   guarantee  to  provide 
additional   f'-inds   tc   coniplete   the  proj'ect   free   of   all   liens.      Appel 
lee   infor:ie-i  HE?A  that  he  was   unable   to  meet   this  ohligatlon.      (R. 

D.  "Hie  Completion  Agreement. 

In  Novemher  1953,  with  loan  payments  in  default,  the  HHFA 
could  have  declared  e.-'xended  loan  f-unds.  and  interest,  due  and 
payable.  Hovrever,  the  Ocvemment  had  no  disposition  to  exercise 
its  right  of  foreclosure  if  there  was  any  reasonable  means  of 
overccming  the  difficulties  upon  which  the  project  had  foundered. 
ITie  project  sponsor  (Aleutian  Homes)  Its  president  (appellc-»)  the 
general  contractor,  subcontractors,  and  other  project  creditors. 


were  equally  interested  In  keeping  the  project,  and  Its  financing, 
alive,  if  at  all  possible.  To  this  end  negotiations  were  begun 
between  the  sponsor  and  the  project  creditors,  which  resulted  in 
a  plan  prepared  by  Aleutian  Homes '  attorney  which  was  presented 
I  to  creditors  for  acceptance  and  to  HHFA  to  serve  as  a  basis  for 
further  disbursement  of  undisbursed  loan  funds .£/  Meetings  were 
:  conducted  concerning  this  plan  during  which  it  became  manifest 
that  (l)  Aleutian  Homes  owed  creditors  large  amounts  of  money, 
and  (2)  owed  HHFA  principal  and  interest  on  the  loan,  and  (3)  the 
J  project  could  not  be  completed  within  the  contract  time.  The 
i  result  of  the  negotiations  was  the  execution  of  a  cfem  oletion 
|i agreement  (Exhibit  583/I-140)  by  appellant,  Aleutian  Homes,  Inc., 
Kodiak  Construction  Company,  the  Subcontractors,  corporate  suretie 
guarantors,  stockholders,  permanent  mortgagee,  and  principal 
creditors  and  claimants  against  the  project. 3/ 

In  the  completion  agreement  itself  it  was  stated  that  the  cir- 
"cumstance  which  prompted  the  agreement  was  the  unwillingness  of 
HHFA  to  make  further  loan  disbursements  in  view  of  unpaid  creditor 


2/  At  the  time  default  occurred,  construction  ceased,  and  disbursei 
of  funds  terminated,  approximately  $3,330,062  had  been  disbursed  b; 
HHFA  to  Aleutian  Homes  under  the  Building  and  Loan  Agreement. 

3/  Neither  HHFA  nor  any  other  Government  agency  was  listed  in  thl 
CO  iipletion  agreement  as  a  party  thereto,  nor  was  the  document  sign^ 
by  any  Government  official . 
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lens  filed  against  the  project,  and  other  defaults.  The  avowed 
urpose  of  the  agreement  was  to  induce  HHPA  to  make  further  loan 
''isbursements. 

In  order  to  accomplish  this  the  parties  to  the  agreement 
greed  therein  to  a  schedule  of  the  amounts  of  their  then  exlst- 
ng  claims  against  the  project,  agreed  to  a  schedule  for  payment 
f  the  costs  of  completing  the  project  including  repayment  of 
le  Interim  loan,  and  agreed  to  refrain  from  legal  proceedings 
>  enforce  claims  while  the  agreement  was  in  effect.   (Exhibit 

The  efficacy  of  these  agreements  was  conditioned  upon  HHFA's 
lllingness  to  modify  appropriately  the  loan  disbursement  procedurss^ 
ttend  the  maturity  date  of  the  loan,  and  defer  collection  of 

Interest  until  completion  of  the  project.  Further,  also  as  a 
[Tt  of  the  completion  agreement,  appellant,  individually,  agreed 

provide  necessary  overhead  expenses  to  complete  the  project. 
Id  to  preserve  the  FHA  and  FNMA  mortgage  commitments,  in  the 
proximate  amount  of  $15jjOOO  per  month. 

Pinaully,  the  parties  agreed  to  the  appointment  of  a  Project 
ifiager  and  a  Construction  Superintend  ant  acceptable  to  the  HHPA^ 
)  would  be  "vested  with  full  and  exclusive  authority"  to  take 
iT  and  all  actions  in  connection  with  the  project.  The  Project 
lager  was  to  be  subject  to  removal  and  replacement  by  HHPA  at 
^   time.  His  compensation  was  to  be  considered  an  overhead 
♦ense  payable  out  of  the  funds  to  be  supplied  by  Woodbury's 
iTantee  „ 


The  agreement  also  contained  the  following  provision: 

The  obligations  of  any  party  signatory  hereto  shall 
not  be  released,  discharge,  or  in  an  way  affected,  nor 
shall  claimants  or  any  other  parties  signatory  have  any 
rights  or  recourse  against  lender  (HHFA)  by  reason  of 
any  action  lender  may  take  or  omit  to  take  under  the 
foregoing  pcwersj  nor  by  reason  of  any  action  taken  by 
lender  which  in  its  opinion  may  be  necessary  to  keep 
the  project  free  from  liens. 

E.  Operations  Under  the  Modified  Loan  Agreement 
On  the  basis  of  the  foregoing  arrangements,  construction  was 
resumed  and  loan  disbursements  continued.  Under  the  amended 
disbursement  procedures,  project  funds  were  to  be  expended  solel y 
by  the  Project  Manager  in  paying  the  cost  of  completion  and  in 
satifying  the  claims  scheduled  for  payment  in  the  completion 
agreement.   (R.  6O-61) 

However  other  expenditures  were  made  by  appellant,  without 
knowledge  of  the  Government,  beginning  on  June  2,  195^  (R.  66). 
These  were  pajnnents  made  to  the  Bank  of  California  on  a  claim 
which  was  part  of  the  completion  agreement.  The  pasnments  con- 
tinued through  July  6,  1956  and  through  a  period  when  the  pro- 

l 
ject  was  in  financial  difficulties.  Although  obligated  under 

his  overhead  agreement  to  pay  $15,000  per  month  for  adminis- 
trative expenses,  and  to  maintain  FHA  and  FNMA  commitments, 
appellant  ceased  to  make  such  payments  (R.  67)  although  he  con- 

1 

tinued  to  make  payments  to  the  Bank  of  California  in  disregard 
of  other  claimants.  Thus,  with  the  mortgage  commitments  to 
expire  in  June  1955^  appellant,  on  May  18,  1955^  paid  the  Bank 
of  California  $59,731.^3  (R.  ^6).     Again,  on  June  13,  1955,  the  ' 
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I  virtual  eve  of  commitment  expiration,  he  paid  the  Bank  of 
California  $2,352.75  (R.  ^Q * 

Thus,  permanent  individual  mortgages  were  not  taken  out 
on  any  of  the  houses  and  the  FHA  commitment  to  insure  the  PNMA 
commitment  to  purchase  such  mortgages  expired  and  were  not 
renewed  by  the  payment  of  appropriate  fees. 

On  or  about  June  11,  1957  foreclosure  proceedings  were 
Instituted  by  the  United  States  in  the  United  States  District 
Court  for  the  District  of  Alaska  pursuant  to  the  deeds  of  trust 
securing  the  indebtedness  of  Aleutian  Homes  under  the  Building 
land  Loan  Agreement  and  promissory  note. 
III.  Nature  of  Appellant's  Caims 

The  complaint  filed  by  appellant  in  the  district  court  under 
fthe  Tort  Claims  Act  sets  forth  six  "Causes  of  Action"  against 
the  United  States,  each  alleging  damages  in  a  specified  amount, 
rhese  claims  may  be  summarized  as  follows; 

1.  HHFA  breached  a  fiduciary  duty  owed  to  appellant  in 
failing  to  secure  long-range  financing  of  the  housing 
project  by  reason  of  which  appellant  suffered  damage  in 
the  amount  of  $75 > 000,  this  sum  representing  the  funds 
advanced  by  appellant  under  his  overhead  agreement. 

2.  HHFA  failed  to  pay  the  claims  of  the  Bank  of  Calif- 
ornia by  rpapo'o  of  which  appellant,  under  his  liability 
as  an  accommodation  endorser,  suffered  damages  in  the 
amount  of  $164,594.80. 

3.  HHFA  failed  to  pay  a  claim  of  the  General  Casualty 
Company  of  America,  as  a  result  of  which  appellant  by 
reason  of  his  personal  guaranty  of  this  claim,  suffered 
damages  in  the  amount  of  $35,955.02. 
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4.  HHFA  failed  to  secure  long-term  financing  for  the 
project  by  reason  of  which  appellant  suffered  damages 
in  the  amount  of  $150,000,  this  sum  representing  funds 
advanced  by  appellant  between  1951  and  1953  in  prepara- 
tion for  the  project. 

5o  HHFA  failed  to  secure  long-term  financing  for  the 
project  by  reason  of  which  appellant  suffered  damages 
in  the  amount  of  $9^297.04,  this  sum  representing  claims 
satisfied  by  appellant  subsequent  to  the  completion 
agreement .  i 

6.  HHFA  failed  to  secure  long-term  financing  for  the 
project,  and  wrongfully  seized  appellant's  bank  account 
and  foreclosed  on  appellant's  equity  in  the  project,  by 
reason  of  which  appellant  suffered  damages  in  the  amount 
of  $428,127,  this  sum  representing  the  alleged  value  of 
appellant's  equity  in  the  project. 

rv.  Proceedings  in  the  District  Court 

The  Government  responded  to  the  complaint  by  filing  a  Motion 
to  Dismiss  and  in  the  Alternative  for  Summary  Judgment  (R.  17- 
19).  In  support  of  this  motion,  appellee  urged  that  the  statute 
of  limitations  had  run  on  appellant's  claims,  and  that  the  claims 
were  not  within  the  perview  of  the  Federal  Tort  Claims  Act. 

On  April  28,  1958,  after  the  Government's  alternative  motion 
had  been  withdrawn,  the  district  court  denied  the  motion  to  dismiss 
with  leave  to  renew  the  motion  at  the  time  of  the  pretrial  (R.  19). 

On  June  2,  1958,  the  Government  filed  its  answer  (R.  20-33) 
in  Which  it  denied  each  of  appellant's  substantive  allegations, 
and  renewed  its  contentions  that  the  complaint  was  not  ccgnizable 
under  the  Federal  Tort  Claims  Act  and  that  the  complaint  was 
tbarred  by  the  statute  of  limitations. 

On  July  15,  i960,  the  district  court  entered  a  pretrial  order 
(R*  33-78)  in  which  it  ordered  that  the  Government's  motion  to 
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dismiss  be  segregated  and  first  heard.  The  court  indicated  that, 
if  the  complaint  was  not  dismissed  on  that  basis,  it  would  then 
proceed  to  try  the  segregated  issue  of  whether  HHFA  became  appel- 
lant's fiduciary  (R.  77). 

On  November  4,  196O,  the  court  ordered  that  decision  on  the 
motion  to  dismiss  be  reserved,  and  that  trial  be  held  on  the 
,; controverted  issue  of  an  alleged  fiduciary  status  (R.  78-79). 

On  February  8,  196I,  after  hearing,  the  court  held  that  it 
had  no  jurisdiction  over  the  complaint  under  the  Federal  Tort 
Claims  Act  (R.  II6).  This  appeal  followed. 

STATUTE  INVOLVED 

The  Federal  Tort  Claims  Act,  Act  of  June  25,  1948,  62  Stat. 

933,  982,  28  U.S.C.  1346(b),  267I,  et  seq.,  as  amended,  provides 

ir  pertinent  part  as  follows: 

1346(b)  Subject  to  the  provisions  of  chapter  171  of 
this  title,  the  district  courts,  together  with  the  United 
States  District  Court  for  the  District  of  the  Canal  Zone 
and  the  District  Court  of  the  Virgin  Islands,  shall  have 
exclusive  jurisdiction  of  civil  actions  o*-  claims  against 
the  United  States,  for  money  damages,  accruing  on  and 
after  January  1,  1945,  for  injury  or  loss  .f  property,  or 
personal  injury  or  death  caused  by  the  negligent  or  wrong- 
ful act  or  omission  of  any  employee  of  the  Government 
while  acting  within  the  scope  of  his  office  or  emplosmient, 
under  circumstances  where  the  United  States,  if  a  private 
person,  would  be  liable  to  the  claimant  in  accordance  with 
the  law  of  the  place  where  the  act  or  omission  occurred. 

2679.  Exclusiveness  of  remedy 

(a)  The  authority  of  any  federal  agency  to  sue  and 
be  sued  in  its  own  name  shall  not  be  construed  to  authorize 
suits  against  such  federal  agency  on  claims  which  are  cog- 
nizable under  section  1346(b)  of  this  title,  and  the  remedies 
provided  by  this  title  in  such  cases  shall  be  exclusive. 
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2680.  Exceptions 

The  provisions  of  this  chapter  and  Section  1346(b)  of  this 
title  shall  not  apply  to: 

(a)  Any  claim  based  upon  an  act  or  omission  of  an 

employee  of  the  Government,  exercising  due  care,  in  the 

execution  of  a  statute  or  regulation,  whether  or  not 

such  statute  or  regulation  be  valid,  or  based  upon  the 

exercise  or  performance  or  the  failure  to  exercise  or 

perform  a  discretionary  function  or  duty  on  the  part 

of  a  federal  agency  or  an  employee  of  the  Government, 

whether  or  not  the  discretion  involved  be  abused. 
*       *       *        *        * 

(h)  Any  claim  arising  out  of  assault,  battery  false 
imprisonment,  false  arrest,  malicious  prosecution,  abuse 
of  process,  libel,  slander,  misrepresentation,  deceit,  or 
interference  with  contract  rights. 
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SUMMARY  OF  ARGUMENT 
I 

The  waiver  of  sovereign  Immumlty  contained  In  the  Tort  Claims 
Act  does  not  extend  to  claims  based  on  the  allegedly  wrongful 
failure  of  employees  of  the  Government  to  fulfill  obligations 
said  to  arise  by  reason  of  a  contractual  relationship  between 
the  Government  and  the  plaintiff.  On  the  contrary,  the  Tucker 
Act  provides  the  sole  basis  for  suit  on  such  claims  and,  where 
the  recovery  sought  exceeds  $10,000,  the  Court  of  Claims  is  the 
sole  forum.  Since  it  is  clear  in  this  case  that  appellant's 
cause  of  action  is  bottomed  entirely  on  a  breach  of  duties  which 
appellant  claims  arose  from  the  completion  agreement,  the  district 
court  lac ted  Jurisdiction  to  entertain  it  under  the  Tort  Claims 
Act. 

II 

Even  if  the  contractual  footing  of  appellant's  claim  were 
ignored.  Tort  Claims  Act  Jurisdiction  would  still  be  lacking » 
For  the  claim  comes  within  two  of  the  exceptions  contained  in 
28  U.S.C.  2680. 

A.   Section  2680(a)  bars,  inter  alia,  claims  based  upon  the 
exercise  of  a  discretionary  function.   An  examination  of  the 
statutory  provisions  underlying  HHFA's  lending  activities  reveals 
that  Congress  conferred  broad  discretion  upon  the  agency  in  the 
conduct  of  those  activities.   All  of  the  actions  complained  of 
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by  appellant  were  performed  in  the  exercise  of  that  discretion 
and  involved  policy  Judgments  as  to  the  most  appropriate  manner 
in  which  to  carry  out  the  Agency's  statutory  functions. 

B.   The  claim  is  also  barred  by  the  Section  2680(h)  exclusion 
of  claims  arising  out  of  interference  with  contract  rights.   That 
exclusion  has  been  judicially  interpreted  to  apply  not  only  to 
interference  with  existing  contractual  rights,  but  also  to  inter- 
ference with  prospective  or  potential  economic  advantage.   And 
the  gravamen  of  appellant's  complaint  is  that  the  alleged  wrong- 
ful acts  of  HHFA  deprived  him  of  the  benefits  of  long-term  finan- 
cing  arrangements. 

Moreover,  the  abuse  of  process  and  malicious  prosecution  excep- 
tions in  the  same  subsection  apply,  respectively,  to  the  allega- 
tion that  the  Aleutian  Homes'  bank  account  was  wrongfully  seized 
and  the  complaint  of  an  improper  commencement  of  foreclosure  pro- 
ceedings against  the  project. 
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ARGUMENT 

I 

APPELLANT'S  CLAIM  ARISES  FROM  CONTRACT  AND 
IS  THEREFORE  OUTSIDE  THE  SCOPE  OF  THE  FEDERAL 
TORT  CLAIMS  ACT, 


1„   As  its  very  title  reflects,  the  Tort  Claims  Act  was 
designed,  with  certain  exceptions,  to  "remove  the  sovereign 
immunity  of  the  United  States  from  suits  in  tort*  *  *."  See, 
Richards  Vo  United  States,  369  U.S.  1,6.  That  claims  based 
upon  breach  of  contract  are  wholly  alien  to  the  Tort  Claims 
Act  is  beyond  question.   As  early  as  1887,  Congress  surrendered 
the  Grovernment ' s  sovereign  immunity  en  claims  based  upon  con- 
tracts which  are  express  or  implied  in  fact  by  enacting  the 
Tucker  Act.iL/  Today  the  Tucker  Act  constitutes  the  sole  basis 
for  a  suit  against  the  United  States  sounding  in  contract  and 
the  district  court's  jurisdiction  under  that  .\ct  is  very  limited. 
As  recently  stated  in  Drake  v,  Treadwell  Construction  Company, 
299  F.  2d  789,791  (CA.  3)' 

The  generalized  consent  of  the  United  States  to  be 
sued  in  contract  appears  in  the  Tucker  Act,  28  U.S.C, 
§1491 o  But  the  Tucker  Act  divides  jurisdiction  over 
claims  against  the  United  States,  whether  founded  in 
express  or  implied  contract,,  between  the  court  of 
claims  and  the  district  courts.  Only  claims  for  less 
that  $10,000  are  cognisable  in  the  district  courts. 
28  U.S.C.  §1346(a)(2). 


^/  Act  of  May  3,  I887,  24  Stat.  505,  28  Uo  S.  C.  491,  as 
amended . 
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Thus,  by  the  enactment  of  independent,  mutually  exclusive, 
consenting  statutes,  the  Congress  has  drawn  a  clear  and  signifi- 
cant line  of  distinction  between  governmental  liability  in  tort 
on  the  one  hand,  and  contract  on  the  other.   It  follows  that, 
when  the  Tort  Claims  Act  refers  in  28  U.S.C,  1346(b)  to  a 
"negligent  or  wrongful"  act  or  omission  of  a  Grovernment  employee, 
it  contemplates  negligent  or  wrongful  conduct  in  the  tort  sense, 
and  not  such  conduct  which  amount e  to  r0!;hing  more  a  breach  of 
obligations  which  arise,  if  at  all,  solely  by  reason  of  b.     con- 
tractual relationship  between  the  United  States  and  the  plain- 
tiff.  For  any  other  reading  of  the  jurisdictional  keystone  to 
the  Aot  would  essentially  obliterate  that  line  of  distinction. 

2.  Whether  a  particular  claim  sought  to  be  asserted  under 
the  Tort  Claims  Act  is  based  upon  a  right  in  tort,  rather  than 
one  created  by  contract,  must  be  determined  on  the  basis  of 
the  nature  of  that  claim.   Stated  otherwise,  the  particular 
label  that  the  claimant  may  choose  to  place  upon  the  claim  — 
or  the  words  that  are  used  in  the  complaint  in  describing  it — 
are  not  decisive.   As  has  been  generally  recognized  by  the 
courts,  Congress  did  not  intend  that  the  bounds  of  the  waiver 
of  immunity  in  the  Tort  Claims  Act  be  conditioned  by  linguistic 
considerations.   Rather,  as  the  Tenth  Circuit  has  pointed  out 
in  a  case  under  that  Act,  the  obligation  of  the  court  is  to 
"look  beyond  the  literal  meaning  of  the  language  (used  in  the 
pleadings)  to  ascertain  the  real  cause  of  complaint".  Hall  v. 
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United  States,  274  P.  2d  69,  71.   See  also  Klein  v.  United 
States,  268  P.  2d  63,  64  (C.A.  2);      Miller  Harness  Co.  v. 
United  States,  24l  P.  2d  78I,  783  (C.A.  2);  Stepp  v.  United 
States,  207  P.  2d  909  (C.A.  4)j  Broadway  Open  Air  Theatres, 
Inc.  V.  United  States,  208  P.  2d  257  (C.A.  4). 

We  submit  that  scrutiny  of  the  present  allegations  will 
reveal  that  appellant's  claim  is  founded  solely  on  a  breach 
of  asserted  contractual  obligations.  Indeed,  the  fundamental 
contractual  character  of  the  claim  is  clearly  betrayed  by  the 
basic  allegations  (R.  7-9)?   (l)  that  HHPA  "entered  into  a 
completion  argeement"  with  appellant  "in  which  HHPA  undertook 
to  pay  all  creditors"  and  to  "complete  construction  of  the 
project",  (2)  that  "Pursuant  to  said  completion  agreement"  HHPA 
assumed  control  over  the  project,  (3)  that  "in  carrying  out 
said  completion  agreement"  HHPA  selected  a  project  manager, 
and  directed  disbursement  and  receipt  of  all  project  funds, 
(4)  that  "in  the  carrying  out  of  said  completion  agreement" 
HHPA  permitted  the  commitments  of  PHA  and  PNMA,  with  respect 
to  long-term  financing,  to  terminate,  and  (5)  that  appellant 
in  reliance  upon  the  "completion  agreement"  advanced  certain 
funds  to  the  project  manager  which  were  to  be  repaid  out  of 
PNMA  funds.   The  damage  complained  of  is  asserted  to  have 
resulted  from  the  manner  in  which  HHPA  performed  its  purported 
obligations  under  the  completion  agreement. 
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In  short.  It  is  abundantly  clear  that  HHFA's  duties  toward 
appellant  begin  and  end  with  the  completion  agreement — a  con- 
tract. Indeed,  as  appellant  himself  concedes  in  the  conclusion 
of  his  brief,  (p.  71)  the  entire  basis  for  the  present  claim 
is  that 2   "The  completion  agreement  and  the  acts  thereunder 
created  duties  and  obligations,  as  well  as  rights,  on  the  part 
of  both  appellant  and  the  government."  Thus,  the  rights  which 
appellant  asserted  in  this  action  arise  solely  from  contract, 
and  being  in  excess  of  $10,000  in  amount,  can  be  asserted  only 
in  a  Tucker  Act  suit  in  the  Court  of  Claims. 
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II 

IF  APPELLANT'S  COMPLAINT  ASSERTS  A  RIGHT  IN  TORT, 
THE  CLAIM  IS  BARRED  BY  28  U.S.C.  2680(a)  &  (h). 

In  Point  1,   we  have  shovm  that,  since  appellant's  complaint 
is,  in  essence,  that  the  United  States  failed  to  fulfill  con- 
tractual obligations  running  to  appellant.  Tort  Claims  Act 
Jurisdiction  is  absent.  We  now  will  demonstrate  that,  even 
if  the  contractual  footing  to  the  claim  were  disregarded, 
appellant's  position  would  not  be  improved.  For  the  Tort  Claims 
Act  does  not  represent  a  total  waiver  of  the  Government's  immunity 
from  suit  in  tort.   On  the  contrary.  Congress  expressly  set  forth 
in  28  U.S.C,  2680  several  specific  types  of  claims  in  tort  as  to 
which  the  waiver  would  not  apply. 

If  appellant's  claim  is  deemed  to  be  in  tort,  it  is  precluded 

by  subsections  (a)  and  (h)  of  that  Section.   They  provide,  in 

material  part,  that  the  Act  does  not  extend  tos 

(a)  Any  claim  based  upon  *  *  *  the  exercise  or  per- 
foirmance  or  the  failure  to  exercise  or  perform  a 
discretionary  function  or  duty  on  the  part  of  a 
federal  agency  or  employee  of  the  Government,  whether 
or. not  the  discretion  involved  be  abused. 

(h)   Any  claim  arising  out  of  *  *  *  malicious  prose- 
cution, abuse  of  process  *  *  *  misrepresentation,  deceit, 
or  interference  with  contract  rights. 

A.   The  Present  Claim  is  Based  Upon  the  Exercise  of  a 
Discretionary  Function  Within  the  Meaning  of  28 
U.S.C.  2680(a) 

1.  The  HHFA  was  created  by  the  Reorganization  Plan  No.  3  of 
1947,  61  Stat.  954.  5  U.S.C.  133y-l6.  Under  this  plan  the  vari- 
ous functions  and  programs  of  the  Government  related  to  housing 
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were  consolidated  within  the  HHPA.  Among  the  functions  alloted 
to  HHFA  was  that  of  assuring  that  the  nation's  industrial  capa- 
city for  the  production  of  prefabricated  housing  to  be  avail- 
able for  national  defense,  by  making  loans  to  business  concerns 
involved  in  the  production  and  distribution  of  such  housing. 
See,  12  U.S.C.  1701g-l .   In  connection  with  this  loan  program, 
12  U.S.C.  1701g-2(2)  empowers  the  HHFA  Administrator  to: 

*  *  *take  any  and  all  actions  determined  by  him 
to  be  necessary  or  desirable  in  making,  servicing, 
compromising,  modifying,  liquidating,  or  other- 
wise dealing  with  or  realizing  on  loans*  *  *  . 

Further,  by  12  U.S.C.  17^9a(c)(4),  (8)  and  (9),  the  Admin- 
istrator is  empowered  to: 

(4)  foreclose  on  any  property  or  commence  any 
action  to  protect  or  enforce  any  right  conferred 
upon  him  by  any  law,  contract,  or  other  agree- 
ment* *  *. 

(8)  *  *  *  Consent  to  the  modification,  with  res- 
pect to  rate  of  interest,  time  of  payment  of  any 
installment  of  principal  or  Interest,  security, 
or  any  other  terms  of  any  contract  or  agreement 
to  which  he  is  a  party  or  which  has  been  trans- 
ferred to  him*  *  *. 

(9)  *  «■  *  include  in  any  contract  or  Instrument 
made  pursuant  to  this  subchapter  such  other  con- 
venants,  conditions,  or  provisions  as  he  may  deem 
necessary  tc  assure  that  the  purposes  of  this  sub- 
chapter will  be  achieved. 

These  provisions  constitute  the  statutory  basis  for  the  partici 

pation  of  the  HHFA  in  the  initial  loan  negotiations,  the  basic 

building  and  loan  agreement,  and  the  subsequent  modification  of 

the  loan  documents,  including  the  so-called  ompletlon  agreem-ent 

from  which  appellant  contends  the  Government's  liability  arises « 
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These  statutory  provisions  grant  the  Administrator  broad  dis- 
cretion in  fulfilling  his  statutory  duties.  They  carve  out 
broad  areas  within  which  the  Administrator  is  authorized  to 
use  his  judgment  in  determining  the  best  course  to  follow. 

2.  There  can  be  no  question  that  the  acts  of  which  appellant 
complains  were  all  based  upon  the  Administrator's  exercise  of 
the  discretion  given  him  I  r  statute.   For  example,  the  complaint 
alleges  (R.  7)  that  HHPA  entered  into  a  completion  with  appellant 
in  which  it  took  complete  control  over  the  project  and  undertook 
to  pay  all  creditors  then  existing,  and  to  complete  construction 
of  the  project.  This,  of  course,  took  place  at  a  time  when  the 
housing  project  was  in  jeopardy  and  when  appellant  was  in  default 
on  the  basic  loan.   (R.  59-61 )  In  an  effort  to  salvage  the  pro-^ 
ject,  and  in  connection  with  the  completion  agreement,  HHFA  agreed 
to   extend  the  maturity  date  of  the  loan  and  to  defer  the  collec« 

tion  of  interest  until  the  project  was  completed.   The  completion 

i 

agreement,    then,   represented,    in  the  fullest  sense,   a  modification 

of  the  existing  loan  conditions.      Surely,    therefore,    the  HlIFA's 

participation  in  the  completion  agreement  procedures  was  but  an 

ixercise  of  the  Administrator's  power  to   "take  any  and  all  actions 

I 

letermined  by  him  to  be  necessary  or  desirable  in  making,  ser-  ic- 

jing,  compromising,  modifying,  or  otherwise  dealing  with  or  rtsllzln 
m   loans",  (12  U.S.C.  1701g°2(2),  supra,  p.  22.   )  and  his  powe^' 
;o  "consent  to  the  modification"  of  the  "terms  of  any  contract  or 
greement  to  which  he  is  a  party".   (12  U.S.C.  1749a(c)(4),  supra, 
1.22) 
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The  insistence 5  if  any,  by  HHFA  upon  control  over  the  con- 
struction of  project  as  condition  to  the  further  advancement 
of  loan  funds  and  its  subsequent  actions  taken  in  the  exercise 
of  that  control  was  surely  an  exercise  of  the  Administrator's 
power  to  "include  in  any  contract  or  instrument"  such  "condi- 
tions" as  he  determines  to  be  necessary  to  accomplish  the 
purposes  of  the  loan  program.  12  U.S.C.  17^9a(c)(9),  supra, 
p.  22  o   The  allegation  (R.  9)  that  the  Government  wrongfully 
seized  the  Aleutian  Homes  bank  account,  and  wrongfully  insti- 
tuted foreclosure  proceedings  is  clearly  based  upon  an  act  per- 

:  formed  under  the  Administrator's  power  to  "foreclose  on  any 
property  or  commence  any  action"  to  enforce  the  rights  conferred 
upon  the  Administrator  by  contract  or  otherwise.   12  U.S.C. 

il749a(c)(4),  supra,  p.  22- 

It  is,  of  course,  eminently  reasonable  and  necessary  that 

i 
I 

the  head  of  a  Government  lending  agency  be  given  broad  discre- 
Ition  in  carrying  out  a  loan  program.   Such  activity  -merently 
requires  the  daily  exercise  of  Judgment  and  policy  decision  in 
order  to  cope  with  the  many  unpredictable  difficulties  which 
invaribly  arise  and  to  protect  the  federal  funds  which  are 
employed.   Indeed,  such  programs  require,  and  this  case  Involves 
^precisely  the  kind  of  discretion  described  by  the  Supreme  Court 
In  Dalehite  v.  United  States,  3^6  U.S.  13..'^^  ^.s  being  outside 
the  scope  of  the  Tort  Claims  Act; 

the  "discretion"  protected  by  the  section  *  *  * 

is  the  discretion  of  the  executive  or  administrator 
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to  act  according  to  one's  judgment  of  the  best - 
course,  a  concept  of  substantial  historical  an- 
cestry In  American  law. 

Later,  in  the  same  context,  the  Court  said; 

Where  there  is  room  for  policy  Judgment  and 
decision  there  is  discretion,   3^6  U.S,  at  36 „  5/ 

In  addition  to  the  landmark  Dalehite  decision,  there  are 
many  other  cases  in  which  Section  ^b8o(a)  was  held  to  bar  claims 
based,  as  the  one  here  involved,  upon  the  allegedly  improper 
execution  of  activities  involving  policy  determinations  or  the 
exercise  of  broad  judgment,  6/  Of  course,  these  cases  involved 


5/  There  is  no  merit  to  appellant's  suggestion  (Br,  p,  ^O)  that 
fhat  portion  of  Dalehite  relating  to  Section  2680(a)  was  overruled 
in  Indian  Towing  Co ,  v.  United  States,  350  U^S,  6I,  and  Rayonler 
Inc,  V.  United~States.  3^2  tf,S'o  315.  Neither  of  those  cases 
involved  the  applicability  of  the  "discretionary  function" 
exception.  Rather,  in  both,  the  only  part  of  the  Dalehite  holding 
under  consideration  was  that  the  dealing  with  the  liability  of  - 
United  States  for  uniquely  governmental  activities  such  as  fire- 
fighting.  See,  3^6  U,S.  at  43-^^.  As  recently  at  June  27,  1962, 
the  Third  Circuit  passed  on  this  very  point.   In  holding  that 
Section  2680(a)  barred  a  claim  based  upon  the  Federal  Government '» 
participation  in  the  design  of  a  highway  built  with  federal  finan- 
cial assistance,  the  court  quoted  from  that  part  of  Dalehite  which 
Section  2680(a)  and  pointed  out  in  a  f 00 tno'te^hat i 
there  are  portions  of  the  Dalehite  opinion  which  are 
we  do  not  read  Rayonier ,  Inc ,  v.  United 

^^_COo  "V <,  United~S7a  1 


concerned 

"Although 

longer  authoritative. 

States,  352  U,S.  315  (1957)  or  Indian 

350  U.S,  61  (1955)5  as  having  retrac 

Mahler  v.  United  States,  (C,A«  3,  No 


les, 


ea  tne  language  quoi;^ 
13726),  slip  opinion 


P 


T 


6/  See,  e>g,,  Goddard  v.  District  of  Columbia  Redevelopment  Land 

Agency,  2Btf.  2d  3^T"{C ,A'7!Tjr7TJ   Chournos  v,  UnfteT°ofa^©i7~X^^ 

f7  2d  321  (C,A,  10),  certiorari  denied,  3^3  V .'^T'WTTl 

United  States,  I98  F,  2d  32  (C,A,  7)-  certiorari  denied.  '=544  U.S 

896;  Weinstein  v.  united  States.  244 

denied,  355  tJ.S.  8^8 a  Coates  v. 


3e.hmT3"t  v 
,  certiorari  denieH7~3^^  tJ 
F.  2d  68  (C,A.  3 


United  States,  I8I  F, 


,  certiorari 
2d  816  (C,A, 
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divers  factual  situations,  some  more  closely  akin  to  the  present 

case  than  others.  However,  the  common  thread  vrhich  unites  al3. 

of  them  Is  found  in  the  fundamental  proposition  articulated  by 

the  court  in  Coatep.  v,  ynited_State£,  l8l  F.  26   8l6,  8l8  (C.A.  8), 

as  follows: 

The  Congress  had  a  sound  basis  for  uze   of  the 
words  (discretionary  function  or  duty)  in  the 
Exceptions  of  the  Act  and  u^;ed  them  in  recognition  of 
the  separation  of  pova^rs  among  the  three  branches  of 
the  Government  and  the  consi. derations  of  public  policy 
v?hlch  have  moved  the  courts  to  refuse  to  interfere 
with  the  actions^  of  official:^  at  all  levels  of  the 
executive  branch  who,  acting  iv/lthin  the  scope  of  their 
authority,  were  required  to  exercise  discretion  or 
judgment . 

It  is  submitted  that  a  proper  application  of  the  foregoing 
i^inciple  compels  the  conclusion  that  the  claims  in  the  preeent 
case  were  barred  by  the  discretionary  function  exception  of 
Section  2680(a). 

Appellant  cannot  escape  the  fact  that,  as  we  have  seen,  recog- 
nition of  the  complexity  of  the  federal  housing  program,  aiid  of 
the  compelling  need  for  Irnmedlate  day-to-day  and  ease-to-case 

decision  and  action,  the  HHFA  Administrator  yms  endowed  by  Con^^refSfe- 

I 

jtfith  broad  authority  to  exercise  his  own  beat  judgment  and  discr'^e^ 

ition  in  "making,  servicing,  compromising,  modifying,  liquidating. 

I 

br  otherwise  dealing  vilth  or  realising  on  loans."  Once  again, 

appellant's  complaint  is  wholly  addressed  in  the  manner  in  which 

"/he  adminj-strator  and  his  subordinates  exercised  that  aiscretlon. 
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B.   The  Present  Claim  is  Based  Upon  Alleged  Inter- 
ference with  Contract  Rights,  Malicious  Prosecution, 
and  Abuse  of  Process  within  the  Meaning  of  28  U.S.C. 
2680(h) 

As  heretofore  noted,  28  U.S.C.  2680(h)  excluded  claims  based, 

inter  alia,  upon  interference  with  contract  rights.   As  has  been 

i 

Vecognlzed  by  the  Third  Circuit,  this  exclusion  embraces  not  only 
ilalms  fDunded  upon  interference  with  existing  contractual  relation) 
)ut  also  wrongful  acts  which  are  alleged  to  have  interfered  with 
>rospectlve  or  potential  advantage  from  business  relations  with 
;hlrd  persom   Dupree  v.  United  States,  264  F.  2d  l40  (C.A.  3). 
lius,  in  Dupree,  the  court  held  that  Section  2680(h)  barred  an 
ctlon  brought  by  a  licensed  shipmaster  based  upon  the  allegedly 
•egligent  withholding  of  a  security  clearance  by  the  Coast  Guard, 
•he  gravamen  of  the  complaint  had  been  that,  as  a  result  of  the 
^^itholdlng,  the  shipmaster  was  unable  to  obtain  emplojnnent. 
The  Dupree  holding  is  plainly  applicable  here.   The  gravamen 
f  appellant's  complaint  is  that,  as  a  result  of  the  allegedly 
rongful  acts  on  the  part  of  HHFA  employees,  appellant  was  unable 
0  obtain  the  benefits  of  the  long-terra  financing  for  the  project 
or  which  he  had  obtained  conditional  commitments  from  FHA  and 
NMA.   In  other  words,  the  claim  is  that  HHFA's  conduct  occasioned 
\ti   interference  with  an  economic  advantage  which  appellant  antici- 
ated  would  be  the  end  product  of  its  activities  in  connection  with 
he  Kodlak  project.   And  see  also,  Fletcher  v.  Veterans  Admlnlstra- 
ion,  103  F.  Supp.  654  (E.D.  Mich.) I  Builders  Corporation  of 
nerica  v.  United  States,  148  F.  Supp.  482  (N.D,  Cal),  reversed 
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on  other  grounds,  259  F.  2d  766  (C.A.  9);  Roxfort  Holding  Co.  v. 

United  States  I76  F.  Supp.  587  (D.N.J).  As  the  court  pointed  out 

in  Builders  (1^8  F.  Supp.  at  484): 

The  alleged  wrongful  act  of  the  Base  Commander 
for  which  plaintiffs  seek  a  recovery  *  *  * 
appears  to  be  the  tort  of  "interference  with 
prospective  advantage"  (Prosser  on  Torts,  p.  7^5 
I2d  Ed.  19551)5  sometimes  labeled  "interference 
with  prospective  contracts  or  business  relations" 
*  *  *  Since  Congress  has  decided  not  to  surrender 
the  immunity  of  the  United  States  from  tort  actions 
based  on  interference  with  dontract  relations,  28 
U.S.C,  §2680(h),  the  essential  issue  which  this 
Court  must  decide,  then,  is  whether  the  tort  of 
interference  with  prospective  advantage  or  pro- 
spective contracts  is  properly  includable  within 
the  afor«mentioned  exception  to  the  Tort  Claims 
Act,  It  would  seem  to  be  quite  illogical  to 
conclude  that  Congress  Intended  to  exclude  one 
tort  from  the  operation  of  the  Act,  and,  at  the 
same  time,  waive  the  GkDvemment ' s  immunity  from 
actions  sounding  in  a  substantially  identical 
tort;  the  distinction  between  the  two  being 
one  of  degree,  only,  in  the  elements  necessary 
to  establish  liability." 

Moreover,  to  the  extent  that  the  complaint  Is  based  upon 
the  allegation  that  (R.  9-10): 

[T]he  HHFA,  its  agents  and  employees  *  *"  ^  in  breach 
of  said  fiduciary  duties  and  obligations  *  *  *  did 
seize  the  bank  account  of  Aleutisin  Homes,  Inc  *  *  * 
and  *  *  *  Commenced  foreclosure  proceedings  *  *  * 
against  Aleutian  Homes,  Inc  *  *  *  to  collect  the 
balsince  of  moneys  due  on  the  interim  loan.*  *  * 

it  is  barred  by  other  exclusionary  provisions  in  28  U.S.C, 

2680(h),  The  alleged  seizure  of  the  corporation  bank  account, 

if  wrongful,  amounted  to  an  abuse  of  process.  Prosser  on  Torts 

(2d  Ed,,  1955)  pp.  667*-669.  And,  since  the  majority  rule  in  the 

United  States  Is  that  the  tort  of  malicious  prosecution  embraces  t! 
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Institution  of  civil  as  well  as  criminal  proceedings, (Ibid,  p.  662] 
bhe  allegedly  wrongful  commencement  of  foreclosure  proceedings 
jomes  within  the  exclusion  of  such  claims. 

It  is  also  worthy  of  note  that,  while  Section  2680(h)  is  not 
limited  in  scope  to  deliberate  torts  (United  States  v.  Neustadt, 
)66   U.S.  696),  the  legislative  purpose  was  to  exclude  all  such 
sorts  from  suit  under  the  Act.  7/  In  this  case,  the  complaint 
18  not  based  upon  proportedly  negligent  or  inadvertent  conduct, 
[ather,  the  allegedly  wrongful  acts  upon  the  part  of  HHPA  were 
ntended  to  accomplish  the  ends  which  'were  achieved.  For  example, 
he  foreclosure  proceedings  were  deliberately  instituted  to 
nforce  the  Government's  rights  under  the  deed  of  trust  securing 
he  interim  loan  and  appellant's  promissory  note.  The  bank 
ccount  of  Aleutian  Homes  was  seized  for  the  purpose  of  applying 
he  funds  to  the  amount  due  the  United  States  from  appellant. 
larther,  the  payment,  during  the  completion  period,  of  some 
Laims  by  the  project  manager  and  the  non-payment  of  others  was 
onsciously  done  in  a  deliberate  attempt  to  achieve  the  purposes 
T   the  agreement,  and  to  complete  construction  of  the  project. 


^  See  H.  Repto  2246,  77th  Cong,  2d  Sess.i  Hearings  before  a 
ibcommittee  of  the  Senate  Committee  on  the  Judiciary  on  S. 
590,  76th  Cong,,  3rd  Sess,,  p,  39l  Hearings  before  the  House 
ftmmittee  on  the  Judiciary  of  H.R.  5373  and  H.R.  6463,  77th 
mge,  2d  Sess.,  pp.  33-34. 
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For  the  foregoing  reasons  we  respectfully  submit  that  the 
iistrict  court  was  clearly  correct  in  its  conclusion  that  it 
t'.acked  Jurisdiction  over  appellant's  claim.  To  avoid  any  possible 
lisunderstanding,  we  feel  compelled  to  add  —  even  though  we 

I 

relieve  the  court  need  not  reach  the  point  —  that  appellant  is 
.n  error  in  its  statement  (Br.  p.  22)  that  it  is  undisputed  that 
IHFA  breached  a  fiduciary  duty  arising  by  reason  of  its  contractual 
relationship  with  appellant.  On  the  contrary,  we  strenousl^y  deny 
he  existence  of  any  such  duty  and,  jf  one  did  exist,  its  breach. 

It  is  true  that  we  have  not  developed  the  point  in  this  brief 
s  an  alternative  basis  for  affirmance  of  the  Judgment  in  the  Govern 
»nt's  favor.  We  do  not  think,  however,  that  there  was  any  occasioi 
:o  do  so.  The  district  court's  expression  of  opinion  on  the  subjec 
(as  purely  gratuitious  in  view  of  its  disposition  of  the  litigation 
nd,  accordingly,  the  court  stated  (R.  109)  that  it  did  not  deem 
t "necessary  or  desirable"  to  make  detailed  findings  in  support  of 
ts  conclusion.   It  seems  likely  that  this  court  in  no  event 
ould  wish  to  consider  the  question  without  such  findings .   Further 
he  documentary  evidence  bearing  on  the  issue  is  vdluminious .  Any 
emonstratlon  of  the  insubstantiality  of  appellant's  claim  on  its 
trits  thus  would  ha"^e  required  the  undue  burdening  of  the  record 
tfore  this  court  on  an  appeal  from  a  judgment  of  dismissal  for 
ack  of  jurisdiction. 

Brief  note  must  also  be  made  of  appellant's  suggestion  that, 
P  this  court  agrees  with  us  that  the  district  court  lacked  juris- 
tction  over  its  claim,  the  suit  should  be  transferred  to  the 
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Court  of  Claims.   Appellant  has  given  no  reason  why  this  Court 
should  invoke  28  U.S.C.  l406(c)  (Supp  II)  to  order  such  a  trans- 
fer and  we  know  of  none. 

CONCLUSION 
In  the  light  of  the  foregoing,  it  is  respectfully  submitted 
that  the  dismissal  order  of  the  District  Court  should  be  affirmed  J 

JOSEPH  D.  GUILFOYLE, 
Acting  Assistant  Attorney  General. 

SIDNEY  I.  LEZAK, 
Acting  United  States  Attorney. 

ALAN  S.  ROSE^AL, 

JOHN  W.  BOULT, 
Attorneys,  Department  of  Justice, 
Washington  23,  D.C.      "  ~ 


8/  Of  course,  appellant's  contention  (Appellant's  brief,  pp  29-30 
That  the  present  suit  should  lie  apart  from  the  provisions  of  the 
Tort  Claims  Act,  since  the  HHFA  Administrator  is  entitled  by 
statute  to  "sue  or  be  sued"  (R.  82)  constitutes  no  valid  reason 
whatsoever  for  overturning  the  district  court's  order.   In  the 
first  place,  28  U.S.C,  2679(a)  provides  that  the  Tort  ClaiFxS  Act 
shall  constitute  the  exclusive  remedy  against  the  Government  for 
suits  in  tort,  regardless  of  the  "sue  and  be  sued"  attributes  of 
the  several  government  agencies.   In  the  second  place,  the  present 
suit  was  a  suit  against  the  United  States  only,  and  the  HHFA  Admin- 
istrator was  never  made  a  party  to  it.  Under  such  circumstances, 
the  "sue  and  be  sued"  characteristics  of  an  alleged  offending 
agency  cannot  be  used  to  sustain  a  suit  against  the  United  States, 
United  States  v.  Wavlyn  Corp . .  130  F.  Supp.  783,  aff'd  231  F.  2d 
544  (C.A.  1),  cert.  den.  352  U.S.  827. 
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PRELIMINARY  STATEMENT 
It  is  apparent  from  a  perusal  of  appellee's  brief 
that  the  issue  before  this  court,  i.  e.,  whether  breach  of 
fiduciary  duty  is  cognizable  under  the  Federal  Tort  Claims 
Act,  is  unpalatable  to  appellee.   Indeed,  as  a  result  of 
appellee's  unwillingness  and/or  inability  to  meet  this  issue, 
it  is  often  difficult  to  recognize  that  appellee's  brief  is 
purportedly  addressed  to  the  same  case  as  that  decided  by  the 
trial  court  and  discussed  by  appellant  in  his  opening  brief, 
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The  basic  deficiencies  in  appellee's  brief  may  be 
summarized  as  follows: 

1.  Many  of  the  "facts"  recited  therein  are  inaccurate 
and  unsupported  by  the  record. 

2.  The  S.lleged  arguments  urged  therein  are  based  upon 
a  misapprehension  as  to  the  posture  of  the  case,  and,  as 
such,  are  directed  to  matters  not  in  issue. 

3.  There  is  no  discussion  or  even  mention  of  the 
issue  which  is  before  this  court  for  determination. 

These  defects  will  be  discussed  in  order. 

ARGUMENT 
I 

Appellee's  brief  is  factually  inaccurate. 

In  the  portion  of  its  brief  entitled  "Statement  of 
the  Case,"  appellee  purports  to  set  forth  the  facts  giving  rise 
to  this  action.   However,  its  statement  is  so  slanted  as  at 
times  to  be  inaccurate,  and  at  other  times  to  be  patently  in- 
correct.  This  is  demonstrated  by  the  following  examples: 

Page  2.  At  page  2  of  its  brief,  appellee  states  that 
"*  *  *  appellant,  who  had  become  interested  in  sponsoring  a 
housing  project  near  a  military  installation  in  the  vicinity  of 
Kodiak,  Alaska,  applied  for,  and  was  granted  a  construction  loan 
by  HHFA  -^  *  ^,"  This  is  the  first  of  many  attempts  by  appellee 
to  equate  appellant  with  Aleutian  Homes,  Inc.,  an  Oregon  corpo- 
ration.  The  latter  was  incorporated  under  the  laws  of  the  state 

■^Page  references  are  to  appellee's  brief 
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of  Oregon  for  the  purpose  of  becoming  sponsor  of  the  Aleutian 
Homes  housing  project  (R.  5^,  90).   It  applied  for  and  obtained   i 
the  construction  loan  from  HHFA  (R,  57,  92-93).   Aleutian 
Homes,  Inc.,  is  not  a  party  to  this  action,  and  it  is  not  the 
appellant  on  this  appeal.   Appellant  is  an  individual,  Ray  B. 

Woodbury,  who  seeks  to  recover  funds  he  personally  expended 

I 
after  the  execution  of  the  completion  agreement  and  for  his 

interest  as  a  shareholder  in  Aleutian  Homes,  Inc. 

Page  7.   In  discussing  the  background  of  the  com- 
pletion agreement,  appellee  states  "the  Government  had  no 
disposition  to  exercise  its  right  of  foreclosure  if  there  was 
any  reasonable  means  of  overcoming  the  difficulties  upon  which 
the  project  had  foundered, "   It  is  not  surprising  that  appellee 
does  not  support  this  statement  with  a  citation  to  the  record, 

for  the  same  is  anything  but  factual.   It  is  rather  a  mere 

I 

conclusion  of  the  writer,  and  as  such  is  not  properly  found  in 
a  supposedly  objective  recital  of  facts  relative  to  this  case. 

Pages  7-8.   Appellee's  discussion  of  the  circum- 
stances leading  to  the  formation  of  the  completion  agreement 
is  typical  of  its  one-sided  presentation.   Thus,  in  this  portion 
of  its  brief  it  suggests  that  the  purpose  behind  the  completion 
agreement  was  a  desire  on  the  part  of  appellant  to  secure  money. 
This  is  simply  not  correct.   The  completion  agreement  was  entered 
into  in  order  to  obtain  further  funds,  but  such  funds  were  to 
be  used  to  complete  the  project,  to  obtain  the  long-term  financ- 
ing commitment  and  to  pay  project  creditors.   This  was  the 
desire  of  all  those  who  were  Involved  in  the  project. 


Page  8.   Relative  to  the  formulation  of  the  comple- 
tion agreement,  appellee  states  that  "negotiations  were  begun 
between  the  sponsor  and  the  project  creditors,  which  resulted 
In  a  plan  prepared  by  Aleutian  Homes'  attorney  which  was  pre- 
sented to  creditors  for  acceptance  and  to  HHFA  to  serve  as  a 
basis  for  further  disbursement  of  undisbursed  loan  funds."   Of 
course,  the  completion  agreement  was  finally  formulated  in 
Washington,  D.  C,  in  conferences  between  appellant,  his 
attorney,  and  HHFA  representatives.   Many  portions  of  the 
agreement  were  presented  by  and  insisted  upon  by  HHFA,   There- 
after, the  plan  was  submitted  to  the  project  creditors  for 
their  approval.   In  this  connection,  the  District  Court  stated 
(R,  104): 

"The  evidence  is  undisputed  that  HHFA  played 
a  major  part  in  all  of  the  negotiations  leading  up 
to  the  signing  of  the  completion  agreement  on 
April  23,  1954," 

It  ill  befits  appellee  now  to  suggest  that  the  agreement  was 
appellant's  product. 

Page  8,  Footnote  3.   In  this  footnote,  appellee  states 
that  neither  HHFA  nor  any  other  government  agency  was  listed  in 
the  completion  agreement  as  a  party.   In  fact,  HHFA  is  referred 
to  throughout  the  completion  agreement  as  "the  Lender."  Further- 
more, there  is  no  significance  to  the  fact  that  HHFA  did  not  sign 
the  agreement.   Thus,  the  District  Court  stated  (R,  IO5-IO6): 

"It  is  true  that  neither  HHFA  nor  the  Administrator 
signed  the  completion  agreement.   However,  it  is 
crystal  clear  that  all  parties  to  the  agreement  an- 
ticipated that  HHFA  would  formally  accept  such 
obligations  as  it  had  under  the  terms  of  this  agreement. 


I  am  not  attempting  to  distinguish  between  HHFA  and 
the  Administrator.   The  agreement  refers  to  the 
Administrator  as  the  'Lender, '  and  he  will  be  herein 
referred  to  as  'Lender. '   Under  its  terms  certain 
promises  were  made  in  order  to  induce  Lender  to 
disburse  further  proceeds  of  the  loan.   The  parties 
agreed  to  sign  all  documents  required  by  the  Lender. 
All  income  from  the  project  and  other  proceeds  were 
to  be  assigned  to  the  Lender.   Plaintiff  agreed  to 
provide  certain  overhead  expenses  required  by  the 
Lender  estimated  at  $l6,000  per  month.   The  Project 
Manager  had  to  be  acceptable  to  the  Lender  and  was 
vested  with  full  and  exclusive  authority  to  take  all 
action  necessary  in  connection  with  the  project, 
subject  to  the  general  direction  of  the  Lender.   Any 
and  all  subcontractors  had  to  be  approved  by  the 
Lender,   The  Project  Manager  was  subject  to  removal 
on  the  request  of  the  Lender.   In  truth  and  in  fact, 
the  Lender  had  an  absolute  right  to  designate  the 
Project  Manager  and  discharge  him  if  Lender  so 
desired.   The  bank,  account  from  which  disbursements 
were  made  for  the  completion  of  the  project  was  in 
the  name  of  the  Lender  and  the  Project  Manager.   In 
other  words,  when  the  funds  were  disbursed  by  the 
Lender  under  its  commitments,  such  funds  were  trans- 
ferred to  a  bank  account  over  which  the  Lender  had 
absolute  control.   The  construction  superintendent 
had  to  be  acceptable  to  the  Lender  and  was  subject 
only  to  the  direction  of  the  Project  Manager  and,  by 
inference,  subject  to  removal  only  by  the  Project 
Manager. 

"The  language  in  paragraph  l8  of  the  agreement 
indicates  that  the  only  reason  it  was  not  signed  by 
HHFA  or  the  Administrator  (Lender)  was  a  doubt  as  to 
whether  the  law  authorized  such  execution.   The 
agreement  did  require  written  or  oral  approval  by  the 
Lender.   The  Lender  gave  written  approval  of  the 
agreement.   Outside  of  the  terms  and  provisions  of 
the  completion  agreement  the  evidence  is  overwhelming 
that  the  Lender  in  truth  and  in  fact  took  over  abso- 
lute control  of  and  proceeded  with  the  completion  of 
the  project. 

"In  my  opinion  the  fact  that  the  completion 
agreement  was  not  signed  by  Lender  is  of  no  signifi- 
cance.  Contractual  liability  under  a  written  contract 
may  be  assumed  without  signing  it.   Girard  Life 
Insurance  &  Trust  Co,  vs.  Cooper,  l62  U.  S.  529; 
Laurent  vs.  Anderson,  6  Cir,,  1934,  70  F.2d  8l9; 
First  National  Bank  vs.  Sleeper,  8  dr.,  1926,  12 
F,2d  228;  Commercial  Standard  Insurance  Co,  vs. 
Garrett,  10  Cir.,  193^,  70  F.2d  969.   In  fact,  the 
Lender  in  this  case  accepted  the  completion  agreement 
in  writing. " 


The  suggestion  made  in  appellee's  footnote  3  is,  therefore, 
meaningless. 

Page  9.   In  this  portion  of  its  brief,  appellee 
purports  to  discuss  the  terms  of  the  completion  agreement. 
However,  it  fails  even  to  mention  the  most  significant  element 
of  that  agreement  as  the  same  is  involved  in  this  action,  that 
is,  the  fact  that  under  the  completion  agreement  the  government 
assumed  complete  control  of  the  Aleutian  Homes  project.   For 
example,  as  the  District  Court  indicated  (supra,  page  8),  it 
was  necessary  that  the  project  manager  be  acceptable  to  HHPA, 
and  the  latter  in  turn  was  vested  with  full  and  exclusive 
authority  to  take  all  necessary  action  in  connection  with  the 
project,  subject  to  the  general  direction  of  HHPA.   HHPA  had 
to  approve  subcontractors.   It  determined  in  what  manner  pro- 
ject funds  were  to  be  disbursed.   This  control  gave  rise  to 
the  fiduciary  duty  which  the  government  owed  appellant  and 
which  is  the  basis  of  this  lawsuit.   Thus,  the  District  Court 
found  that  (R.  IO8-IO9): 

"*  *   *  the  Lender  took  over  full  and  com- 
plete control  of  such  project  and,  in  so  doing, 
was  acting  in  a  fiduciary  capacity  with  the 
plaintiff. " 

This  is  an  additional  instance  of  appellee's  desire  to  avoid 

facts  which  it  finds  distasteful. 

Appellee  is  also  in  error  in  its  discussion  of 

appellant's  obligation  relative  to  overhead  expenses.   The 

same  was  contained  in  the  overhead  agreement  of  April  24,  1954 

(Ex.  597/1-156),  and  was  to  "pay  Overhead  Expense,  as  hereafter 

defined,  necessary  to  secure  completion  of  Project  and  repayment 


of  Loan  in  such  amount  as  may  be  required  by  Lender,  which 
expenses  are  estimated  to  be,  but  shall  not  be  limited  to, 
$15,000  per  month."   The  Aleutian  Homes  project  was  completed 
in  October,  195^  (R.  61,  96),  and  appellant  had  then  paid  the 
Administrator  $75,000  under  the  overhead  agreement  (R.  67,  100). 
There  was  no  subsequent  agreement  indicating  that  appellant 
would  pay  further  overhead  expenses  after  the  completion  of  the 
project. 

Page  10.   In  discussing  the  payments  made  by  appellant 
to  The  Bank  of  California,  N.  A.,  appellee  does  not  give  the 
full  particulars.   The  bank  was  to  have  been  paid  $6l,000  under 
stage  3  of  the  completion  agreement  and  $89,000  under  stage  4 
(Ex.  583/1-1^0).   However,  the  project  manager  did  not  see  fit 
to  pay  those  amounts.   Consequently,  it  obtained  payment  from 
appellant  under  his  guaranty,  and  he  attempted  to  fulfill  the 
obligation.   Appellee's  inference  that  appellant  paid  one 
creditor  at  the  expense  of  others  is  highly  improper. 

Page  11.   At  page  11,  appellee  infers  that  permanent 
individual  mortgages  were  not  taken  out  and  the  FHA  commitment 
expired  for  the  reason  that  appellant  did  not  pay  additional 
overhead  expenses.   This  is  a  patent  absurdity.   These  events 
transpired,  as  the  District  Court  found  (R.  112),  by  reason  of 
appellee's  breach  of  its  fiduciary  duty  to  appellant. 

Furthermore,  appellee's  observation  is  in  direct 
contradiction  to  a  letter  prepared  by  HHFA,  which  reads  as 
follows  (R.  155): 


"'The  FHA  and  FNMA  commitments  will  be 
surrendered  to  avoid  the  expense  of  closing 
permanent  first  mortgages  and  extension  fees, 
and  if  by  October  31^  1955,  it  appears  that 
the  project  has  a  reasonable  chance  of  financial 
success,  a  refinancing  plan  looking  toward  long- 
range  amortization  of  the  Administrator's  loan 
and  repayment  of  other  claims  will  be  proposed 
by  the  Housing  and  Hom.e  Finance  Administrator.  ' 
22067" 

Pages  11-12.   It  should  be  added  to  appellee's  pur- 
ported summary  of  the  claims  asserted  by  appellant  that  each 
of  said  claims  is  based  upon  appellee's  breach  of  its  fiduciar;y 
duty  to  appellant. 


II 

Appellee's  alleged  arguments  are  irrelevant  and 
unmeritorious . 

Appellee's  purported  arguments  may  be  summarized  as 
follows: 

1.  Appellant's  claims  are  based  on  contract;  and 

2.  Appellant's  claims  are  within  exceptions  to  the 
:  Federal  Tort  Claims  Act  relating  to 

a.  The  exercise  of  a  discretionary  function, 
or 

b.  Interference  with  contract  rights. 

These  arguments  arise  from  a  misconception  as  to  the  basis  of 
appellant's  claims,  and  as  such  should  not  be  permitted  to  dive 
attention  from  the  real  issue  in  this  case,  that  is,  whether 
appellee's  breach  of  its  fiduciary  duty  to  appellant  is  cogniz- 
able under  the  provisions  of  the  Federal  Tort  Claims  Act. 
However,  despite  the  irrelevance  of  appellee's  contentions, 
appellant  will  expose  the  basic  fallacies  inherent  in  each. 


A.   Appellant's  action  Is  In  tort,  not  for 
breach  of  contract . 

It  is  axiomatic  that  a  contract  may  give  rise  to  a 
duty  the  breach  of  which  is  tortious,  and  that  in  such  case 
the  injured  party  may  have  an  election  to  sue  in  tort  or  in 
contract. 

The  underlying  theory  is  set  forth  in  a  decision  from 

the  Eighth  Circuit  referred  to  by  the  District  Court  in  its 

opinion  in  this  case  (R,  111). 

"'A  relation  subsisting  between  two  persons 
in  regard  to  a  business,  contract,  or  piece  of 
property,  -^  *  *  of  such  a  character  that  each  must 
repose  trust  and  confidence  in  the  other  and  must 
exercise  a  corresponding  degree  of  fairness  and 
good  faith.   Out  of  such  a  relation,  the  law  raises 
the  rule  that  neither  party  may  *  ^  -^  take  selfish 
advantage  of  his  trust,  or  deal  with  the  subject- 
matter  of  the  trust  in  such  a  way  as  to  benefit 
himself  or  prejudice  the  other  except  in  the  exercise 
of  the  utmost  good  faith  and  with  the  full  knowledge 
and  consent  of  that  other.'"  (Emphasis  added) 

Farrow  v,  Dermott  Drainage  District 
(CCA  8,  19^4)  139  F2d  800,  805 

Harper  v.  Interstate  Brewery  Co.  (19^2)  168  Or  26,  37-38.  120 

"*  *  *  it  may  be  necessary  for  a  plaintiff  to 
show  a  contract  between  himself  and  the  defendant 
in  order  to  establish  that  the  defendant  has  assumed 
a  position,  relationship  or  status  upon  which  the 
general  law  predicates  a  duty  independent  of  the 
terms  of  the  contract  but  it  does  not  necessarily 
follow  that  his  only  remedy  is  ex  contractu.   If 
from  the  position,  contractually  assumed,  a  duty 
be  raised  independent  of  the  contract  an  action 
in  tort  may  lie, 

"'*  *  ^    A  mere  breach  of  contract  cannot  be 
sued  on  as  a  tort,  but  for  tortious  acts,  inde- 
pendent of  the  contract,  a  man  may  be  sued  in 
tort,  though  one  of  the  consequences  is  a  breach 
of  his  contract. '   Stock  v.  City  of  Boston,  l49 
Mass.  410,  21  N.  E  . "B7I ,  T5"  Am". S t". Rep ,  430  (1889). 


"Relationships  of  shipper  and  carrier,  bailor 
and  bailee,  physician  and  patient,  and  attorney  and 
client  each  originate  in  contract,  express  or  implied; 
yet  for  a  breach  of  duties  imposed  by  general  law  upon 
persons  assuming  such  relationship  an  action  of  tort 
may  lie.   In  this  state  an  action  in  tort  may  even 
arise  directly  out  of  contract  if  based  on  a  fraudulent 
promise  which  the  promisor  never  had  any  intention  of 
fulfilling  and  which  he  successfully  employed  for  the 
purpose  of  deceiving  the  promisee." 

As  indicated  in  the  Harper  case,  numerous  contractual 
relationships  give  rise  to  a  fiduciary  duty,  the  breach  of  whic 
is  tortious.  These  include  attorney-client  and  physician-patie 
A  recent  example  may  be  found  in 

Widing  V.  Jensen^  Real  Est.  Com.  (1962)  74  Or  Adv  Sh  1177 
in  which  it  was  held  that  the  contractual  relationship  of  a  rea 
estate  broker  and  his  client  results  in  a  fiduciary  relationshi 
between  the  two. 

So,  in  the  case  at  bar,  the  completion  agreement  gave 

appellee  full  control  of  the  Aleutian  Homes  project,  and 

appellee  assumed  such  control  (see  findings  of  District  Court, 

supra,  page  6 ) ,   This  in  turn  gave  rise  to  a  fiduciary  duty 

on  the  part  of  appellee  not  to  exercise  such  control  so  as 

improperly  to  affect  those  involved  in  the  project,  including 

appellant.   Thus,  the  District  Court  found  that  (R.  IO8-IO9): 

"*  *   *    the  Lender  ^ppellee/  could  legally 
occupy  the  legal  status  of  a  fiduciary  in 
connection  with  the  completion  of  the  housing 
project  in  question.   Furthermore,  I  find  and 
hold  that  the  Lender  took  over  full  and  complete 
control  of  such  project  and,  in  so  doing,  was 
acting  in  a  fiduciary  capacity  with  the 
plaintiff." 

Appellant  had  an  election  to  sue  on  the  contract  or  to  bring 

an  action  based  upon  appellee's  breach  of  fiduciary  duty.   He 


chose  the  latter.   The  sole  question  is  whether  that  tort  is 
within  the  purview  of  the  Federal  Tort  Claims  Act. 
B.   Appellant's  claims  are  not  within  the 

discretionary  function  exception  to  the  Federal 

Tort  Claims  Act. 

Appellee's  contention  that  appellant's  claims  are 

precluded  by  the  discretionary  function  exception  to  the 

Federal  Tort  Claims  Act  is  a  patent  absurdity.   It  may  well 

be,  as  appellee  suggests,  that  the  Administrator  exercised  a 

discretionary  function  in  entering  into  the  negotiations 

which  culminated  in  the  execution  of  the  completion  agreement. 

It  does  not  follow,  and  it  is  not  true  that  he  had  discretion 

to  breach  the  fiduciary  duty  arising  from  the  relationship 

created  by  that  agreement.   See,  for  example, 

Hatahley  v.  United  States  (1935)  351  US  173,  l8l,  100  L  ed 
1065,  1074 

"*  ^   *   Nor  can  the  second  portion  of  (a) 
exempt  the  Government  from  liability.   We  are 
here  not  concerned  v;ith  any  problem  of  a  'dis- 
cretionary function'  under  the  Act,  see  Dalehite 
V.  United  States  (US) supra.   These  acts  were 
wrongful  trespasses  not  involving  discretion  on 
the  part  of  the  agents,  and  they  do  give  rise  to 
a  claim  compensable  under  the  Federal  Tort  Claims 
Act,  " 

Thus,  the  District  Court  found  that  appellee  was  not 

acting  in  the  exercise  of  a  discretionary  function  (R.  Il6): 

"I  feel  that  the  Lender,  when  it  accepted  the 
completion  agreement  and  took  over  control  of  the 
project  under  which  it  was  to  provide  long-term 
financing,  was  not  acting  in  the  exercise  of  a 
discretionary  function.   The  Lender  had  an  absolute 
obligation  to  furnish  such  long-term  financing. " 


C.   Appellant's  claims  are  not  within  the 
exceptions  to  the  Federal  Tort  Claims  Act  relative 
to  Interference  with  contract  rights,  malicious 
prosecution  and  abuse  of  process. 

In  contending  that  appellant's  claims  are  within  the 
exceptions  to  the  Federal  Tort  Claims  Act  relative  to  Interfer- 
ence with  contract  rights^  malicious  prosecution  and  abuse  of 
process,  appellee  has  again  misconstrued  the  basis  of  this 
action.   Appellant  seeks  to  recover  damages  sustained  by  reason 
of  appellee's  breach  of  its  fiduciary  duty,  which  is  a  tort 
entirely  unrelated  to  interference  with  contract  rights, 
malicious  prosecution  or  abuse  of  process.   If  certain  of  the 
acts  by  which  appellee  breached  its  fiduciary  duty  did  give 
rise  to  tort  liability  in  these  other  categories,  that  fact 
would  have  no  relevance.   The  fact  is  that  appellee's  acts 
constituted  a  breach  of  its  fiduciary  duty  to  appellant,  and 
in  delineating  the  issue  in  this  case,  the  District  Court  so 
found  (R.  112): 

"4(-  *  *  J  have  already  concluded  that  defendant 
could  act  as  a  fiduciary  and  was  acting  in  a  fidu- 
ciary or  confidential  capacity  in.  assuming  control 
over  the  completion  of  the  project  and  the  long- 
term  financing.   Assuming,  arguendo,  and  I  would 
so  hold  if  I  felt  I  had  Jurisdiction,  that  defend- 
ant in  truth  and  in  fact  breached  its  duty  in 
failing  to  provide,  without  justification,  said 
long-term  financing,  is  such  breach  of  duty  'neg- 
ligent or  wrongful  act  or  omission'  within  the 
meaning  of  the  phrase  as  used  in  the  Federal  Tort 
Claims  Act?" 

At  any  rate,  even  if  appellee's  argument  had  some 

merit,  the  same  could  apply  only  to  one  claim  asserted  by 

appellant.   Thus,  he  seeks  to  recover  the  following  (see 

Appellant's  Brief,  pages  4-5): 


1.  Payments  made  by  him  for  which  he  would  have 
been  reimbursed  if  appellee  had  not  breached  its 
fiduciary  duty; 

2.  Sums  advanced  from  his  personal  funds  to  pay 
expenses  incurred  during  preparation  for  the  project; 
and 

3.  The  damage  to  and  destruction  of  the  equity 
of  Aleutian  Homes,  Inc.  in  the  Aleutian  Homes  project. 

Only  the  third  could  conceivably  fall  within  the  exception  urged 
by  appellee. 

Appellee  elected  to  base  his  action  upon  appellee's 
breach  of  fiduciary  duty.   Appellee's  specious  argument  does  not 
divert  from  this  fact,  and  from  the  fact  that  the  issue  in  this 
case  is  whether  such  breach  of  fiduciary  duty  is  within  the 
purview  of  the  Federal  Tort  Claims  Act. 

Appellee  suggests  (page  29)  that  its  tortious  conduct 
was  deliberate  in  character  and  consequently  not  covered  by  the 
Federal  Tort  Claims  Act,   In  his  opening  brief,  appellant  fully 
demonstrated  that  breach  of  fiduciary  duty  is  within  the  scope 
of  the  Act.   Appellee's  suggestion  is  not  documented,  and  no 
further  comment  is  required. 

Ill 
The  judgment  of  the  District  Court  must  be  reversed 
for  the  reason  that  breach  of  fiduciary  duty  is  within  the  scope 


of  the  Federal,  Tort  Claims  Act. 

Appellee  states  (page  30)  that  the  District  Court 
"was  clearly  correct  in  its  conclusion  that  it  lacked 


jurisdiction  over  appellant's  claim,"  basing  this  conclusion 
upon  the  specious  reasoning  heretofore  discussed.   This 
emphasizes  one  of  the  most  interesting  aspects  of  appellee's 
brief,  which  is  its  failure  to  discuss  the  real  issue  in  this 
case. 

The  District  Court  found  that  appellee  could  occupy 
the  legal  status  of  a  fiduciary  in  connection  with  the  comple- 
tion of  the  Aleutian  Homes  project,  and  that  it  was  acting  in 
a  fiduciary  capacity  with  appellant  (R,  IO8-IO9),   it  found  that 
appellee  breached  its  fiduciary  duty  to  appellant  (R,  112).   As 
noted  above  (supra,  page  12),  it  stated  that  the  question  was 
whether  such  breach  of  duty  constituted  a  negligent  or  v/rongful 
act  within  the  meaning  of  the  Federal  Tort  Claims  Act  (R.  112, 
113).   The  court  held  that  breach  of  fiduciary  duty  was  not 
within  the  purview  of  the  Act  (R,  113-11^)  and  consequently 
that  it  did  not  have  jurisdiction  of  appellant's  claims  (R,  II6). 

Appellee  urges  (page  30)  that  the  trial  court  did 
not  make  findings  on  this  subject.   Appellee  denies  the  existence 
of  a  fiduciary  duty  and  its  breach.   The  court's  opinion  (R,  79- 
117)  expressly  stands  as  its  findings  (R,  II6,  117).   Appellant 
accepts  these  findings  and  challenges  only  the  court's  con- 
clusion.  If  appellee  disputes  the  findings,  this  is  the  first 
time  it  has  made  that  fact  known.   It  did  not  move  in  the 
District  Court  to  amend  the  findings  under  the  provisions  of 
Rule  52  (b),  Federal  Rules  of  Civil  Procedure.   Again,  it  did 
not  file  a  cross-appeal  in  this  court,  and  consequently  its 
present  protestations  are  not  entitled  to  consideration. 


Harrington  v.  Empire  Const.  Co.  (CCA  4,  1948)  167  F2d^8Q^_3Ql 

"With  respect  to  the  period  after  May  23,  1943, 
the  District  Judge  In  accepting  the  master's  findings 
expressed  the  opinion  that  the  most  credible  parts  of 
the  evidence  showed  that  the  defendant  adopted  the 
recommendation  of  the  Wage  and  Hour  Division  as  of 
that  date  and  placed  all  of  Its  field  clerks  on  a  48- 
hour  rather  than  a  fluctuating  hour  basis.   Since  this 
finding  was  favorable  to  the  plaintiff  Appellant/, 
and  the  defendant  has  taken  no  appeal  therefrom,  we 
need  not  give  it  further  consideration. " 

It  indeed  ill  befits  appellee  to  criticize  the  trial  court's 

findings  at  this  point. 

It  should  be  noted  that  since  appellant's  opening 

brief  was  filed  herein,  an  additional  case  has  been  decided 

demonstrating  that  the  Federal  Tort  Claims  Act  constitutes  a 

waiver  of  governmental  immunity  from  liability  for  all  torts 

except  those  expressly  removed  from  such  waiver. 

Winston  V.  U.  S.  ( CA  2,  June  28,  I962)  31  LW  2037 

"'We  adopt  as  our  own  the  opinion  of  Judge 

Hincks,  appearing  at  _____  F.2d  (I962), 

30  LW  2434  *  *  ^  We  think  It  desirable,  by  way  of 
response  to  certain  arguments  raised  in  the  course 
of  our  reconsideration  of  this  matter,  to  analyze 
briefly  several  of  the  considerations  which  we 
believe  lend  additional  support  to  the  conclusion 
which  we  have  reached,  -x-  •>(•  ^ 

"'The  Act  lists  thirteen  kinds  of  claims  as 
to  which  immunity  is  not  waived.   None  of  these 
exceptions  remotely  relates  to  claims  by  persons 
who  have  suffered  Injury  while  being  held  in  a 
federal  prison  (28  U,  S.  C.  2680  (I958)).*  *   * 

"'The  care  with  which  Congress  detailed  the 
express  exclusion  from  the  coverage  of  the  Act  of 
those  situations  in  which  the  right  of  recovery  was 
considered  undesirable  •'<■  *  -^  leaves  no  room  for  the 
exception  of  additional  situations  which  would  other- 
wise be  covered  by  the  statute.-^  -x-  ^f" 

This  case  confirms  the  position  taken  by  appellant  in  his  opening 

brief  (pages  31-39).   The  tort  involved  in  the  case  at  bar  is  not 


one  of  the  torts  excluded  from  the  operation  of  the  Federal 
Tort  Claims  Act;  consequently,  it  is  within  the  purview  of 
the  Act, 

The  District  Court's  conclusion  that  it  lacks 
Jurisdiction  of  this  action  under  the  provisions  of  the 
Federal  Tort  Claims  Act  cannot  be  defended  on  the  purported 
grounds  urged  by  appellee.   The  issue  is  whether  breach  of 
fiduciary  duty  is  cognizable  under  the  Federal  Tort  Claims 
Act,   In  his  opening  brief,  appellant  demonstrated  that  this 
tort  is  within  the  purview  of  the  Act,   Appellee  has  not 
even  attempted  to  refute  this  fact.   Unquestionably,  the 
judgment  of  the  District  Court  should  be  reversed. 


CONCLUSION 

Appellant  accepts  the  findings  of  the  District 
Court  that  under  the  facts  presented  by  this  case,  appellee 
was  acting  in  a  fiduciary  capacity  with  him,  and  that  appellee 
breached  the  fiduciary  duty  it  owed  to  him.   Appellant 
respectfully  urges,  however,  that  the  District  Court  was  in 
error  when  it  held  that  breach  of  fiduciary  duty  is  not  within 
the  scope  of  the  Federal  Tort  Claim.s  Act, 

For  the  reasons  set  forth  hereinabove  and  in 
appellant's  opening  brief,  the  judgment  of  dismissal  of  the 
District  Court  should  be  reversed. 

Respectfully  submitted, 

KING,  MILLER,  ANDERSON,  NASH  &  YERKE 
NORMAN  J.  WIENER 
JEAN  P.  LOWMAN 

1200  American  Bank  Building 
-  Portland  5^  Oregon 

Attorneys  for  Appellant 
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Tlie  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  9403 

RAY  B.  WOODBURY, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
COMPLAINT 

For  a  first  cause  of  action  plaintiff  alleges:    ■ 

I. 

Plaintiff  is  now  and  at  all  times  herein  mentioned 
was  a  citizen  and  resident  of  the  state  of  Oregon. 
Aleutian  Homes,  Inc.,  is  now  and  at  all  times  herein 
mentioned  was  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Oregon.  Plain- 
tiff is  the  owner  of  799  shares  of  common  stock  of 
said  Aleutian  Homes,  Inc.,  out  a  total  of  800  shares 
authorized,  issued  and  outstanding. 

II. 

The  Housing  and  Home  Finance  Administration, 
hereinafter  referred  to  as  HHFA,  is  an  agency  of 
the  United  States  of  America.  The  Housing  and 
Home  Finance  Administrator,  hereinafter  referred 
to  as  Administrator,  is  the  head  of  said  agency  and 
is  responsible  for  the  general  supervision  and  co- 
ordination of  the  functions  of  the  constituent  agen- 
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cies  of  the  HHFA.  During  the  year  1952,  and  until 
sometime  in  the  year  1953,  Raymond  M.  Foley  was 
the  duly  appointed  and  acting  Administrator.  Al- 
bert M.  Cole  succeeded  said  Raymond  M.  Foley  as 
Administrator  and  now  is  and  at  all  times  since 
has  been  the  duly  appointed  and  acting  Adminis- 
trator. 

III. 
The  Federal  Housing  Administration,  hereinafter 
referred  to  as  FHA,  is  an  agency  of  the  United 
States  of  America.  The  Federal  Housing  Commis- 
sioner, hereinafter  referred  to  as  Commissioner, 
exercises  all  the  powers  of  the  FHA.  FHA  is  a 
constituent  agency  of  HHFA. 

IV. 

The  Federal  National  Mortgage  Association, 
hereinafter  referred  to  as  FNMA,  is  a  body  cor- 
porate created  by  the  Congress  of  the  United  States 
and  is  a  constituent  agency  of  HHFA. 

V. 

This  action  is  brought  pursuant  to  the  provisions 
of  Title  28,  U.S.C.A.,  Sections  1346(b)  and  2671 
through  2680.  The  matter  in  controversy,  exclusive 
of  costs,  exceeds  the  sum  of  $3,000. 

VI. 
In   1951   and   1952,   the    Secretary   of   Navy  ex- 
pressed interest  in  securing,  as  an  aid  to  national 
defense,  the  construction  of  a  housing  project  for 
naval  personnel  in  the  Kodiak,  Alaska,  area  to  re- 
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lieve  an  acute  shortage  of  housing  facilities  then 
existing. 

VII. 
In  1952  the  Secretary  of  Navy  requested  the  con- 
struction of  such  housing  project  be  undertaken 
and  requested  that  the  FHA  extend  appropriate 
mortgage  insurance  commitments  to  cover  said 
project  in  the  total  amount  of  $4,700,000. 

VIII. 

Subsequent  to  said  request  and  on  or  about  Feb- 
ruary 29,  1952,  plaintiff  caused  Aleutian  Homes, 
Inc.,  to  be  incorporated  under  the  laws  of  Oregon. 
Said  Aleutian  Homes,  Inc.,  was  incorporated  for 
the  purpose  of  owning,  constructing  and  operating 
said  housing  project  in  Kodiak,  Alaska.  In  order 
to  induce  Aleutian  Homes,  Inc.,  to  construct  said 
housing  project,  FHA,  acting  on  the  request  of  the 
Secretary  of  Navy,  issued  firm  commitments  for 
mortgage  insurance  covering  the  houses  in  said 
project. 

IX. 

Further  in  oi'der  to  induce  Aleutian  Homes,  Inc., 
to  construct  said  project,  FNMA  issued  commit- 
ments to  purchase  the  FHA  insured  mortgages  in 
the  total  amount  of  $4,700,000. 

X. 

In  order  to  induce  Aleutian  Homes,  Inc.,  to  con- 
struct said  project  so  that  housing  facilities  would 
be  available  to  naval  ]X'tsoiiii('1  in  the  area,  of 
Kodiak,  Alaska,   and  in   order  to   further  the   de- 
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clarod  jjolicy  of  Congress  to  assure  the  maintenance 
of  industrial  capacity  for  the  j)roduction  of  pre- 
fabricated houses  and  house  components  so  that 
such  capacity  might  be  a^^ailaWe  for  the  purpose 
of  national  defense,  the  HHFA  agreed  to  loan 
Aleutian  Homes,  Inc.,  the  sum  of  $4,230,000,  which 
constituted  90  per  cent  of  the  amount  of  said  FHA 
and  FNjMA  commitments.  Said  loan  from  HHFA 
was  intended  as  interim  financing  for  said  project, 
which  loan  was  to  be  repaid  out  of  the  proceeds  of 
the  mortgage  financing  pursuant  to  the  FHA  and 
FNMA  commitments  hereinabove  set  forth.  An 
actual  total  of  $4,192,717.10  was  advanced  by 
HHFA  for  the  construction  of  said  project. 

XI. 

On  or  about  April  27,  1953,  said  loan  authoriza- 
tion, together  with  all  other  required  contracts  and 
documents,  was  executed  by  Aleutian  Homes,  Inc. 

XII. 

Pursuant  to  the  aforementioned  commitments 
and  loan  authorization,  construction  of  said  housing 
project  commenced  in  1953. 

XIII. 

By  reason  of  certain  difficulties  unforeseen  by 
plaintiff  and  Aleutian  Homes,  Inc.,  but  anticipated 
and  known  to  HHFA,  its  agents  and  employees, 
construction  of  said  project  fell  behind  schedule 
and  by  the  end  of  1953  only  a  portion  of  the  con- 
struction of  said  project  was  completed. 
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XIV. 

Because  lien  claimants  and  other  creditors 
threatened  to  prevent  the  completion  of  said  hous- 
ing project  urgently  needed  by  naval  personnel  and 
because  HHFA,  FHA  and  FNMA  desired  to  com- 
plete said  jjroject  in  the  interest  of  national  de- 
fense, on  or  about  February  26,  1954,  HHFA  for- 
mulated and  entered  into  a  completion  agreement 
with  plaintiff,  Aleutian  Homes,  Inc.,  creditors  and 
other  interested  pai*ties  in  which  HHFA  under- 
took to  pay  all  creditors  then  existing,  to  take  what- 
ever steps  were  necessary  to  complete  the  construc- 
tion of  said  project,  and  to  operate  said  project 
until  permanent  financing  arrangements  were  com- 
pleted. 

XV. 

Pursuant  to  said  comj)letion  agreement,  HHFA 
assumed  complete  and  exclusive  control  over  the 
construction  of  said  project,  including  complete  and 
exclusive  control  over  the  conduct  of  Aleutian 
Homes,  Inc.,  and  all  other  aspects  and  phases  of 
the  construction  and  operation  of  said  project.  In 
carrying  out  said  completion  agreement  HHFA 
selected  a  project  manager,  to  be  located  in  Port- 
land, Oregon,  who  was  subject  to  the  complete  and 
exclusive  authority  and  direction  of  HHFA.  All 
disbursements  of  funds  and  receipts  of  moneys  Avere 
directed  and  controlled  exclusively  by  HHFA.  Said 
complete  and  exclusive  control  over  the  construc- 
tion and  operation  of  said  project  by  HHFA  was 
exercised  continuously  from  February  26,  1954, 
until   on   or  about  June   14,   1957,   at   which   time 
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HHFA  secured  an  order  from  the  United  States 
District  Court  for  the  District  of  Alaska  appoint- 
ing a  receiver  to  take  full  control  of  said  project. 

XVI. 

On  or  about  October  26,  1954,  actual  construc- 
tion of  said  project  was  completed.  From  July  1, 
1954,  until  .Tune  14,  1957,  HHFA  collected  and  re- 
served to  its  own  use,  rents  from  said  housing  proj- 
ect in  the  sum  of  $1,114,800.20. 

XVII. 

In  entering  into  said  completion  agreement  and 
in  reliance  thereon  plaintiff  was  induced  to  ad- 
vance and  did  advance  during  the  year  1954,  to  the 
aforementioned  project  manager  the  sum  of  $75,000 
to  be  used  as  overhead  to  complete  said  project, 
which  said  sum  upon  the  completion  of  the  project 
was  to  be  repaid  to  plaintiff  out  of  the  mortgage 
funds  to  be  advanced  by  FNMA. 

XVIII. 

In  entering  into  said  completion  agreement  and 
in  assuming  complete  and  exclusive  control  over  the 
construction  and  operation  of  said  project  in  the 
interest  of  national  defense,  HHFA  entered  into 
and  occupied  a  fiduciary  relation  with  respect  to 
])laintiff,  Aleutian  Homes,  Inc.,  creditors  and  other 
interested  parties  to  said  completion  agreement. 

XIX. 

In  approximately  May,  1955,  HHFA,  in  exercis- 
ing said  complete  and  exclusive  control   over  the 
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construction  and  oj)eration  of  said  project,  in  im- 
dertaking  the  j)ayment  of  creditors  and  in  the 
carrying  out  of  said  completion  agreement,  x>ermitted 
the  then  existing  commitments  of  FHA  and  FNMA, 
with  respect  to  permanent  long-range  financing  of 
said  project,  to  terminate  and  lapse  in  order  to 
effectuate  alternative  long-range  financing  of  said 
project. 


In  breach  of  its  fiduciary  obligation  to  secure 
permanent  long-range  financing  for  said  project,  in 
lieu  of  financing  in  accordance  with  the  commit- 
ments of  its  constituent  agencies,  FHA  and  FNMA, 
the  HHFA,  its  agents  and  employees,  carelessly 
and  negligently  failed  and  neglected  or  deliberately 
and  willfully  refused  to  secure  such  financing,  and 
in  breach  of  said  fiduciary  duties  and  obligations 
on  or  about  May  28,  1957,  did  seize  the  bank  ac- 
count of  Aleutian  Homes,  Inc.,  compelling  the  pay- 
ment from  it  of  $122,300,  and  on  or  about  June  11, 
1957,  in  the  United  States  District  Court  for  the 
District  of  Alaska,  Third  Judicial  Diyision,  An- 
chorage, commenced  foreclosure  proceedings  in  the 
name  of  the  United  States  of  America  against 
Aleutian  Homes,  Inc.,  a  corporation ;  Pacific  Alaska 
Contractors,  Inc.,  a  corporation;  Alex  B.  Carlton, 
doing  business  as  Carlton  Lumber  Com]iany,  City 
of  Kodiak,  a  municipal  corporation  of  the  Territory 
of  Alaska ;  James  C.  Dougherty,  Trustee  under  the 
Will  of  Hugh  Dougherty;  Lee  Bettinger,  Jack 
Hinckel ;  M.  Justin  Herman  and  David  Oliver,  as 
Trustees;  Lindley  R.  Durkee  and  Melvin  Frazier, 
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as  Trustees;  and  ''Also  all  other  persons  or  parties 
unknown  claiming  any  right,  title,  estate,  lien  or 
interest  in  the  real  estate  described  in  the  complaint 
herein,"  defendants,  Civil  No.  A-13,484,  to  collect 
the  balance  of  moneys  due  on  the  interim  loan  used 
for  the  construction  of  said  project  and  to  foreclose 
the  interest  of  plaintiff,  Aleutian  Homes,  Inc.,  the 
unpaid  creditors  and  other  parties  interested  in  said 
project  and  in  the  assets  thereof. 

XXI. 

By  reason  of  the  negli^^ent  and  wrongful  acts  and 
omissions  of  the  employees  of  the  Grovernment  of 
the  United  States  of  America  as  hereinabove  set 
forth,  plaintiff  has  suffered  damages  in  the  amount 
of  $75,000. 

For  a  second  cause  of  action  plaintiff  alleges: 

I. 

Incorporates  herein  paragraphs  I  through  XVI 
of  the  first  cause  of  ction. 

II. 

To  be  paid  out  of  the  funds  to  be  advanced  by 
FNMA  for  the  purchase  of  permanent  mortgages 
were  claims  of  The  Bank  of  California,  N.A.,  for 
$150,000,  together  with  interest  thereon  from  Sep- 
tember 21,  1953.  By  reason  of  the  failure  of  HHFA 
to  pay  said  claim  and  by  reason  of  his  liability  as 
an  accommodation  indorser  to  the  note  which  rep- 
resented said  claim  of  The  Bank  of  California, 
N.A.,    plaintiff   has   paid   interest   thereon    in    the 
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amount  of  $14,594.80  and  has  paid  principal  in  the 
amount  of  $150,000,  no  part  of  which  has  been  i^e- 
paid  to  plaintiff  from  any  source.  Said  payments 
of  interest  and  principal  were  made  by  plaintiff 
upon  the  following  dates  in  the  following  amounts: 

Date  of  Payment  Amount  Paid  Credited  to 

Feb.   18,  1954  $  1,083.33  Interest 

June     2,  1954  1,875.00  Interest 

Aug.  20,  1954  1,875.00  Interest 

Dee.     6,   19.54   1,895.83  Interest 

May  18.   1955  3,750.00  Interest 

May  18,   1955   41,455.00  Principal 

May   18.   1955   14,526.43  Principal 

Jime  13,  1955  2,352.75  Principal 

July  11,   1955  2,352.75  Principal 

Aug.  12,  1955  890.56  ,  Interest 

Sept.  13,  1955  285.31  Interest 

Sept.  13,  1955  2,063.69  Principal 

Sept.  28,  1955  658.25  Principal 

Oct.   10,   1955   653.27  Interest 

Oct.    10,    1955   25,591.13  Principal 

June  11,  1956  787.92  Interest 

July     6,  1956  1,499.58  Interest 

July     6,   1956   61,000.00  Principal 

III. 

Incorporates   herein   paragraphs   XVII   through 
XX  of  the  first  cause  of  action. 


lY. 

By  reason  of  the  negligent  and  wrongful  acts 
and  omissions  of  the  employees  of  the  Government 
of  the  United  States  of  America  as  herein  above 
set  forth,  plaintiff  has  suffered  damages  in  the 
amount  of  $164,594.80. 
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For  a  third  cause  of  action  plaintiff  alleges: 

I. 

Incorporates  herein  paragraphs  I  through  XVI 
of  the  first  cause  of  action. 

II. 

To  be  paid  out  of  the  funds  advanced  by  FNMA 
for  the  purchase  of  permanent  mortgages  was  a 
claim  by  the  General  Casualty  Company  of  America 
for  $28,750.85,  together  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from  June  9,  1953, 
until  paid.  By  reason  of  the  failure  of  HHFA  to 
pay  said  claim  and  by  reason  of  the  personal  guar- 
anty on  the  part  of  plaintiff  given  as  an  accom- 
modation, judgment  for  the  amount  of  said  claim, 
together  with  interest,  expenditures,  attorneys' 
fees  and  costs  was  entered  against  plaintiff  in  the 
United  States  District  Court  for  the  District  of 
Oregon  on  June  24,  1956.  On  September  18,  1956, 
said  judgment  was  paid  and  satisfied  by  the  pay- 
ment by  plaintiff  of  the  sum  of  $33,542.09.  In  the 
defense  of  said  action  plaintiff  incurred  legal  fees 
and  other  necessary  expenses  in  the  sum  of  $2,412,93. 

III. 

Incorporates  herein  paragraphs  XVII  through 
XX  of  the  first  cause  of  action. 

IV. 

By  reason  of  the  negligent  and  wrongful  acts 
and  omissions  of  the  employees  of  the  Government 
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of  the  United  States  of  America  as  liereiiiabove 
set  forth,  plaintiff  has  suffered  damages  in  the 
amount  of  $35,955.02. 

For  a  fourth  cause  of  action  plaintiff  alleges: 

I. 

Incorporates  herein  paragraphs  I  through  XVI 
of  the  first  cause  of  action. 

II. 

Commencing  in  1951  ajid  until  the  execution  of 
the  loan  authorization  and  other  documents  on 
April  27,  1953,  plaintiff  had  advanced  out  of  his 
own  personal  funds  necessary  expenses  incurred  in 
the  preparation  for  said  project  the  sum  of  $150,- 
000.  In  order  to  place  the  priority  of  said  claims  of 
plaintiff  behind  the  claims  of  other  creditors  and 
to  delay  repayment  of  said  moneys,  1,500  shares  of 
preferred  stock  of  Aleutian  Homes,  Inc.,  at  $100 
per  share  par  value,  were  authorized  for  issuance 
to  plaintitf  to  be  fully  paid  for  by  the  cancellation 
of  the  claims  represented  by  said  cash  advances. 
Said  shares  were  to  be  redeemed  by  Aleutian 
Homes,  Inc.,  at  the  completion  of  the  project  out 
of  the  funds  to  be  advanced  by  FNMA  for  the  pur- 
chase of  i^ennanent  mortgages. 

III. 

Incorporates  herein  paragi-aphs  XVII  through 
XX  of  the  first  cause  of  action. 
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IV. 

By  reason  of  the  negligent  and  wrongful  acts  and 
omissions  of  the  employees  of  the  Government  of 
the  United  States  of  America  as  hereinabove  set 
forth,  plaintiff  has  suffered  damages  in  the  amount 
of  $150,000. 

For  a  fifth  cause  of  action  plaintiff  alleges : 

I. 

Incorporates  herein  paragraphs  I  through  XVI 
of  the  first  cause  of  action. 

II. 

Subsequent  to  the  completion  agreement  and  dur- 
ing the  years  1954,  1955  and  1956,  plaintiff  advanced 
and  paid  on  behalf  of  Aleutian  Homes,  Inc.,  to  sat- 
isfy various  claims  and  charges  in  addition  to  those 
set  forth  in  the  first,  second,  third  and  fourth  causes 
of  action  herein,  the  net  sum  of  $9,297.04.  Said  dis- 
bursements and  advances  were  made  by  plaintiff 
with  the  full  knowledge  of  the  HHFA  and  with  the 
understanding  and  intention  that  plaintiff  would  be 
reimbursed  for  said  disbursements  and  advances 
out  of  the  funds  to  be  advanced  by  FNMA  for  the 
purchase  of  permanent  mortgages, 

III. 

Incorporates  herein  paragraphs  XVII  through 
XX  of  the  first  cause  of  action. 

IV. 

By  reason  of  the  negligent  and  wrongful  acts  and 
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omissions  of  the  employees  of  the  Government  of 
the  United  States  of  America  as  hereinabove  set 
forth,  phiintiff  has  suffered  damages  in  the  amount 
-of  $9,297.04. 

For  a  sixth  cause  of  action  plaintiff  alleges : 

I. 

Incorj)orates  herein  paragraphs  I  through  XVI 
of  the  first  cause  of  action. 

II. 

The  present  fair  market  value  of  said  housing 
project  exceeds  $5,800,000.  The  claims  to  be  paid 
under  the  completion  agreement,  which  were  to  be 
paid  out  of  the  funds  made  available  from  perma- 
nent long-range  financing,  including  the  redemption 
of  the  1,500  shares  of  preferred  stock  held  by  plain- 
tiff in  the  amount  of  $150,000,  are  in  the  total  sum 
of  $5,370,805.97.  The  equity  in  said  project  held  by 
Aleutian  Homes,  Inc.,  which  equity  is  in  the  process 
of  being  foreclosed  by  the  HHFA  in  the  action  now 
pending  in  the  United  States  District  Coui't  for  the 
District  of  Alaska,  as  hereinabove  set  forth,  exceeds 
the  sum  of  $429,194.03.  By  reason  of  the  negligent 
and  wrongful  acts  and  omissions  of  the  employees 
of  the  government,  as  hereinabove  set  forth,  the 
equity  held  in  said  project  by  Aleutian  Homes,  Inc., 
has  been  damaged  and  destroyed,  so  that  said  (equity 
is  of  no  present  value.  Plaintiff  now  owns  799  shares 
of  common  stock  of  said  Aleutian  Homes,  Inc.,  out 
of  a  total  of  800  such  shares  authorized,  issued  and 
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outstanding.  The  damage  to  and  destruction  of  said 
equity  of  Aleutian  Homes,  Inc.,  has  injured  plain- 
tiff to  the  extent  of  799/800  of  the  vahie  of  said 
equity. 

III. 
Incorporates  herein   paragraphs   XVII   through 
XX  of  the  first  cause  of  action. 

IV. 

By  reason  of  the  negligent  and  wrongful  acts  and 
omissions  of  the  employees  of  the  Government  of 
the  United  States  of  America  hereinabove  set  forth, 
plaintiff  has   suffered   damages  in   the   amount   of 

$428,127. 

Wherefore,  plaintiff  demands  judgment  against 
defendant  as  follows: 

1.  With  respect  to  the  first  cause  of  action,  the 
sum  of  $75,000. 

2.  With  respect  to  the  second  cause  of  action, 
the  sum  of  $164,594.80. 

3.  With  respect  to  the  third  cause  of  action,  the 
sum  of  $35,955.02. 

4.  With  respect  to  the  fourth  cause  of  action, 
tlie  sum  of  $150,000. 

5.  With  respect  to  the  fifth  cause  of  action,  tlie 
sum  of  $9,297.04. 

().     With  resj)ect  to  the  sixtli  cause  of  action,  the 

sum  of  $428,127. 
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7.     For  his  costs  incurred  herein. 

KING,    MILLER,   ANDERSON, 
NASH  &  YERKE, 

/s/  NORMAN  J.  WIENER, 

/s/  PAUL  R.  MEYER, 

Attorneys  for  Plaintiff. 

[Endorsed]  :      Filed  September  30,  1957. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  AND  IN  THE 
ALTERNATIVE  FOR  SUMMARY  JUDGMENT 

Comes  now  the  LTnited  States  of  America,  defend- 
ant herein,  appearing  by  C.  E.  Luckey,  United 
States  Attorney  for  the  District  of  Oregon,  and  re- 
s]iectfully  moves  the  Court  that  the  above-entitled 
cause  be  dismissed  on  the  following  grounds : 

1.  The  Complaint  does  not  state  facts  to  consti- 
tute a  claim  upon  which  relief  can  be  granted. 

2.  The  Complaint  shows  on  its  face  that  the  al- 
leged tortious  act  occurred  in  *' approximately  May, 
1955"  and  the  records  of  this  Court  show  that  the 
action  w^as  not  filed  until  September  30,  1957,  and 
thus  the  action  has  been  tolled  by  Title  28,  United 
States  Code,  Section  2401. 

3.  The  acts  complained  of  as  allegedly  tortious 
are  not  within  the  provisions  of  the  Federal  Tort 
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Claims  Act  because  they  allegedly  arose  under  cir- 
cumstances showing  the  exercise  of  a  discretionary 
function  incognizable  under  the  Federal  Tort  Claims 
Act  by  reason  of  Title  28,  United  States  Code,  Sec- 
tion 2680(a). 

4.  That  the  acts  complained  of  may  not  subject 
the  defendant  to  damages  as  an  interference  with 
contract  relations  by  reason  of  Title  28,  United 
States  Code,  Section  2680(h). 

5.  Particularly  referring  to  plaintilf's  sixth 
cause  of  action,  defendant  moves  to  dismiss  the  said 
cause  of  action  because  the  plaintiff  has  alleged  no 
facts  giving  him  standing  to  sue. 

6.  Particularly  referring  to  plaintiff's  sixth 
cause  of  action,  defendant  moves  to  dismiss  the  said 
cause  of  action  because  the  plaintiff  has  failed  to 
join  Aleutian  Homes,  Inc.,  an  indispensable  party  to 
said  cause  of  action. 

In  the  alternative  the  defendant  respectfully 
moves  the  Court  that  summary  judgment  be  entered 
in  favor  of  the  defendant  pursuant  to  Rule  56,  Fed- 
eral Rules  of  Civil  Procedure,  because  the  United 
States  of  America  was  not  a  party  to  the  completion 
agreement  complained  of  in  the  complaint,  a  copy 
of  which  is  hereto  attached  as  Exhibit  A,  and  the 
parties  to  the  agreement  waived  any  rights  against 
the  Housing  and  Home  Finance  Agency  arising 
from  actions  taken  by  and  under  the  agreement. 
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Respectfully  submitted, 

/s/  C.  E.  LUCKEY, 
United  States  Attorney  for  the  District  of  Oregon, 
of  Attorneys  for  Defendant. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :      Filed  February  14,  1958. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  DISMISS 

This  matter  coming  on  for  hearing  on  April  28, 
1958,  upon  defendant's  motion  to  dismiss  and  in  the 
alternative  for  summary  judgment,  and  the  court 
having  heard  argument  thereon,  and  briefs  having 
been  submitted  thereon  by  both  parties  hereto,  and 
the  defendant  at  said  hearing  having  withdrawn  its 
alternative  motion  for  summary  judgment,  and  the 
court  being  fully  advised  in  the  premises,  now, 
therefore,  it  is  hereby 

Ordered  that  defendant's  motion  to  dismiss  be 
and  the  same  hereby  is  denied  with  leave  to  defend- 
ant to  renew  said  motion  at  the  time  of  pretrial. 

Dated  this  28th  day  of  April,  1958. 

/s/  GUS  J.  SOLOMON, 
Judge. 

[Endorsed] :  Filed  April  28,  1958. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

United  States  of  America,  Defendant,  answering 
the  complaint  herein,  respectfully  shows  this  court 
as  follows: 

First  Cause  of  Action 

I-IV. 

Defendant  admits  the  allegations  of  Paragraphs 
I,  II,  III,  and  IV. 

V. 

Answering  Paragraph  V,  defendant  admits  that 
this  action  purports  to  be  brought  under  Title  28, 
USCA,  Sees.  1346(b)  and  2671  through  2680,  but 
denies  that  such  provisions  confer  jurisdiction  upon 
this  Court  as  the  cause  of  action  alleged  herein  is 
not  cognizable  under  those  sections  of  the  law.  The 
Government  admits  that  the  matter  in  controversy, 
exclusive  of  costs,  exceeds  the  sum  of  $3,000,00. 

VI. 

Answering  Paragraph  VI,  defendant  is  unin- 
formed as  to  whether  in  1951  and  1952  the  Secretary 
of  the  Navy  ''expressed  interest"  in  securing  the 
construction  of  a  Housing  Project  at  Kodiak, 
Alaska,  and  therefore  denies  said  allegation. 

VII. 

Defendant  denies  each  and  all  of  the  allegations 
in  Paragraph  VII. 
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VIII. 

Defendant  admits  the  first  two  sentences  of  Para- 
graph VIII.  Defendant  admits  that  FIIA  in  accord- 
ance with  Section  203  of  the  National  Housing  Act, 
as  amended,  issued  commitments  to  Brice  Mortgage 
Company,  an  approved  FHA  inortgag(^e,  to  insure 
mortgages  on  the  344  dwellings  to  be  built  in  the 
housing  project,  provided  snch  mortgages  were  in 
conformity  with  the  law  and  with  the  rules,  regula- 
tions and  requirements  of  FHA.  Defendant  denies 
that  FHA  in  issuing  said  connnitments  acted  u])on 
the  request  of  the  Secretary  of  the  Navy  and  denies 
that  in  issuing  said  commitments  FHA  did  so  in 
order  to  induce  Aleutian  Homes,  Inc.,  to  constT'uct 
said  housing  project. 

IX. 

Defendant  admits  that  Federal  National  Mort- 
gage Association  ("FNMA")  issued  commitments 
to  Brice  Mortgage  Company  to  jiui-chase  at  ])ar 
such  FHA  insured  mortgages  as  might  be  executed 
on  the  dwellings  in  the  housing  project,  provided 
that  such  insured  mortgages  were  in  conformity 
with  the  requirements  of  FNM7\.  Dc^fendant  denies 
that  FNMA  in  issuing  said  commitments  did  so  in 
order  to  induce  Aleutian  Homes,  Inc.,  to  construct 
said  project. 

X. 

Defendant  admits  that  HHFA  agreed  to  lend  to 
Aleutian  Homes,  Inc.,  the  sum  of  $4,230,000  in  ac- 
cordance with  the  provisions  of  the  Loan  Author- 
ization dated  Januray  15,  1953,  as  amended,  a  copy 
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of  which  is  annexed  hereto  as  Exhibit  1.  Defendant 
admits  that  said  loan  was  intended  as  interim  fi- 
nancing for  said  project  and  alleges  that  it  was  a 
condition  to  the  granting  of  said  loan  and  to  the 
disbursement  thereof  that  Aleutian  Homes,  Inc., 
should  provide  permanent  financing.  In  accordance 
with  such  requirement  Ah^utian  Homes,  Inc.,  en- 
tered into  a  certain  take-out  agreement  dated  June 
2,  1953,  as  amended,  a  copy  of  which  and  copies  of 
the  amendments  to  which  are  annexed  hereto  as 
Exhibits  2,  3,  and  4.  Defendant  admits  that  HHFA 
advanced  $4,192,717.10  for  the  construction  of  the 
project.  Except  as  so  admitted,  the  allegations  of 
paragraph  X  are  denied. 

XI. 

Answering  Paragraph  XI,  defendant  denies  that 
Aleutian  Homes,  Inc.,  on  or  about  April  27,  1953, 
executed  a  Loan  Authorization.  Defendant  admits 
that  on  or  about  April  27,  1953,  the  said  Aleutian 
Homes,  Inc.,  executed  various  instruments,  con- 
tracts and  other  documents,  among  others  being  the 
following: 

(a)  Note  dated  April  27,  1953,  in  the  principal 
amount  of  $4,230,900.00  with  interest  at  5%  per 
annum,  payable  to  defendant  and  due  December  31, 
1953,  the  maturity  of  which  was  extended  to  become 
due  October  31,  1955. 

(b)  Deed  of  Trust  conveying  and  mortgaging 
the  Housing  Project,  real  estate  and  appurtenances 
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to  Trustees  as  security  for  the  payment  of  the  afore- 
said note. 

(c)  Building  Loan  Agreement  dated  April  27, 
1953,  executed  by  Aleutian  Homes,  Inc.,  pursuant 
to  which  the  said  Aleutian  Homes,  Inc.,  agreed  to 
construct  said  Housing  Project  with  the  ]:)roceeds 
of  the  aforesaid  loan,  such  construction  to  be  com- 
pleted by  October  31,  1953,  the  date  of  completion 
being  later  extended  to  September  24,  1954, 

(d)  Take-out  Agreement  dated  June  2,  1953,  as 
amended,  executed  by  Briee  Mortgage  Company 
and  Aleutian  Homes,  Inc.,  and  plaintiff  (herein- 
after called  '^Woodbury"),  in  accordance  with 
which  Brice  Mortgage  Company,  at  the  instance  of 
Aleutian  Homes,  Inc.,  and  Woodbury,  agreed,  in 
conformity  with  the  requirements  of  the  Loan  Au- 
thorization, to  furnish  permanent  financing  for  the 
Housing  Project. 

XIL 

Answering  Paragraph  XII,  defendant  admits 
that  construction  of  said  Housing  Project  com- 
menced in  1953. 

XIII. 

Answering  Paragi'aph  XIII,  defendant  admits 
that  the  constmction  of  such  Project  did  fall  behind 
schedule,  and  that  by  the  end  of  1953  only  a  portion 
of  the  construction  of  said  Project  was  completed. 
Defendant  denies,  that  such  failure  in  maintaining 
the  schedule  of  construction  was  due  to  difficulties 
unforeseen  by  Woodbuiy  and  Aleutian  Homes,  Inc., 
but  anticipated  and  known  to  defendant,  and  alleges 
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that  certain  of  the  difficulties,  including  the  submis- 
sion to  defendant  of  false  and  misleading-  applica- 
tions for  payment,  were  known  to  plaintiff  and 
concealed  from  defendant.  Defendant  admits  that 
work  on  said  Housing  Project  came  to  a  halt  in 
November  1953,  with  the  Project  in  an  incomplete 
state  of  construction,  and  mechanics'  liens  and  other 
claims  were  filed  or  asserted  by  various  creditors, 
alleging  that  moneys  due  them  for  work,  materials 
and  services  supplied  or  furnished  by  them  re- 
mained due  and  unpaid. 

XIV. 

Defendant  denies  (except  as  otherwise  stated 
herein)  each  and  all  of  the  allegations  in  Para- 
graph XIV  and  alleges  that  Woodbury  and  Aleu- 
tian Homes,  Inc.,  following  the  abandonment  of 
construction,  desired  to  salvage  whatever  equity 
said  Aleutian  Homes,  Inc.,  possessed  in  the  said 
Housing  Project,  and  to  pay  off  the  claims  relating 
thereto.  In  the  interest  of  doing  so,  said  Aleutian 
Homes,  Inc.,  and  Woodbury  and  other  persons  for- 
mulated among  themselves  and  presented  to  the 
Administrator  of  HHFA  an  Agreement  contemplat- 
ing the  completion  of  the  Housing  Project,  the 
disbursement  of  the  balance  of  the  proceeds  of  the 
government  loan,  and  the  payment,  to  the  extent 
feasible,  of  claims  and  debts  relating  to  said  Hous- 
ing Project,  which  said  Agreement  Aleutian  Homes, 
Inc.,  and  Woodbury  urged  the  Administrator  to 
sign  aiul  accept.  The  Administrator  declined  to  sign 
any  such  Agreement  but  agreed  to  offer  no  objection 
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thereto,  and,  accordingly,  Aleutian  Homes,  Inc., 
Woodbury  and  others  entered  into  and  executed  a 
certain  Completion  Agreement  dated  April  24,  1954, 
a  ti'ue  and  correct  copy  of  which  is  attached  hereto 
and  made  a  part  hereof  as  Exhibit  5.  As  appears 
from  said  Completion  Agreement,  neither  the  Ad- 
ministrator nor  the  defendant  undertook  any  obli- 
gation whatsoever  to  complete  the  said  Project  or 
to  obtain  permanent  financing  or  to  operate  said 
Project  until  permanent  financing  arrangements 
were  completed.  The  obligation  to  furnish  perma- 
nent financing  remained  incumbent  upon  Aleutian 
Homes,  Inc. 

XV. 
Defendant  admits  that  by  reason  of  the  default  in 
payment  of  the  obligation  of  Aleutian  Homes,  Inc., 
evidenced  by  its  Note,  it  instituted  proceedings  for 
the  foreclosure  of  the  mortgage  security  and  the  col- 
lection of  the  debt  in  a  certain  proceeding  filed  in 
the  United  States  District  Court  for  the  District  of 
Alaska,  sitting  at  Anchorage,  in  a  cause  entitled 
United  States  of  America  v.  Aleutian  Homes,  Inc., 
et  ah,  wherein  the  Court  appointed  a  Receiver  to 
take  possession  and  custody  of  the  mortgaged  Hous- 
ing Project  and  the  collateral  security  for  the  in- 
debtedness of  said  Aleutian  Homes,  Inc.,  to  the 
United  States.  Except  as  so  admitted,  defendant 
denies  the  allegations  of  Paragraph  XV.  Defendant 
alleges  that  the  complete  control,  direction  and  man- 
agement relating  to  the  completion  and  operation 
of  the  Housing  Project  was  vested  in  a  certain 
Project  Manager  appointed,  named  and  designated 
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by  said  Aleutian  Homes,  Inc.,  as  its  Agent,  in  a 
certain  Agreement  (herein  called  "Project  Man- 
agement Agreement")  dated  April  24,  1954,  exe- 
cuted by  said  Aleutian  Homes,  Inc.,  and  approved 
in  writing  by  Woodbury,  a  copy  of  which  is  annexed 
hereto  as  Exhibit  6. 

XVI. 

Answering  Paragraph  XVI,  defendant  admits 
that  the  actual  construction  of  said  Project  was 
completed  during  the  latter  part  of  1954.  Defend- 
ant denies  that  HHFA  collected  and  reserved  to  its 
own  use  rental  from  said  Housing  Project  in  the 
sum  of  $1,114,800.20.  Defendant  alleges  that  all  such 
rentals  and  revenues  were  collected  by  Aleutian 
Homes,  Inc.,  and  placed  to  its  credit  and  account  in 
the  United  States  National  Bank,  Portland,  Oregon, 
in  Special  Account  No.  3,  under  Depository  Agree- 
ment dated  May  6,  1954,  permitting  the  disburse- 
ment of  such  funds  by  said  Aleutian  Homes,  Inc., 
from  said  special  account,  but  only  for  authorized 
and  legitimate  purposes  upon  the  counter-signature 
of  the  Administrator  or  his  designee. 

XVII. 

Defendant  denies  each  and  all  of  the  allegations 
of  Paragraph  XVII.  Defendant  alleges  that  Wood- 
bury, for  the  purpose  of  inducing  the  defendant  to 
disburse  the  balance  of  the  proceeds  of  the  Govern- 
ment loan,  executed  a  certain  Overhead  Agreement 
dated  April  24,  1954,  a  true  and  correct  copy  of 
which  is  annexed  hereto  as  Exhibit  7.  Under  the 
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terms  of  said  Agreement,  Woodbury  obligated  him- 
self to  pay  to  the  Government  the  sum  of  $15,000  a 
month  for  overhead  expenses  in  connection  with 
the  completion  and  operation  of  said  Project. 
Woodbury  made  such  payments  for  a  period  of 
five  months,  aggregating  $75,000.00,  but  failed  and 
refused  to  pay  the  monthly  installments  of  $15,000 
due  thereafter,  and  said  default  continues  to  this 
date. 

XVIII. 
Defendant  denies  each  and  all  of  the  allegations 
of  Paragraph  XVIII,  and  specifically  denies  that  it 
entered  into  any  fiduciary  relationship  with  Wood- 
bury, Aleutian  Homes,  Inc.,  or  others,  and  denies 
that  the  Completion  Agreement  establishes  or  pur- 
ports to  establish  any  such  relation. 

XIX. 

Defendant  denies  each  and  all  of  the  allegations 
of  Paragraph  XIX,  and  alleges  that  it  was  the  obli- 
gation of  Aleutian  Homes,  Inc.,  to  furnish  perma- 
nent financing  to  pay  the  interim  loan  made  by  the 
Government  to  said  Aleutian  Homes,  Inc.,  and  that 
it  was  the  obligation  of  Aleutian  Homes,  Inc.,  to 
meet  all  requirements  and  conditions  of  FHA  and 
FNMA  for  the  issuance  of  commitments  and  for 
maintaining  in  full  force  and  effect  any  and  all 
FHA  and  FNMA  commitments  with  respect  thereto, 
including  the  Take-out  Agreement,  as  amended,  of 
Brice  Mortgage  Company.  Notwithstanding  such 
obligation,  the  said  Aleutian  Homes,  Inc.,  and 
Woodl3ury,  determined  that  the  costs  of  meeting  the 
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conditions  required  to  maintain  said  FHA  and 
FNMA  commitments  in  full  force  and  effect  were 
too  high  and  the  said  Aleutian  Homes,  Inc.,  and 
Woodbury  requested  the  defendant,  in  writing,  for 
leave  for  said  Aleutian  Homes,  Inc.,  to  permit  such 
commitments  to  lapse.  A  true  and  correct  copy  of 
such  written  request  is  attached  hereto  as  Exhibit 
8.  The  defendant  offered  no  objection  thereto,  and 
Aleutian  Homes,  Inc.,  and  Woodbury  caused  such 
commitments  to  lapse  and  terminate. 

XX. 

Defendant  denies  each  and  all  of  the  allegations 
of  Paragraph  XX,  except  that  it  admits  that  fore- 
closure proceedings  were  filed  in  the  United  States 
District  Court  for  the  District  of  Alaska,  in  the 
proceedings  entitled  United  States  of  America  v. 
Aleutian  Homes,  Inc.,  et  al.,  and  except  that  the 
defendant  admits  that  it  caused  $122,300.00  to  be 
withdrawn  from  Special  Account  No.  3  held  in  the 
United  States  National  Bank,  Portland,  Oregon,  in 
accordance  with  the  provisions  of  the  Depository 
Agreement  dated  May  6,  1954,  relating  to  such  Spe- 
cial Account.  The  Depository  Agreement  expressly 
provides  that  upon  the  default  by  Aleutian  Homes, 
Inc.,  in  the  payment  of  its  indebtedness,  the  Admin- 
istrator may  withdraw  the  funds  in  such  Special 
Account  for  application  on  the  amount  due  the 
defendant.  Defendant  alleges  that  it  never  assumed 
the  obligation  to  secure  for  Aleutian  Homes,  Inc., 
permanent  financing;  this  was  the  express  obliga- 
tion of  Aleutian  Homes,  Inc. 
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XXI. 

The  defendant  denies  each  and  all  of  the  allega- 
tions of  Paragraph  XXI. 

Second  Cause  of  Action 

I. 

Answering  Paragraph  T,  defendant  realleges 
Paragraphs  I  to  XVI  inclusive,  of  its  Answer  to 
the  first  cause  of  action. 

II. 

Answering  Paragraph  II,  defendant  denies  the 
allegations  thereof  for  lack  of  knowledge  and  in- 
formation sufficient  to  form  a  belief  as  to  their 
truth. 

III. 

Answering  Paragraph  III,  defendant  realleges 
Paragraphs  XVI  to  XX,  inclusive,  of  its  Answer  to 
the  first  cause  of  action. 

IV. 

Defendant  denies  the  allegations  of  Paragraph 
IV. 

Third  Cause  of  Action 

I. 

Answering  Paragraph  I,  defendant  realleges  Par- 
agraphs I  through  XVI,  inclusive,  of  its  Answer  to 
the  first  cause  of  action. 

II. 

Answering  Paragraph   TI,   defendant  demies  the 
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allegations  thereof  for  lack  of  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  their  truth. 

III. 

Answering  Paragraph  III,  defendant  realleges 
Paragraphs  XVII  through  XX,  inclusive,  of  its 
Answer  to  the  first  cause  of  action. 

IV. 

Defendant  denies  the  allegations  of  Paragraph 
IV. 

Fourth  Cause  of  Action 

I. 

Answering  Paragraph  I,  defendant  realleges  Par- 
agraphs I  to  XVI,  inclusive,  of  its  Answer  to  the 
first  cause  of  action. 

II. 

Defendant  denies  the  first  sentence  of  Paragraph 
II  for  lack  of  knowledge  or  information  sufficient 
to  form  a  belief  as  to  its  truth,  and  denies  that  any 
agreement  exists  that  shares  of  preferred  stock, 
owned  by  Woodbury,  were  to  be  redeemed  by  Aleu- 
tian Homes,  Inc.  Any  such  redemption  of  such 
shares  of  preferred  stock  (a)  would  be  unlawful  and 
in  fraud  of  creditors  until  all  debts  of  Aleutian 
Homes,  Inc.,  including  its  indebtedness  to  defend- 
ant, are  first  paid;  (b)  if  made,  should  be  paid  in 
cash  to  defendant  as  the  pledgee  of  such  shares  of 
preferred  stock,  and  in  accordance  with  the  assign- 
ment to  defendant  in  the  Standby  Agreement  dated 
April  27,  1953,  executed  by  Woodbury. 
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III. 

Answering  Paragraph  III,  defendant  realleges 
Paragraphs  XVII  throngh  XX,  inclusive,  of  its 
Answer  to  the  first  cause  of  action. 

IV. 

Defendant  denies  the  allegations  of  Paragraph 
IV. 

Fifth  Cause  of  Action 

I. 

Answering  Paragraph  I,  defendant  realleges  Par- 
agraphs I  through  XVI,  inclusive,  of  its  Answer 
to  the  first  cause  of  action. 

II. 

Answering  Paragraph  II,  defendant  denies  each 
and  every  allegation  thereof. 

III. 

Answering  Paragraph  III,  defendant  realleges 
Paragraphs  XVII  through  XX,  inclusive,  of  its 
Answer  to  the  first  cause  of  action. 

IV. 

Defendant  denies  the  allegations  of  Paragraph 
IV. 

Sixth  Cause  of  Action 

I. 

Answering  Paragraph  I,  defendant  realleges  Par- 
agraphs I  through  XVI,  inclusive,  of  its  Answer 
to  the  first  cause  of  action. 
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II. 

Defendant  denies  each  and  all  of  the  allegations 
of  ParagTaph  II.  Defendant  alleges  that  the  pres- 
ent fair  market  value  of  said  Housing  Project  is 
substantially  less  than  the  amount  now  due  and 
owing  defendant.  Defendant  further  alleges  that 
the  799  shares  of  common  stock  in  the  name  of 
Woodbury  were  heretofore  pledged,  assigned  and 
delivered  to  defendant  as  security  for  the  indebted- 
ness of  Aleutian  Homes,  Inc.,  and  the  obligations  of 
said  Woodbury,  and  the  said  Woodbury  has  no 
right,  title  or  interest  in  said  shares  until  the  in- 
debtedness and  obligations  due  defendant  are  paid 
and  discharged  in  full. 

III. 

Answering  Paragraph  III,  defendant  realleges 
Paragraphs  XVII  through  XX,  inclusive,  of  its 
Answer  to  the  first  cause  of  action. 

IV. 

Defendant  denies  the  allegations  of  Paragraph 
IV. 

Second  Defense 

The  Complaint  fails  to  state  a  claim  upon  which 
relief  can  be  granted. 

Third  Defense 

The  Comi:)laint  is  not  cognizable  under  the  Fed- 
eral Tort  Claims  Act,  and  the  Court  is  therefore 
without  jurisdiction  of  the  subject  matter  thereof. 
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Fourth  Defense 

The  chiims  asserted  by  Plaintitf  are  barred  by  the 
Statute  of  Limitations. 

Fifth  Defense 

The  alleged  Agreement  as  set  forth  in  the  Com- 
plaint, by  an  officer  or  employee  of  the  United 
States  with  Aleutian  Homes,  Inc.,  to  find,  obtain, 
and  cause  some  third  party  to  discharge  the  indebt- 
edness of  Aleutian  Homes,  Inc.,  to  the  United 
States,  is  void  and  not  binding  upon  the  United 
States  and  cannot  give  rise  to  a  cause  of  action 
against  the  United  States. 

Wherefore,  defendant  prays  that  the  Complaint 
herein  be  dismissed,  with  costs. 

/s/  C.  E.  LUCKEY, 

United  States  Attorney. 

[Endorsed]  Filed  June  2,  1958. 


[Title  of  District  Court  and  Cause.] 

PRETRIAL  ORDER 

On  the  15th  day  of  July,  1960,  the  above-entitled 
action  came  on  for  pretrial  before  the  undersigned 
judge  of  the  above-entitled  court;  plaintiff  ap- 
])ear('d  by  and  through  King,  Miller,  Anderson, 
Nash  &  Yerke,  Norman  J.  Wiener,  and  Paul  R. 
Meyer,  of  his  attorneys,  and  defendant  appeared  by 
C.  E.  Luckey,  United  States  Attorney  for  the  Dis- 
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trict  of  Oregon,   of   attorneys   for  the   defendant. 
Thereupon,  the  following  proceedings  were  had. 

Statement  of  the  Case 

Plaintiff  has  commenced  this  action  alleging  ju- 
risdiction pursuant  to  the  Federal  Tort  Claims  Act 
(Title  28,  USCA,  §§  1346(b)  and  2671  through 
2680).  Plaintiff  filed  the  complaint  on  Sei)tember 
30,  1957,  alleging  Oregon  residence  and  ownership 
of  799  of  800  shares  of  stock  of  a  total  of  800  issued 
of  Aleutian  Homes,  Inc. 

Plaintiff  alleges  that  after  the  Secretar}^  of  the 
Navy  had  expressed  interest  in  securing  housing  for 
naval  personnel  at  Kodiak,  Alaska,  the  Federal 
Housing  Administration  issued  firm  commitments 
for  mortgage  insurance  for  a  housing  project  to  be 
owned,  constructed  and  operated  by  Aleutian 
Homes,  Inc.,  and  that  Federal  National  Mortgage 
Association  issued  firm  commitments  to  purchase 
the  Federal  Housing  Administration  insured  mort- 
gages in  the  total  amount  of  $4,700,000.  Plaintiff 
further  alleges  that  in  furtherance  of  a  policy  to 
maintain  prefabricated  house  production  capacity, 
and  support  the  needs  of  naval  personnel,  the  Hous- 
ing &  Home  Finance  Agency  agreed  to  lend  Aleu- 
tian Homes,  Inc.,  $4,230,000  constituting  90%  of 
the  amount  of  the  FHA  and  FNMA  commitments, 
as  an  interim  loan,  and  that  HHFA  advanced  a 
total  of  $4,192,717.10  for  the  construction  of  the 
project,  and  that  loan  documents  for  said  loan  were 
executed  on  or  about  April  27,  1953. 
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Plaintiff  alleges  that  unforeseen  difficulties  de- 
layed the  construction  schedule,  and  that  comple- 
tion was  threatened  by  lien  creditors  and  claimants 
and  that  HHFA  formulated  and  entered  into  a  com- 
pletion agreement  with  plaintiff,  Aleutian  Homes, 
Inc.,  creditors  and  others,  by  which  HHFA  under- 
took to  pay  existing  creditors,  cause  completion  of 
the  project  and  operate  it  until  permanent  financing 
arrangements  were  completed.  Plaintiff  alleges  that 
pursuant  to  the  completion  agreement,  HHFA  as- 
sumed complete  control  of  the  project  from  Febru- 
ary 26,  1954,  until  about  June  14,  1957,  when  HHFA 
allegedly  secured  an  order  from  the  U.  S,  District 
Court  for  Alaska  appointing  a  receiver.  Plaintiff' 
further  alleges  completion  of  the  project,  about  Oc- 
tober 26,  1954,  and  that  HHFA  collected  and  re- 
served to  its  own  use,  rents  from  the  project 
amounting  to  $1,114,800.20. 

Also,  that  plaintiff,  under  the  completion  agree- 
ment, advanced  $75,000  as  overhead  to  complete 
the  project,  to  be  repaid  from  FNMA  mortgage 
purchase. 

Plaintiff  alleges  that  HHFA  entered  into  the 
completion  agreement  and  occupied  a  fiduciary  rela- 
tionship to  the  plaintiff,  Aleutian  Homes,  Inc.,  cred- 
itors, and  other  interested  parties  thereto,  and 
complains  and  alleges  that  in  approximately  May 
3955,  HHFA  permitted  the  commitments  of  FHA 
and  FNMA  to  lapse,  and  carelessly  and  negligently 
or  deliberately  and  wilfully  refused  to  secure  long- 
range  financing,  seized  the  bank  account  of  Aleu- 
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tian  Homes,  Inc.,  and  commenced  foreclosure  pro- 
ceedings against  the  project  in  the  name  of  the 
United  States  of  America  against  named  parties 
and  others  claiming  interest  in  the  real  estate  de- 
scribed in  the  complaint,  being  Civil  A-13484,  Third 
Judicial  District,  Anchorage,  Alaska. 

Plaintiff  thereafter  complains  that  he  was  dam- 
aged in  the  amount  of  $75,000  and  adding  an  allega- 
tion that  among  the  claims  to  be  paid  out  of  the 
FNMA  mortgage  purchase  was  a  claim  of  $150,000 
to  the  Bank  of  California,  NA,  which  plaintiff  was 
obliged  to  pay  with  interest  as  an  accommodation 
endorser,  totaling  $164,594.80,  for  which  sum  plain- 
tiff asserts  a  second  cause  of  action. 

As  a  third  cause  of  action,  plaintiff  alleges  that  he 
was  compelled  to  pay  a  bond  premium  by  reason 
of  a  personal  guaranty,  together  with  costs  incident 
to  the  defense  of  the  claim  and  interest,  which  plain- 
tiff alleges  was  also  to  be  paid  from  the  FNMA 
funds.  Plaintiff  seeks  $35,955.02  on  this  count,  in- 
cluding $2,412.93  legal  fees. 

As  a  fourth  cause  of  action,  alleging  that  he  was 
to  be  paid  therefor,  from  FNMA  funds,  plaintiff 
claims  $150,000  for  preferred  stock  shares  ex- 
changed for  initial  advances  which  the  plaintiff 
alleges  were  to  be  redeemed  by  Aleutian  Homes, 
Inc.,  from  FNMA  funds  by  the  mortgage  pur- 
chasers. 

A  fifth  cause  of  action  has  been  abandoned  by 
plaintiff  for  unidentified  disbursements  claimed. 


United  States  of  America  37 

A  sixth  cause  of  action  contends  that  Aleutian 
Homes,  Inc.,  has  an  equity  in  the  project  based 
upon  an  asserted  fair  market  value  of  $5,800,000 
against  alleged  claims  payable  under  the  comple- 
tion agreement  in  the  total  amount  of  $5,370,805.97, 
and  plaintiff  claims  damage  for  799/800ths  of  the 
difference,  or  $428,127. 

Defendant  filed  a  motion  to  dismiss,  which  the 
court  denied,  with  leave  to  renew  at  pretrial.  De- 
fendant renews  the  motion. 

In  the  motion,  defendant  moves  dismissal  on 
grounds:  (1)  The  complaint  fails  to  state  facts  to 
constitute  a  claim  upon  which  relief  can  be  granted ; 
(2)  that  the  complaint  shove's  on  its  face  that  the 
alleged  tortious  act  occurred  in  "approximately 
May  1955,"  and  the  records  of  this  court  show  that 
the  action  was  not  filed  until  September  30,  1957, 
and  is  barred  by  28  USC  2401 ;  (3)  that  the  com- 
plained of  acts  would  not  be  actionable  because  they 
involve  the  exercise  of  a  discretionary  function 
under  28  USC  2680(a);  (4)  that  the  acts  com- 
plained of  could  not  subject  the  defendant  to  dam- 
ages, as  an  interference  with  contract  relations,  by 
reason  of  28  USC  2680(h)  ;  (5)  that  as  to  plain- 
tiff's sixth  cause  of  action,  he  has  alleged  no  facts 
giving  him  standing  to  sue;  (6)  that  as  to  |)lain- 
tiff's  sixth  cause  of  action,  he  has  failed  to  join 
Aleutian  Homes,  Inc.,  an  indispensable  party. 

Defendant  has  also  filed  an  answer  and  counter- 
claim and  amended  counterclaim. 
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Til  its  answer,  defendant  denies  that  the  allega- 
tions of  the  complaint  ar(^  cognizable  under  the 
Federal  Tort  Claims  Act,  admits  the  incorporation 
of  Aleutian  Homes,  Inc.,  for  the  purposes  of  own- 
ing, constructing  and  operating  the  project,  and 
alleges  that  FHA  issued  commitments  to  Brice 
Mortgage  Company,  an  approved  FHA  mortgagee, 
to  under  Section  203  of  the  National  Housing  Act,  as 
amended,  insure  mortgages  on  the  344  dwellings  to 
b(>  built  in  the  housing  project,  provided  the  mort- 
gages conformed  with  FHA  requirements. 

Defendant  asserted  that  FNMA  issued  commit- 
ments to  Brice  Mortgage  Company  to  purchase  at 
par,  such  FHA-insured  mortgages  as  might  be  exe- 
cuted on  the  dwellings  in  the  housing  project,  pro- 
vided the  insured  mortgages  conformed  with  the 
requirements  of  FNMA. 

Defendant  admits  that  HHFA  agreed  by  an 
amended  loan  authorization  attached  as  an  exhibit 
to  th(>  answer,  to  lend  Aleutian  Homes,  Inc., 
$4,230,900  in  accordance  therewith,  as  interim  fi- 
nancing, conditioned  upon  Aleutian  Homes,  Inc.'s 
providing  permanent  financing,  and  that  in  accord- 
ance with  such  requirement,  Aleutian  Homes,  Inc., 
entered  into  take-out  agreements,  copies  of  which 
are  attached  as  exhibits,  by  which  Brice  Mortgage 
agreed  to  disburse  mortgage  loans  on  FHA-insured 
dwellings  in  the  project,  the  proceeds  to  apply  on 
the  HHFA  loan  until  it  be  paid  in  full. 

Defendant  denies  plaintiff's  allegation  that  plain- 
tiff  executed  a  loan  authorization  and  alleged  that 
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among  other  documents,  Aleutian  Homes,  Inc.,  on 
or  about  April  27,  1953,  executed  a  note  dated  April 
27,  1953,  in  the  principal  amount  of  $4,230,900,  with 
interest  at  5%  per  amium,  payable  to  defendant  an.d 
due  December  31,  1953,  the  maturity  of  which  was 
thereafter  extended  to  October  31,  1955,  a  deed  of 
trust  as  security  for  payment  of  the  note,  a  building 
loan  agreement,  pursuant  to  which  Aleutian  Homes, 
Inc.,  agreed  to  construct  said  ]iroject  with  the  ])ro- 
ceeds  of  said  loan  by  October  31,  1953,  later  ex- 
tended to  September  24,  1954,  and  the  take-out 
agreement  by  which  Brice  Mortgage  Company 
agreed  with  Aleutian  Homes,  Inc.,  in  conformity 
with  the  loan  authorization,  to  furnish  permanent 
financing  for  the  housing  project. 

The  defendant  admits  that  construction  fell  be- 
hind schedule,  but  alleges  that  the  difficulties  wei'e 
unknown  to  defendant  and  the  submission  of  false 
and  misleading  applications  for  payment  were 
known  to  the  plaintiff  and  concealed  from  the  de- 
fendant and  that  thereafter  liens  and  claims  halted 
construction.  Defendant  denies  that  HHFA  formu- 
lated and  entered  a  completion  agreement  follow- 
ing abandonment  of  construction,  and  alleges  that 
plaintiff  Woodbury  and  Aleutian  Homes,  Inc.,  de- 
sired to  salvage  any  possible  equity  in  and  pay  off 
the  claims  relating  to  the  project,  and  formulated 
among  themselves  and  presented  to  the  Adminis- 
trator of  HHFA  an  Agreement,  contemplating  com- 
pletion of  the  Housing  Project,  the  disbursement  of 
the  balance  of  the  proceeds  of  the  government  loan. 
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and  the  payment  to  the  extent  possible  of  claims  and 
debts  relating  to  said  Housing  Project,  which 
Agreement  Aleutian  Homes,  Inc.,  and  Woodbury 
urged  the  Administrator  to  sign  and  accept.  De- 
fendant asserts  that  the  Administrator  declined  to 
sign  any  such  Agreement  but  agreed  to  offer  no 
objection  thereto,  and  accordingly  Aleutian  Homes, 
Inc.,  Woodbury,  and  others,  entered  into  and  exe- 
cuted a  certain  Completion  Agreement,  dated  April 
24,  1954,  of  which  a  copy  was  attached  as  an  exhibit 
to  the  Answer.  Defendant  asserts  that  under  the 
Completion  Agreement  neither  the  Administrator 
nor  the  defendant  undertook  any  obligation  to  com- 
plete the  project  or  obtain  permanent  financing  or 
to  operate  the  project  until  permanent  financing  ar- 
rangements were  completed — but  that  the  obligation 
to  furnish  permanent  financing  remained  incumbent 
upon  Aleutian  Homes,  Inc. 

Defendant  admits  institution  of  foreclosure  pi'o- 
ceedings  and  that  the  Court  appointed  a  receiver  to 
take  possession  of  the  mortgaged  Housing  Project 
and  the  collateral  security  of  the  said  Aleutian 
Homes,  Inc.,  to  the  United  States.  Defendant  fur- 
ther asserts  that  the  complete  direction  and  manage- 
ment relating  to  the  completion  and  operation  of  the 
Housing  Project  was  vested  in  a  Project  Manager 
appointed  by  Aleutian  Homes,  Inc.,  as  its  agent  in  a 
''Project  Management  Agreement,"  dated  April  24, 
1954,  executed  by  Aleutian  Homes,  Inc.,  and  ap- 
proved in  writing  by  plaintiff  Woodbury,  a  copy  of 
which  is  attached  to  the  Answer. 
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Defendant  denies  HHFA  collected  rents  and  I'e- 
served  them  to  its  use.  Defendant  asserts  that  the 
rentals  were  collected  by  Aleutian  Homes,  Inc., 
and  placed  to  its  account  in  a  special  account  under 
Depository  Agreement,  dated  May  6,  1954,  permit- 
ting disbursement  for  authorized  purposes  upon 
countersignature  of  Administrator  or  his  designee. 

Defendant  further  asserts  that  to  induce  the  de- 
fc^ndant  to  advance  the  balance  of  the  proceeds  of 
the  loan  plaintiif  executed  an  overhead  agreement 
on  April  24,  1954,  copy  being  annexed  as  an  exhibit 
to  the  Answer,  by  which  it  is  alleged  Woodbury 
obligated  himself  to  pay  $15,000  per  month  for 
overhead  expenses  in  the  completion  of  the  project, 
l)ut  after  five  months,  defaulted  on  future  due  in- 
stallments. 

Defendant  specifically  denies  entering  into  any 
fiduciary  relationshii^  and  denies  that  the  Comple- 
tion Agreement  establishes  or  purports  to  establish 
such  relationship. 

Defendant  alleges  that  it  was  the  obligation  of 
Aleutian  Homes,  Inc.,  to  furnish  permanent  financ- 
ing to  pay  the  interim  loan  made  by  the  government, 
to  meet  all  requirements  of  FHA  and  FNMA  for 
commitments,  and  their  remaining  in  force,  includ- 
ing the  take-out  agreement  with  Brice  Mortgage 
Company,  but  that  Aleutian  Homes,  Inc.,  and 
Woodburv  determined  that  the  costs  of  maintaining 
the  commitments  of  FHA  and  FNMA  in  force  were 
too  high  and  Aleutian  Homes,  Inc.,  and  Woodbury 
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made  a  written  request  for  leave  for  Aleutian 
Homes,  Inc.,  to  permit  the  commitments  to  lapse. 
A  copy  of  the  request  was  attached  as  an  exhibit  to 
the  Answer. 

Defendant  admits  that  it  caused  $122,300  to  be 
withdrawn  from  the  rental  deposit  account  in  ac- 
cordance with  the  provisions  of  the  Depository 
Agreement  dated  May  6,  1954,  which  expressly  au- 
thorized the  Administrator  in  event  of  default  to 
withdraw  said  funds  and  apply  them  on  the  debt 
due  defendant.  Defendant  alleges  it  never  assumed 
the  obligation  to  secure  permanent  financing  but 
that  this  was  the  express  obligation  of  Aleutian 
Homes,  Inc. 

Defendant  generally  denies  other  allegations  of 
Count  I  of  the  Complaint. 

Defendant  generally  urges  the  same  answer  to  the 
plaintiff's  second  and  third  causes  of  action. 

Defendant  generally  urges  the  same  answer  to  the 
plaintiff's  fourth  cause  of  action  but  in  addition 
alleges  that  redemption  by  Aleutian  Homes,  Inc.,  of 
Woodbury's  shares  of  preferred  stock  would  be 
unlawful  and  in  fraud  of  creditors  until  all  debts 
of  Aleutian  Homes,  Inc.,  including  those  to  defend- 
ant are  first  paid,  and  if  redeemed  should  be  paid 
to  defendant  in  cash  as  the  pledgee  of  such  shares 
and  in  accordance  with  the  assignment  to  the  de- 
fendant in  the  Standby  Agreement  dated  April  27, 
1953,  executed  by  plaintiff  Woodbury. 


United  States  of  America  43 

Defendant  generally  urges  as  to  Count  VI  of  the 
Complaint  the  answer  to  Count  I  and  further  al- 
leges that  the  present  fair  market  value  of  the  hous- 
ing project  is  substantially  less  than  the  sum  due 
and  owing  to  defendant  and  that  the  799  shares  of 
common  stock  in  the  name  of  Woodbury  were 
pledged  and  assigned  and  delivered  to  defendant  as 
security  for  the  indebtedness  of  Aleutian  Homes, 
Inc.,  and  the  obligation  of  Woodbury,  and  Wood- 
bury has  no  right,  title  or  interest  in  the  shares 
until  the  indebtedness  due  defendant  be  paid  in  full. 

As  additional  defenses  the  defendant  alleges: 

As  a  second  defense  that  the  Complaint  fails  to 
state  a  claim  upon  which  relief  can  be  granted,  as 
a  third  defense  the  Complaint  is  not  cognizable 
under  the  Federal  Tort  Claims  Act  and  that  the 
Court  is  therefore  without  jurisdiction  of  the  sub- 
ject matter  of  the  action,  for  a  fourth  defense  that 
the  claims  of  the  plaintiff  are  barred  by  the  statute 
of  limitations,  and  as  a  fifth  defense  that  the  alleged 
agreement  to  find,  obtain  and  cause  some  third 
party  to  discharge  the  indebtedness  of  Aleutian 
Homes,  Inc.,  to  the  United  States  is  void  and  not 
binding  on  the  United  States  and  cannot  give  rise 
to  a  cause  of  action  against  the  United  States. 


* 


In  addition  to  reasserting  the  defenses  pleaded  in 
this  pretrial  order  (pages  3  to  7,  inclusive  herein), 
the  defendant  asserts  by  contention  as  additional 
defenses  to  the  complaint : 
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1.  The  defendant's  motion  to  dismiss  the  Com- 
plaint should  be  allowed. 

2.  That  the  United  States  can  be  made  a  fidu- 
ciary only  by  its  express  consent,  and  no  such  con- 
sent has  been  given  herein. 

3.  That  the  plaintiff,  not  having  sought  relief 
in  the  foreclosure  proceedings  of  which  he  com- 
plains, the  results  of  which  alone  can  determine  the 
worth  of  Aleutian  Homes,  Inc.,  stock,  should  be 
estopped  and  barred  from  his  asserted  causes  of 
action  herein,  or  in  the  alternative  the  proceedings 
under  the  Complaint  in  this  action  should  be  abated 
until  conclusion  of  the  proceedings  in  Civil  A-13484, 
Third  Judicial  District  of  Alaska. 

4.  That  by  reason  of  paragraphs  13  and  18  of 
the  Completion  Agreement,  the  Borrower's  Request 
dated  April  23,  1954,  the  Standby  Agreement  ex- 
ecuted April  27,  1953,  and  by  other  collateral  docu- 
ments and  writings  executed  by  plaintiff,  he  is 
estopped  to  assert  the  action  herein. 

5.  That  the  statutory  authority  alleged  by  plain- 
tiff as  a  basis  for  suit  against  the  Administrator  of 
HHFA,  not  made  a  party  herein,  does  not  waive 
the  immunity  of  the  United  States,  defendant 
herein, 

6.  That  the  decisions  of  the  Administrator  to 
not  advance  further  funds  to  extend  the  FHA  and 
FNMA  commitments,  and  to  foreclose  were  dis- 
cretionary functions  and  not  actionable  under  28 
use  2680(a). 
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7.  That  insofar  as  plaintiff  appears  to  rely  on 
allegations  that  the  Administratoi'  or  other  officials 
of  the  defendant  misrepresented  circumstances  re- 
lating- to  occupancy,  long-term  finance  or  other  ex- 
pectations or  conditions,  such  allegations  give  rise 
to  no  cause  of  action  by  reason  of  28  USC  2680(h). 

8.  That  plaintiff  has  failed  to  allege  any  negli- 
gent or  wrongful  act  or  omission  of  defendant 
jn'oximately  causing'  the  damages  complained  of, 
the  defendant  committed  no  negligent  or  wrongful 
act,  and  no  negligent  or  wrongful  act  or  omission 
of  defendant  was  the  cause  of  the  damages  asserted 

by  plaintiff. 

*     *     * 

The  parties,  subject  to  the  approval  of  the  Court 
stipulate  and  agree  that  the  issues  raised  by  defend- 
ant's motion  to  dismiss,  and  the  controverted  issue 
of  alleged  fiduciary  status  of  the  defendant  be  seg- 
regated from  and  heard  in  advance  of  the  other 
issues  raised. 

The  parties  further  stipulate  and  agree  that  the 
pleadings  insofar  as  they  are  enlarged  by  the  con- 
tentions of  the  parties  herein  shall  be  deemed 
amended  to  conform  to  this  pretrial  order. 

It  is  further  agreed  by  the  parties  that: 

(1)  Plaintiff  makes  no  contention  that  the  plain- 
tiff executed  a  Loan  Authorization. 

(2)  Plaintiff  makes  no  contention  as  to  Count 
T  of  the  Amended  Counterclaim  that  the  defendant 
is  not  the  real  party  in  interest. 
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(3)  Plaintiff  makes  no  contention  that  Aleutian 
Homes,  Inc.,  did  not  duly  execute  an  Assignment 
of  Claims  dated  April  23,  1954,  a  copy  of  which  is 
attached  to  the  Amended  Counterclaim. 

Agreed  Facts 

The  following  agreed  facts  shall  he  considered  as 
evidence  for  all  purposes,  subject  only  to  objections 
as  to  relevancy. 

I.     Government  Agencies  Involved 

A.     Housing  and  Home  Finance  Agency  and  Hous- 
ing and  Home  Finance  Administrator. 

HHFA  was  created  by  the  Reorganization  Plan 
No.  3  of  1947  (61  Stat.  954,  5  U.S.C.A.,  Section 
133y-16).  Under  this  plan  the  various  functions  of 
the  government  relating  to  housing  were  consoli- 
dated within  HHFA.  At  present,  HHFA  consists 
of  five  constituent  agencies  or  units  dealing  with 
various  aspects  of  the  national  housing  program: 

(1)  Federal  Housing  Administration  (herein- 
after referred  to  as  "FHA"),  an  agency  created  by 
the  President  pursuant  to  authorization  by  Con- 
gress, which  engages  in  programs  of  mortgage  in- 
surance. 

(2)  Federal  National  Mortgage  Association,  a 
statutory  corporation  (hereinafter  referred  to  as 
"FNMA"),  which  provides  a  secondary  market  for 
the  purchase  and  discounting  of  mortgages. 
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(3)  Urban  Renewal  Administration,  an  agency 
concerned  with  programs  of  urban  renewal  and 
slum  clearance. 

(4)  Public  Housing  Administration,  an  agency 
which  deals  with  programs  relating  to  federally  fi- 
nanced housing, 

(5)  Community  Facilities  Administration  (here- 
inafter referred  to  as  "CFA"),  an  agency  which 
engages  in  a  variet}^  of  programs  relating  to  hous- 
ing and  community  facilities  not  covered  by  the 
other  four  constituent  agencies.  CFA  was  formerly 
called  the  Commmiity  Facilities  and  Special  Opera- 
tions branch  (CF&SO),  but  the  change  in  its  name 
did  not  affect  its  functions  or  authority.  Among  the 
programs  administered  by  CFA  were  those  related 
to  Alaska  housing  and  prefabricated  housing. 

The  agencies  related  to  Urban  Renewal  and  Pub- 
lic Housing  had  no  connection  with  the  Aleutian 
Homes  project. 

The  Housing  and  Home  Finance  Administrator 
(hereinafter  referred  to  as  "Administrator")  is 
the  head  of  HHFA  and  is  responsible  for  the  gen- 
eral supervision  and  coordination  of  the  statutory 
functions  of  the  constituent  agencies  of  HHFA. 

1.     Prefabricated  Housing  Program 

The  original  interest  of  the  government  in  pre- 
fabricated housing  was  contained  in  the  Veterans 
Emergency  Housing  Act  of  194b,  60  Stat.  207, 
Chapter  268,  Section  12(a).  The  government  func- 
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tions  relating  to  this  program  of  prefabricated 
housing  were,  at  that  tinae,  vested  in  the  Recon- 
struction Finance  Corporation,  a  corporation  (here- 
inafter referred  to  as  "RFC").  The  powers  of  RFC 
whicli  were  applica))le  to  its  functions  m  the  field 
of  ])refa])ricated  housing  were  set  out  in  15 
U.S.C.A.,  Section  603.  The  powers  and  functions 
of  RFC  which  related  to  prefalDricated  housing 
were  transferred  to  HHFA  by  Reorganization 
Plan  No.  23  of  1950  (64  Stat.  1279;  5  U.S.C.A., 
Section  133z-15),  as  limited  by  statute.  By  Title  12 
U.S.C.  Section  1723(d)  the  functions  of  HHFA 
under  Section  2  of  Reorganization  Plan  No.  22  of 
1950  were  transferred  to  FNMA  August  2,  1954. 

Provisions  for  the  making  of  loans  for  prefabri- 
cated housing  were  added  as  Section  102a  of  the 
Housing  Act  of  1948  (62  Stat.  1268)  by  the  Criti- 
cal Defense  Housing  Areas  Act  of  1951  (65  Stat. 
293:  12  U.S.C.A.,  Section  1701g-l). 

The  powers  given  the  Housing  and  Home 
Finance  Administrato]-  with  respect  to  prefabri- 
cated housing,  set  forth  in  12  U.S.C.A.,  Section 
1701g-2,  include  the  following: 

(A)  All  the  powers  and  functions  transferred 
to  him  by  Reorganization  Plan  No.  23  of  1950. 

(B)  The  powers,  functions  and  duties  set  forth 
in  12  U.S.C.A.,  Section  1749a,  except  subsection 
(c)(2)  thereof. 

(C)  The  power  to  "take  any  and  all  actions 
determined  by   him   to   be   necessary   or   desirable 
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in  making,  servicing,  (.'ompromising,  modifying, 
liquidating,  or  otherwise  dealing  with  or  realizing 
on  loans  thereunder.  Such  powers,  functions,  and 
duties  may  be  exercised  in  the  several  States,  the 
District  of  Columbia,  and  the  Territories  and  pos- 
sessions of  the  United  States." 

Included  in  the  powers  of  the  Administrator,  set 
forth  in  Section  1749(c)  to  which  reference  is  made 
in  Section  1701g-2(I>)  as  being  applicable  to  the 
prefabricated  housing  program,  are  the  following: 

"(3)     sue  and  be  sued; 

"(4)  foreclose  on  any  property  or  commence 
any  action  to  protect  or  enforce  any  right  con- 
ferred upon  him  by  any  law,  contract,  or  other 
agreement,  and  bid  for  and  purchase  at  any  fore- 
closure or  any  other  sale  any  property  in  connec- 
tion with  which  he  has  made  a  loan  pursuant  to 
this  subchapter.  In  the  event  of  any  such  acquisi- 
tion, the  Administrator  may,  notwithstanding  any 
other  provision  of  law  relating  to  the  acquisition, 
handling,  or  disposal  of  real  property  by  the  United 
States,  complete,  administer,  remodel  and  convert, 
dispose  of,  lease  and  otherwise  deal  with,  such 
property:  Provided,  That  any  such  acquisition  of 
real  property  shall  not  deprive  any  State  or  politi- 
cal subdivision  thereof  of  its  civil  or  criminal  juris- 
diction in  and  over  such  property  or  impair  the 
civil  rights  under  the  State  or  local  laws  of  the  in- 
habitants on  such  property; 

"(5)  enter  into  agreements  to  pay  annual  sums 
in  lieu  of  taxes  to  any  State  or  local  taxing  author- 
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ity  with  respect  to  any  real  property  so  acquired  or 
owned ; 

''(6)  sell  or  exchange  at  public  or  private  sale, 
or  lease,  real  or  personal  property,  and  sell  or  ex- 
change any  securities  or  obligations  upon  such 
terms  as  he  may  fix; 

''(7)  obtain  insurance  against  loss  in  connec- 
tion with  property  and  other  assets  held; 

"(8)  subject  to  the  specific  limitations  in  this 
subchapter,  consent  to  the  modification,  with  re- 
spect to  rate  of  interest,  time  of  payment  of  any 
installment  of  principal  or  interest,  security,  or 
any  other  term  of  any  contract  or  agreement  to 
which  he  is  a  party  or  which  has  been  transferred 
to  him  pursuant  to  this  subchapter;  and; 

"(9)  include  in  any  contract  or  instrument 
made  pursuant  to  this  subchapter  such  other  cove- 
nants, conditions,  or  provisions  as  he  may  deem 
necessary  to  assure  that  the  purposes  of  this  sub- 
chapter wall  be  achieved." 

2.     Independent   Offices   Appropriation 
Act  of  1955 

The  Independent  Offices  Appropriation  Act  of 
1955  passed  on  June  24,  1954,  as  Ch.  359,  68  Stat. 
272  (83rd  Cong.  2  Sess.,  Public  Law  428)  estab- 
lished as  of  June  30,  1954,  a  revolving  fund  with 
which  the  Administrator  could  account  for  all 
assets  and  liabilities  in  connection  with  various  pro- 
grams, including 
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«<*  •>:■  -X-  functions  transferred  under  Reorganiza- 
tion Plan  No.  23  of  1950  (5  U.S.C.  133z-15,  note), 
or  authorized  under  Sections  102,  102a,  102b,  and 
102c  of  the  Housing  Act  of  1948,  as  amended  (12 
U.S.C.  1701g-1701g-3  [Prefabricated  Housing  Pro- 
gram] )  ;  *  *  *  notes  or  other  obligations  purchased 
pursuant  to  the  Alaska  Housing  Act,  as  amended 
(48  U.S.C.  484(a)  );***" 

It  was  further  provided 

"That  said  fund  shall  be  available  for  all  neces- 
sary exi:)enses  (including  administrative  expenses) 
in  connection  with  the  liquidation  of  the  programs 
carried  out  pursuant  to  the  foregoing  provisions  of 
law,  including  operation,  maintenance,  improve- 
ment, or  disposition  of  facilities,  and  for  disburse- 
ments pursuant  to  outstanding  commitments 
against  moneys  herein  authorized  to  be  credited 
to  said  fund,  repayment  of  obligations  to  the  Treas- 
ury, and  refinancing  and  refunding  operations  on 
existing  loans  *  *  *" 

After  non-payment  of  its  note,  the  Aleutian 
Homes,  Inc.,  project  was  included  in  the  liquidating 
])rogram  administered  by  HHFA  under  the  revolv- 
ing fund  established  b}^  this  Act. 

B.     Federal  Housing  Administration. 

FHA  was  established  in  1934  with  poAvers  as 
codified  in  12  U.S.C.A.,  Section  1702.  It  was  trans- 
ferred as  a  constituent  agency  to  HHFA  by  Reor- 
ganization Plan  No.  3  of  1947  (61  Stat.  954,  5 
I^.S.C.A.,  Section  133y-16).  The  powers  to  insure 
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conventional  mortgages  on  individual  houses  are 
contained  in  Title  IT,  Section  203,  of  the  National 
Housing  Act  of  1934  (48  Stat.  1248,  Chapter  847, 
12  U.S.C.A.  1709).  That  section  was  amended  by 
the  Housing  Act  of  1954  (68  Stat.  591)  to  change 
the  value  ratio  of  loans  which  FHA  is  authorized 
to  insure  thereunder. 

Under  the  provisions  of  the  Alaska  Housing  Act, 
FHA  was  given  authority  to  insure  mortgages  in 
Alaska  in  a  dollar  amount  up  to  50  per  cent  higher 
than  its  authority  with  respect  to  mortgages  on 
property  located  in  the  United  States.  Further  it 
gave  FHA  authority  to  insure  mortgages  in  Alaska 
without  the  requirement,  applicable  to  housing  in 
the  states,  that  the  commissioner  find  the  project 
to  be  economically  sound  or  an  acceptable  risk  (63 
Stat.  57,  65  Stat.  315,  12  U.S.C.A.,  Section  1715d). 

C.     Federal  National  Mortgage  Association 

The  creation  of  FNMA  and  the  establishment  of 
its  powers  is  set  out  in  12  U.S.C.A.,  Sections  1716 
through  1723d. 

FNMA  was  transferred  from  the  jurisdiction  of 
RFC  to  HHFA  to  be  "administered  subject  to  the 
direction  and  control"  of  HHFA  by  Reorganiza- 
tion Plan  No.  22  of  1950  (64  Stat.  1277,  5  U.S.C.A., 
Section  133z-15,  as  limited  by  statute.  By  Title  12 
U.S.C.  Section  1723(d)  and  functions  of  HHFA 
under  Section  2  of  Reorganization  Plan  No.  22  of 
1950  were  transferred  to  FNMA  August  2,  1954. 


* 
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V.     DeveloiJmeiit  of  Proj(;ct 

A.     Original  Interest 

Commencing  in  1949,  the  possil)ility  of  seeming 
additional  housing  for  naval  and  civilian  ])ersonnel 
connected  with  the  Kodiak  Naval  Base  in  Alaska 
was  discussed  among  Navy  officials,  officials  of  the 
Alaska  Housing  Authority,  officials  of  the  City  of 
Kodiak  and  officials  of  FHA.  TIk^  jjossibility  of  se- 
curing housing  under  the  Wherry  Act  (Title  VIII 
of  the  National  Housing  Act,  as  amended)  was 
considered  and  rejection  and  studies  were  then 
made  with  respect  to  the  possibility  of  construction 
of  an  off-base  project  of  some  350  to  400  houses 
using  conventional  FHA  assistance  under  Title  II, 
Section  203,  of  the  National  Housing  Act,  as 
amended. 

During  1950-1951,  arrangements  were  made  to 
secure,  as  a  site  for  this  project,  certain  land  be- 
longing to  the  federal  government  unde]'  the  con- 
trol of  the  Bureau  of  Land  Management  of  the 
Department  of  Interior.  Ai'rangements  were  made 
to  transfer  this  land  to  the  Alaska  Housing  Au- 
thority for  reconveyance  to  the  City  of  Kodiak  for 
use  for  a  project  to  be  built  by  a  sponsor  selected 
by  the  City  of  Kodiak.  Subsequently,  in  accord- 
ance with  law,  the  Alaska  Housing  Authority  con- 
veyed the  land  directly  to  the  approved  sponsor.  It 
was  determined  that  the  City  of  Kodiak  would 
provide  streets,  the  city  and  Dejiartment  of  Inte- 
rior through  Alaska  Public  Works  would  provide 
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watoT  and  sewer  facilities  and  schools  and  the  local 
REA  would  provide  power.  During'  1951,  the  City 
of  Kodiak  received  a  commitment  from  the  Alaska 
Public  Works  program  for  money  to  construct  the 
sewer  and  water  facilities  in  connection  Vv'ith  the 
proposed  project. 

During  1950  and  1951  considerable  surveying  of 
the  site  and  engineering  was  carried  on  on  behalf  of 
the  City  of  Kodiak  and  a  Raymond  Lewis  of  Los 
Angeles  who  was  a  proposed  sponsor  for  the  proj- 
ect. In  late  1951,  Mr,  Lewis  abandoned  interest  in 
sponsorship  of  the  proposed  project. 

During  1951,  plaintiff  became  interested  in  the 
promotion  of  a  house  panel  invented  by  an  archi- 
tect, S.  C.  Horsley.  In  late  1951,  plaintiff  financed 
a  trip  by  Horsley,  R.  A.  Blanchard  and  G.  K.  Gos- 
ling to  Alaska  to  investigate  the  possibility  of  sell- 
ing the  Horsley  panel  for  use  in  houses  in  Alaska. 
In  the  course  of  this  promotion,  Lee  C.  Bettinger, 
the  Mayor  of  Kodiak,  was  contacted  by  Gosling 
and  comm':'nced  to  interest  plaintiff  to  become  spon- 
sor of  the  proposed  project  in  the  place  of  Ray- 
mond Lewis. 

P).     Formation  of  Aleutian  Homes,  Inc. 

In  February  1952,  Aleutian  Homes,  Inc.,  was  in- 
corporated under  the  laws  of  the  State  of  Oregon 
and  in  February  or  March  1952,  the  City  of  Kodiak 
app]'oved  Aleutian  Homes,  Inc.,  as  the  sponsor  of 
the  ]n'oposed  housing  project.  Thereafter,  the 
Alaska  Housing  Authority  conveyed  the  land  se- 
lected for  the  site  to  Aleutian  Homes,  Inc. 


United  States  of  America  55 

C.     Financing  of  Project 

1.     Long-term  Financing 

(a)  Individual  Mortgages  by  Private  Company 

The  proposed  project  was  intended  to  be  financed 
under  the  provisions  of  Title  II,  Section  203,  of  the 
National  Housing  Act,  as  amended.  Under  this  pro- 
gram, a  private  moi-tgage  agency  takes  out  individ- 
ual long-term  mortgages  on  each  house  included  in 
the  project.  With  respect  to  the  Kodiak  project, 
Brice  Mortgage  Company  was  selected  to  act  as 
the  permanent  mortgagee. 

(b)  Insurance  of  Private  Mortgage  by  FHA. 

In  order  to  enable  Brice  Mortgage  Company  to 
sell  the  mortgages  which  it  intended  to  obtain  on 
each  of  the  houses  in  the  project,  it  was  necessary 
for  Brice  Mortgage  Company  to  obtain  a  commit- 
ment from  FHA  to  insure  said  mortgages. 

In  accordance  with  FHA  requirements  ^^•!th  iv- 
spect  to  the  insurance  of  a  project  located  in  Ko- 
diak, Alaska,  the  Secretary  of  Navy  in  1951,  with 
respect  to  Raymond  Lewds  and  again  in  1952  with 
respect  to  Aleutian  Homes,  Inc.,  certified  to  FHA 
(1)  the  critical  urgent  need  of  the  Navy  for  385 
family  units  for  use  by  military  and  civilian  per- 
sonnel at  the  Kodiak  Naval  Base,  (2)  the  perma- 
nency of  the  Kodiak  Naval  Base,  and  (3)  the 
ability  of  such  military  and  civilian  personnel  to 
pay  rentals  for  such  units  in  the  amount  of  $100, 
$130  and  $150  for  small  two,  large  two  and  three 
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bedroom  units,  iiK-luding'  garage  and  kitchen  equip- 
ment. 

In  1952,  FHA  appraised  the  vakie  of  a  344  unit 
project  at  $5,904,250  and  in  April  1952,  issued  for 
a  stated  period  its  conditional  commitment  to  Brice 
Mortgage  Company  to  insure  long-range  individ- 
ual mortgages  on  each  home  in  a  total  amount  of 
$4,706,400,  which  amount  was  based  on  80  per  cent 
of  the  FHA  appraised  value. 

(c)  Purchase  of  FHA  Insured  Mortgages  by 
FNMA. 

Also  in  1952,  FNMA  issued  its  commitment  to 
Brice  Mortgage  Company  to  i)urchase  at  par  the 
individual  long-range  mortgages  as  they  were  ob- 
tained by  Brice  Mortgage  Company  and  insured 
by  FHA. 

The  $4,706,400  to  be  received  from  the  long-term 
financing  was  to  be  used  by  Aleutian  Homes,  Inc., 
for 

(1)  repayment  of  the  construction  loan  from 
HHFA  $4,230,900;  (2)  payment  of  costs  of  taking 
out  the  permanent  individual  mortgages;  and  (3) 
any  balance  remaining  as  capital. 

2.     Short-term  Interim  Loan  for  Construction 

Purposes  from  HHFA 

During  1952,  Aleutian  Homes,  Inc.,  and  Brice 
Mortgage  Company  found  it  impossible  to  secure 
from   private   sources   the    financing   required    for 
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the  construction  of  the  project  x>i'ior  to  the  obtain- 
ing of  the  long-range  financing  as  set  forth  above, 
and  sought  assistance  from  HHFA. 

During  1952,  negotiations  were  had  between  Brice 
Mortgage  Com])any,  acting  on  behalf  of  Aleutian 
Homes,  Inc.,  and  the  Community  Facilities  and 
Special  Operations  Branch  of  HHFA  for  the  pur- 
pose of  securing  an  interim  loan  for  construction 
purposes.  A  final  a])plication  was  made  by  Aleutian 
Homes,  Inc.,  late  in  1952  and  approved  in  January, 
1953.  This  interim  construction  loan  bv  HHFA  was 
in  the  sum  of  $4,230,900,  which  constituted  90  per 
cent  of  the  amount  of  the  FHA  and  FNMA  com- 
mitments with  respect  to  the  permanent  long-range 
financing,  the  application  indicating  the  difference 
between  the  projected  costs  and  the  loan  amount 
applied  for  would  l)e  provided  for  by  the  Sponsor, 
Aleutian  Homes,  Inc. 

The  loan  was  authorized  by  a  Loan  Authorzation 
signed  by  the  Administrator,  and  carried  into  effect 
by  documents  required  by  a  Building  Loan  Agree- 
ment, including  a  guaranty  of  the  Loan  Agreement 
and  the  guaranty  of  the  construction  contract  by 
R.  B.  Woodbury,  and  a  promissory  note  and  deed 
of  trust.  Procedures  for  disbursement  under  the 
loan  were  provided  for  in  a  Loan  and  Disbursement 
Agreement  executed  by  R.  B.  Woodbury  as  Presi- 
dent, Aleutian  Homes,  Inc.,  April  27,  1953.  The 
construction  contracts  and  stock  of  Aleutian  Homes, 
Inc.,  vrere  assigned  to  the  Administrator.  A  Standby 
Agreement  was  executed  by  R.  B.  Woodbur}^,  Presi- 
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dent,  Aleutian  Homes,  Inc.,  and  R.  B.  Woodbury, 
individually.  Performance  bonds  run  to  Aleutian 
Homes,  Inc.,  and  the  Administrator. 

D.    Contractual  Arrangements  for  Construction  of 
Project. 

Contractual  arrangements  for  the  construction 
of  the  project  under  the  interim  loan  from  HHFA 
were  signed  in  Seattle,  "Washington,  on  April  27, 
1953.  In  general  they  provided  as  follows :  Aleutian 
Homes,  Inc.,  as  the  owner  entered  into  a  ''general 
contract"  with  Kodiak  Construction  Co.,  for  the 
construction  of  the  housing  project  for  the  payment 
of  the  sum  of  $4,230,900  (the  total  maximum 
amount  of  the  HHFA  loan).  Kodiak  Construction 
Co.,  as  general  contractor  in  turn  contracted  with 
three  subcontractors,  plus  a  freight  company,  the 
total  payment  under  which  subcontracts,  plus 
freight,  similarly  equaled  the  sum  of  $4,230,900  (the 
maximum  total  amount  of  the  HHFA  loan).  These 
subcontracts  were  as  follows : 

1.  A  "supply  contract"  entered  into  with  Alex 
B.  Carlton,  doing  business  as  Carlton  Liunber  Com- 
pany, for  the  purchase  of  the  prefabricated  housing 
packages. 

2.  A  "site  construction  contract"  entered  into 
with  Pacific  Alaska  Contractors,  Inc.,  for  prepara- 
tion of  the  site. 

3.  A  "construction  contract"  entered  into  with 
Leo  S.  Wynans  Co.,  Inc.,  for  the  erection  of  the 
prefabricated  houses  on  the  prepared  sites. 
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4.  A  contract  with  Coastwise  Line  for  tlie  trans- 
portation of  prefabricated  house  packages  and  other 
materials  from  Portland,  Oregon,  to  Kodiak, 
Alaska. 

VI.    Construction  of  Project  to  November,  1953 

During  the  summer  of  1953,  certain  difficulties 
arose  in  the  preparation  of  the  site  and  a  contro- 
versy developed  between  Kodiak  Construction  Co., 
speaking  through  Leo  S.  Wynans,  its  agent,  and 
Pacific  Alaska  Contractors,  Inc.  At  the  time  of  this 
controversy  Pacific  Alaska  Contractors,  Inc.,  ceased 
further  work  on  the  site  preparation  and  Kodiak 
Construction  Co.,  under  the  direction  of  Wynans 
proceeded  to  furnish  laboi-  and  materials  required 
under  the  site  construction  contract. 

In  October  and  November,  1953,  financial  diffi- 
culties arose  in  connection  with  the  construction  of 
the  project,  and,  on  November  6,  1953,  Pacific 
Alaska  Contractors,  Inc.,  filed  a  claim  of  lien 
against  the  project  for  the  sum  of  $150,504.43. 
Thereupon,  construction  came  to  a  standstill  with 
the  project  approximately  75  per  cent  completed. 

VTI.     Formation  and  Adoption  of  Completion 

Agreement 

When  construction  came  to  a  standstill  in  the  late 
fall  of  1953,  several  possibilities  of  action  were 
considered.  These  included  foreclosure,  completion 
of  the  project  by  the  surety  companies,  demand 
on  Ray  B.  Woodbury  for  performance,  introduc- 
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tion  of  additional  money  in  tlie  project  in  conjunc- 
tion with  Aleutian  Homes,  Inc.,  or  in  substitution 
of  Aleutian  Homes,  Inc.,  sponsorship,  or  completion 
of  th(^  project  based  upon  a  completion  agreement. 

In  November,  1953,  demand  was  made  on  Ray  B. 
Woodbury  under  his  guarantee.  Woodbury  failed 
to  comply  with  the  demand. 

In  Jaimary,  1954,  a  completion  agreement  was 
formulated  in  substantially  the  form  in  which  it  be- 
came effective  on  April  23,  1954.  The  period  from 
the  end  of  January  through  April  23,  1954,  was 
devoted  to  securing  the  necessary  consent  to  placing 
the  completion  agreement  in  operation. 

In  general,  the  completion  agreement  provided 
for  the  completion  of  the  construction  of  the  proj- 
ect and  the  payment  order  of  claimants,  creditors 
and  completion  costs  in  four  Stages.  To  carry  out 
this  program,  Aleutian  Homes,  Inc.,  Kodiak  Con- 
struction Co.,  and  Leo  S.  Wynans  Co.,  Inc.,  agreed 
to  vest  in  a  Project  Manager  exclusive  authority  to 
take  any  and  all  action  in  connection  with  the  proj- 
ect that  they  would  be  authorized  to  take,  subject  to 
rights  of  HHFA  defined  therein. 

VIII.     Completion  of  Project 

Under  the  completion  agreement  the  project  man- 
ager (Harry  M.  Langion)  was  appointed  with  certain 
prescribed  duties  and  responsibilities  and  authority 
Avith    respect    to    completion    of    the    construction 
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and  payment  of  the  claims  against  tlie  })i'()ject. 
Similarly  a  construction  superintendent  (Scott  J. 
Cross)  was  selected  to  take  charge  of  the  physical 
completion  of  the  project.  Under  this  arrangement, 
the  construction  of  343  houses  was  completed  on 
October  26,  1954.  The  344th  house  was  not  erected 
because  the  lot  provided  therefor  was  found  un- 
suitable for  building. 

By  April  12,  1955,  341  out  of  the  343  houses  con- 
structed had  passed  FHA  final  inspection.  The  re- 
maining two  at  that  time  were  unacceptable  for 
reasons  relating  to  their  foundations.  Under  the 
completion  agreement,  all  claims  listed  in  Stages  1 
and  2  were  paid,  while  only  some  of  the  claims  in 
Stages  3  and  4  were  paid. 

IX.    Abandonment  of  Existing  Long-Term 
Financing  Commitments 

The  permanent  individual  mortgages  were  not 
taken  out  on  any  of  said  341  houses  and  during 
June,  1955,  the  FHA  commitments  to  insure  such 
mortgages  and  the  FNMA  commitments  to  purchase 
such  mortgages  at  par  expired. 

X.    Occupancy  of  Project 

The  occupancy  of  the  Kodiak  project  in  terms  of 
number  of  houses  rented  and  percentage  of  number 
of  houses  rented  to  the  number  of  houses  available 
for  each  of  the  months  commencing  in  1954  is  as 
follows : 
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Number  Number  Percentage 

of  Houses  of  Houses  of 

Date                                               Available  Rented  Occupancy 

July,    1954   35  32 

August,  1954  203  91 

September,   1954  235  125 

October,  1954  343  142 

[From  this  date  ou.] 

November,    1954    151 

December,  1954  161 

January,   1955   168 

Fcbruaiy,   1955   182 

Marcli,   1955  191 

April.  1955  209 

May,    1955    219 

Juno,   1955   233 

July,    1955   247  72 

Auo-ust,   1955  256  75 

September,  1955  267  78 

October,  1955  281  82 

November,  1955  288  85 

December,  1955  294  86 

January,  1956  288  85 

February,  1956  291  85 

March,  1956  285  84 

April,  1956  295  87 

May,  1956  294  86 

June,  1956  285  84 

July.  1956  286  84 

August,  1956  288  85 

September,  1956  307  91 

October,  1956  318  94 

November,  1956  322  95 

December,  1956  318  94 

January.  1957  315  93 

February,  1957  313  92 

March.  1957  317  93 

April.  1957  306  90 

May,  1957 295  87 

June  20,   1957  289  85 

July,    1957    342  290  86 
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Number  Number  Percentage 

of  Houses  of  Houses  of 

Date                                                  Available  Rented  Oecupancy 

August,  1957  2<)6  87 

September,  1957  299  88 

October,  1957  287  85 

November,  1957  279  82 

December,  1957  278  82 

January,  1958  283  83 

February,  1958  284  83 

March,  1958  285  84 

April,  1958  287  84 

May,  1958  275  81 

June,  1958  275  81 

July,  1958  339  263  77 

August,  1958  339  257  75 


'>^^ 


January,  1959  339  238  70 

February,  1959  238  70 

March,  1959  227  66 

April,  1959  224  66 

May,  1959  217  64 

June,   1959   216  63 

Jiily,    1959    215  63 

August,  1959  204  60 

The  Navy  determined  that  the  cost  in  renting 
and  the  cost  of  utilities  to  occupants  of  Aleutian 
Homes,  Inc.,  was  more  than  the  personnel  and  civil- 
ian employees  could  pay,  and  increased  the  rental 
allowance  to  military  personnel  livino'  in  the  Aleu- 
tian Homes  project  in  the  amount  of  $37.50  a 
month  for  enlisted  men  and  $36.00  a  month  for 
officers.   This  occurred    

During  the  summer  of  1957,  the  Navy  indicated 
service  personnel  was  to  be  reduced  by  10  per  cent 
and  civilian  personnel  by  approximately  33%  per 
cent. 
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XI.    Payments  Made  and  Received  by  Government 
Agencies  With  Respect  to  Project 

A.  HHFA  made  advances  to  or  for  the  benefit 
of  Aleutian  Homes,  Inc.,  for  i)roject  construction 
costs  in  the  total  amount  of  $4,192,717.10  as  follows: 

1.  Prior  to  the  completion  agreement  (from 
June  25,  to  November  24,  1953),  $3,330,062.68  (out 
of  the  total  authorized  loan  of  ^,230,900). 

2.  Subsequent  to  the  completion  agreement, 
$862,654.42  to  the  Aleutian  Homes  on  requisition 
of  the  Project  Manager. 

The  difference  between  this  total  amount  ad- 
vanced by  HHFA  ($4,192,717.10)  and  the  total  loan 
authorized  ($4,230,900)  of  $37,282.90  was  withheld 
by  reason  of  the  one  house  not  built  and  the  two 
houses  which  by  April,  1955,  had  not  passed  final 
FHA  inspection. 

In  March,  1955,  HHFA  authorized  advances  in 
an  amount  not  to  exceed  $160,000  (in  addition  to 
the  original  loan  of  $4,230,900)  to  be  made  to  Aleu- 
tian Homes,  Inc.,  to  be  spent  for  the  care  and  pres- 
ervation of  its  security.  HHFA  advanced  to  Aleu- 
tian Homes,  Inc.,  on  March  15,  1955,  $56,239.19, 
which  amount  was  repaid  to  HHFA  on  May  5„  1956, 
tog(^ther  with  $3,966.01,  representing  7  j^er  cent  in- 
terest on  said  sum  from  March  15,  1955,  to  May  5, 
1956. 

3.  Ijiterest  under  the  note  has  been  accruino-  at 
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the  rate  of  5  per  cent.  As  of  June  30,  1957,  accrued 
interest  claimed  by  HHFA  to  be  due  and  unpaid 
was  $211,105.65.  As  of  December  31,  1959,  accrued 
interest  claimed  hy  HHFA  to  be  due  and  unpaid 
was  $384,756.43  together  with  the  principal  balance. 

B.  HHFA  received  payments  made  by  or  on  be- 
half of  Aleutian  Homes,  Inc.,  in  the  total  amomit 
of  $909,675.58  as  follows : 

1.  Prior  to  the  completion  agreement  (June  25, 
to  October  31,  1953)  $35,134.14. 

2.  After  the  completion  agreement,  from  the 
project  manager  $402,241.44. 

3.  Immediately  prior  to  foreclosure  HHFA 
withdrew  from  bank  accoimts  maintained  by  the 
Aleutian  Homes,  Inc.,  Project  Manager  an  addi- 
tional $122,300. 

4.  From  the  court  appointed  receiver  $350,000. 

C.  FHA  received  fees  for  its  commitments  to 
insure,    and    extension    thereof,    the    total    sum    of 

$22,360. 

D.  FNMA  received  fees  for  its  commitments  to 
purchase,  and  extension  thereof,  the  sum  of  $106,- 
422.77. 

XII.     Rentals  Received  by  Project  Manager 
Prior  to  Foreclosure 

From  July  1,  1954,  through  June  14,  1957,  the 
Aleutian    Homes,    Inc.,    project   manager    receiA^d 
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rentals  from  the  project  in  the  total  amount  of  $1,- 
114,800.20,  and  disbursed  said  funds  as  indicated 
in  the  records  he  maintained  of  the  project.  Most 
of  said  funds  were  disbursed. 


XIII.  Payments  Made  by  Plaintiff  Ray  B.  Wood- 
bury Subsequent  to  the  Formulation  of  the 
Completion  Agreement. 

During  1954,  1955  and  1956,  plaintiff  paid  to  The 
Bank  of  California,  N.  A.,  the  following  simis  of 
money  on  the  following  dates  in  payment  of  the 
claim  of  The  Bank  of  California,  N.  A.,  as  set  forth 
in  the  completion  agreement: 

Date  of  Payment  Amount  Paid  Credited  to 

Feb.  18,  1954  $  1,083.33  Interest 

June    2,  1954  1,875.00  Interest 

Aug.  20,  1954  1,875.00  Interest 

Dec.     6,   1954  1,895.83  Interest 

May  18,   1955  3,750.00  Interest 

May  18,   1955   41,455.00  Principal 

May  18,   1955   14,526.43  Principal 

June  13,  1955  2,352.75  Principal 

July  11,   1955  2,352.75  Principal 

Aug.  12,  1955  890.56  Interest 

Sept.  13,  1955  285.31  Interest 

Sept.  13,  1955  2,063.69  Principal 

Sept.  28,  1955  658.25  Principal 

Oct.   10,   1955   653.27  Interest 

Oct.   10,    1955   25,591.13  Principal 

June  11,  1956  787.92  Interest 

July     6,  1956  1,499.58  Interest 

July     6,   1956  61,000.00  Principal 

During  1954,  plaintiff  paid  Brice  Mortgage  Com- 
pany $35,000  in  settlement  of  all  claims  of  Brice 
Mortgage    Company    and    Brice    Realty    Company 
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against  the  project  for  alleged  work  done  and  serv- 
ices performed  prior  to  the  execution  of  the  com- 
pletion agreement. 

During  1954,  plaintiff  paid  $75,000  to  the  Admin- 
istrator for  use  under  a  requirement  to  pay  over- 
head under  the  overhead  agreement  and  comj^letion 
agreement  that  Ray  B.  Woodbury  pay  overhead 
therein  described.  Defendant  made  demands  for 
additional  overhead  payments  which  Ray  B.  Wood- 
bury did  not  make. 

September  18,  1956,  plaintiff  satisfied  the  judg- 
ment obtained  by  General  Casualty  Company  on 
July  24,  1956,  for  the  unpaid  premium  on  the  bond 
issued  on  behalf  of  Kodiak  Construction  Co.,  to- 
gether with  expenses  relating  thereto  by  the  pay- 
ment to  General  Casualty  Company  of  the  sum  of 
$33,542.09.  In  the  defense  of  said  action  R.  B. 
Woodbury  incurred  legal  fees  and  other  expenses 
in  the  sum  of  $2,412.93. 

XIV.    Foreclosure  Suit 

HHFA  on  or  about  June  11,  1957,  in  the  United 
States  District  Court  for  the  District  of  Alaska, 
Third  Judicial  Division,  Anchorage,  commenced 
foreclosure  proceedings  in  the  name  of  the  United 
States  of  America  against  Aleutian  Homes,  Inc.,  a 
corporation;  Pacific  Alaska  Contractors,  Inc.,  a 
corporation;  Alex  B.  Carlton,  doing  business  as 
Carlton  Lumber  Company;  City  of  Kodiak,  a  mu- 
nicipal   corporation    of   the    Territory   of   Alaska; 
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James  C.  Dougherty,  Trustee  under  the  Will  of 
Hugh  Doughei-ty;  Lee  Bettinger;  Jack  Hinckel; 
M.  Justin  Herman  and  David  Oliver,  as  Trustees; 
Lindley  R.  Durkee  and  Melvin  Frazier,  as  Trustees ; 
and  "Also  all  other  persons  or  parties  unknown 
claiming  any  right,  title,  estate,  lien  or  interest  in 
the  real  estate  described  in  the  complaint  herein," 
defendants.  Civil  No.  A-13,484. 

On  June  14,  1957,  upon  the  motion  of  plaintiff, 
the  court  appointed  M,  G.  Gebhart  receiver  of  the 
moi'tgaged  property  until  further  order  of  the 
court. 

On  or  about  June  20,  1958,  the  court  authorized 
the  payment  by  the  receiver  to  HHFA  of  $200,000 
out  of  proceeds  from  operation  of  the  project,  and 
said  $200,000  was  paid  to  HHFA. 

On  or  about  September  12,  1958,  plaintiff 
amended  its  complaint  by  adding  as  defendants  the 
Territory  of  Alaska,  Kodiak  Construction  Co.,  a 
corporation,  Leo  S.  Wynans  Co.,  Inc.,  a  corpora- 
tion, and  United  States  of  America. 

On  or  about  April  10,  1959,  pursuant  to  request 
of  receiver,  the  court  authorized  the  payment  by 
the  receiver  to  HHFA  of  $150,000  out  of  proceeds 
from  operation  of  the  project  and  said  $150,000 
was  paid  to  HHFA. 
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Plaintiff's  Contentions 
With  respect  to  plaintiff's  complaint 

1.  Plaintiff  denies  defendant's  contentions. 

2.  HHFA  participated  in  the  foi-miilation  of 
the  completion  agreement  dated  4/23/54  and  ac- 
cepted the  same,  under  the  terms  of  which  plaintiff 
(a)  agreed  to  become  a  standby  creditor  as  to  his 
then  existing  claims,  (b)  agreed  to  advance  further 
substantial  smns  of  money,  and  (c)  agreed  to  re- 
linquish any  further  control  and  direction  of  the 
project. 

3.  The  construction  and  operation  of  the  proj- 
ect subsequent  to  April  24,  1954,  was  under  the 
control  of  HHFA,  and  plaintiff  did  in  fact  ad- 
vance substantial  funds  to  the  project. 

4.  In  entering  into  the  completion  agreement 
and  in  assuming  control  over  the  construction  and 
operation  of  the  project,  HHFA  and  the  Adminis- 
trator entered  into  and  occupied  a  jfiduciary  rela- 
tionship with  respect  to  plaintiff,  Aleutian  Homes, 
Inc.,  creditors  and  other  interested  parties  to  the 
completion  agreement. 

5.  HHFA,  its  agents  and  employees,  carelessly 
and  negligently  or  deliberately  and  wilfully 
breached  said  fiduciary  relationship  by  refusing  to 
adopt  a  permanent  long-range  program  of  amortiz- 
ing the  Kodiak  project  in  a  manner  which  consid- 
ered the  claims  of  all  the  parties  interested  in  the 
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completion  agreement  and  instead  by  proceeding  to 
satisfy  and  prefer  its  own  interest  as  a  creditor 
from  the  assets  of  the  project  to  the  exclusion  of 
the  interests  of  said  other  persons. 

6.  By  reasons  of  said  breach  of  fiduciary  obliga- 
tion, plaintiff  has  suffered  damages  in  the  amount 
of  $75,0(X)  as  set  forth  in  his  first  cause  of  action. 

7.  By  reason  of  said  breach  of  fiduciary  obliga- 
tion, phiintiff  has  suffered  damages  in  the  amount 
of  $164,594.80  as  set  forth  in  his  second  cause  of 
action. 

8.  By  reason  of  said  breach  of  fiduciary  obliga- 
tion, plaintiff  has  suffered  damages  in  the  amount 
of  $35,955.02  as  set  forth  in  his  third  cause  of 
action. 

9.  By  reason  of  said  breach  of  fiduciary  obliga- 
tion, plaintiff  has  suffered  damages  in  the  amount 
of  $150,000  as  set  forth  in.  his  forth  cause  of  action. 

10.  By  reason  of  said  breach  of  fiduciary  obliga- 
tion, plaintiff  has  suffered  damages  in  the  amount 
of  $428,127  as  set  forth  in  this  sixth  cause  of  action. 


Defendant's  Contentions 

I. 

Bofondant  denies  Plaintiff's  Contentions. 
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II. 

Defendant  further  contends: 

A.  That  Defendant's  Motion  to  Dismiss  Plain- 
tiff's Complaint  should  be  granted. 

B.  That  the  complaint  does  not  state  facts  to 
constitute  a  claim  upon  which  relief  can  be  granted. 

C.  That  the  complaint  is  barred  by  the  statute 
of  limitations,  28  U.S.C.  §2401. 

D.  That  the  acts  complained  of  in  plaintiff's 
complaint  arose  in  the  exercise  of  discretionary 
functions  and  the  Court  has  no  jurisdiction  thereof 
by  reason  of  28  U.S.C.  §2680(a). 

E.  That  the  acts  complained  of  may  not  subject 
defendant  to  damages  as  an  interference  with  con- 
tract relations  by  reason  of  28  U.S.C.  §2680 (h). 

F.  That  plaintiff  has  failed  to  allege  facts  in 
his  complaint  giving  him  standing  to  sue. 

Gr.  That  plaintiff  has  failed  to  join  Aleutian 
Homes,  Inc.,  an  indispensable  party  to  the  action. 

H.  That  the  allegations  of  the  conijdaint  are  not 
cognizable  under  the  Federal  Tort  Claims  Act,  and 
the  Court  is  therefore  without  jurisdiction  of  the 
subject  matter  of  plaintiff's  complaint. 

I.  That  redemption  of  stock  as  demanded  by 
Plaintiff's  Fourth  Cause  of  Action  would  be  un- 
lawful and  in  fraud  of  creditors  until  all  debts  of 
Aleutian  Homes,  Inc.,  including  those  to  defendant 
are  first  paid,  and  if  redeemed,  the  redemption  pro- 
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ceeds  should  be  paid  to  defendant  in  cash  as  pledgee 
of  such  shares  and  in  accordance  with  the  Standby 
Agreement  dated  April  27,  1953,  executed  by  plain- 
tiff. 

J.  That  the  present  fair  market  value  of  the 
housing  project  is  substantially  less  than  the  sum 
due  and  owing  to  defendant,  and  that  the  799  shares 
of  common  stock  in  the  name  of  Woodbury  were 
and  are  pledged,  assigned  and  delivered  to  defend- 
ant as  security  for  the  indebtedness  of  Aleutian 
Homes,  Inc.,  and  the  obligation  of  Woodbury,  and 
l^laintiff  has  no  right,  title  or  monetary  interest  in 
the  shares  until  the  indebtedness  due  defendant  be 
paid  in  full. 

K.  That  the  alleged  agreement  as  set  forth  in 
the  complaint,  by  an  officer  or  employee  of  the 
United  States  with  Aleutian  Homes,  Inc.,  to  find, 
obtain  and  cause  some  third  party  to  discharge  the 
indebtedness  of  Aleutian  Homes,  Inc.,  to  the  United 
States  is  void  and  not  binding  upon  the  United 
States  and  cannot  give  rise  to  an  action  against  the 
United  States. 

L.  That  the  United  States  can  be  made  a  fidu- 
ciary only  })y  its  express  consent,  and  no  such  con- 
sent has  been  given  herein. 

M.  That  the  plaintiff,  not  having  sought  relief 
in  the  foreclosure  proceedings  of  which  he  com- 
plains, the  results  of  which  alone  can  determine  the 
worth  of  Aleutian  Homes,  Inc.,  stock,  should  be 
esto])pod  and   barred   from  his  asserted  causes   of 
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action  herein,  or  in  the  alternative  the  proceedings 
imcler  the  complaint  in  this  action  should  be  abated 
until  conclusion  of  the  proceedings  in  Civil  A-13484, 
Third  Judicial  District  of  Alaska. 

N.  That  by  reason  of  paragraph  13  and  18  of 
the  Completion  Agreement,  the  Borrower's  Request 
dated  April  23,  1954,  the  Standby  Agreement  ex- 
ecuted April  27,  1953,  and  by  other  collateral  docu- 
ments and  writings  executed  by  plaintiff,  he  is 
estopped  to  assert  the  action  herein. 

O.  That  the  statutory  authority  alleged  by  plain- 
tiff as  a  basis  for  suit  against  the  Administrator  of 
HHFA,  not  made  a  party  herein,  does  not  waive 
the  immunity  of  the  United  States,  defendant 
herein. 

P.  That  insofar  as  plaintiff  appears  to  rely  on 
allegations  that  the  Administrator  or  other  officials 
of  the  defendant  misrepresented  circumstances  re- 
lating to  occupancy,  long-term  finance  or  other  ex- 
pectations or  conditions,  such  allegations  give  rise 
to  no  cause  of  action  by  reason  of  28  U.S.C. 
§2680(h). 

Q.  That  the  rights  and  obligations  of  the  plain- 
tiff were  defined  by  the  loan  document,  and  plain- 
tiff is  bound  thereby. 

R.  That  plaintiff  has  failed  to  allege  any  negli- 
gent or  wrongful  act  or  omission  of  defendant 
proximate  cause  of  the  damages  complained  of,  the 
defendant  committed  no  negligent  or  v;rongfiil  act, 
and   no  negligent  or  wi'ongful   act  or  omission  of 
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defendant  was  the  cause  of  the  damages  asserted  by 
plaintiff. 

S.  That  plaintiff  should  take  nothing  by  reason 
of  his  complaint,  and  defendant  should  have  costs 
and  disbursements  herein. 


Issues 
With  respect  to  plaintiff's  Complaint 

1.  To  what  extent,  if  any,  did  HHFA  enter  into 
or  accept  the  Completion  Agreement '? 

2.  To  what  extent,  if  any,  did  HHFA  assume 
control  over  the  construction  and  operation  of  the 
project  subsequent  to  April  24,  1954? 

3.  Under  the  facts  and  law,  did  HHFA  and  the 
Administrator  enter  into  and  occupy  a  fiduciary 
relationship  with  respect  to  plaintiff,  Aleutian 
Homes,  Inc.,  creditors  and  other  interested  parties 
to  the   Completion  Agreement? 

4.  Did  HHFA,  its  agents  and  employees,  care- 
lessly and  negligently  or  deliberately  and  willfully 
breach  said  fiduciary  relationship,  if  any? 

5.  As  a  proximate  result  of  said  breach  of  fidu- 
ciary obligation,  if  any,  did  ])laintiff  suffer  dam- 
ages in  the  amount  of  $75,000  or  any  other  amount 
as  set  forth  in  his  first  cause  of  action? 

6.  As  a  proximate  result  of  said  breach  of  fidu- 
ciary obligation,  if  any,  did  plaintiff  suffer  dam- 
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ages   in   the   amount   of   $164,594.80   or   any  other 
amount  as  set  forth  in  his  second  cause  of  action? 

7.  As  a  proximate  result  of  said  breach  of  fidu- 
ciary obligation,  if  any,  did  plaintiff  suffer  dam- 
ages in  the  amount  of  $35,955.02  or  any  other 
amount  as  set  forth  in  his  third  cause  of  action"? 

8.  As  a  proximate  result  of  said  breach  of  fidu- 
ciary obligation,  if  any,  did  plaintiff  suffer  dam- 
ages in  the  amount  of  $150,000  or  any  other 
amomit  as  set  forth  in  this  fourth  cause  of  action? 

9.  As  a  proximate  result  of  said  breach  of  fidu- 
ciary obligation,  if  any,  did  plaintiff  suffer  dam- 
ages in  the  amount  of  $428,127  or  any  other  amount 
as  set  forth  in  his  sixth  cause  of  action? 

With  respect  to  defendant's  defenses  to  plaintiff's 
Complaint 

1.  Should  the  defendant's  Motion  to  Dismiss  the 
complaint  be  allowed  or  denied? 

2.  Does  the  Complaint  state  a  claim  upon  which 
relief  can  be  granted  (defendant's  second  defense 
to  plaintiff's  complaint)? 

3.  Does  the  Court,  have  jurisdiction  of  the  sub- 
ject matter  of  the  Complaint  under  the  Federal 
Tort  Claims  Act  (defendant's  third  defense  to 
plaintiff's  Complaint)  ? 

4.  Are  the  claims  asserted  by  plaintiff  barred 
by  the  statute  of  limitations  (defendant's  fourth 
defense  to  plaintiff's  Complaint)  ? 
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5.  Under  the  facts  and  law,  is  plaintiff  estopped 
or  barred  from  asserting  the  complaint  herein  be- 
cause of  failure  to  seek  relief  in  the  foreclosure 
action  in  Alaska? 

6.  Is  plaintiff  estopped  to  seek  relief  because 
of  the  documents  and  writings  executed  by  him  in 
evidence  in  this  case? 

7.  Were  the  alleged  acts  complained  of  by  the 
plaintiff  relating  to  surrender  of  commitments  and 
foreclosure  discretionary  functions  within  28  USC 
§2680  (a)? 

8.  Were  the  alleged  acts  complained  of  excepted 
from  the  consent  given  in  the  Federal  Tort  Claims 
Act  by  reason  of  28  USC  §2680(h)  % 

9.  Could  the  defendant  or  the  HHFA  as  an 
agent  of  the  defendant  enter  into  a  fiduciary  rela- 
tionship absent  its  express  consent? 

10.  Did  the  defendant  or  HHFA  as  an  agency 
of  the  defendant  enter  into  a  fiduciary  relationship 
to  the  plaintiff? 

11.  If  defendant  or  HHFA  as  an  agency  of  the 
defendant  entered  into  a  fiduciary  relationship  to 
plaintiff,  did  defendant  or  HHFA  as  an  agency 
of  the  defendant  breach  such  relationship? 

12.  If  defendant  or  HHFA  as  an  agency  of  the 
defendant  breached  a  fiduciary  relationship  to 
plaintiff,  was  such  breach,  if  any,  the  proximate 
cause  of  any  damage  to  plaintiff? 
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13.  Was  the  fair  market  value  of  th(^  project  at 
the  time  of  a  breach,  if  any,  more  or  less  than  the 
sum  of  outstanding  on  the  promissory  note? 

14.  Is  Aleutian  Homes,  Inc.,  an  indispensable 
party  to  the  action  not  joined? 


Conclusion 

The  parties  hereto  agree  to  the  foregoing  Pre- 
trial Order,  and  the  Court  being  fully  advised  in 
the  premises. 

Now  Orders  that  this  case  shall  proceed  before 
the  Court  without  a  jury,  and 

Orders  That  the  defendant's  Motion  to  Dismiss 
shall  be  segregated  and  first  heard  and  that  if  the 
Complaint  be  not  dismissed  on  the  basis  of  said 
Motion,  the  Court  shall  proceed  to  try  as  a  segre- 
gated issue  the  question  of  whether  or  not  the 
United  States  or  HHFA  as  an  agency  thereof  be- 
came a.  fiduciary  as  to  the  plaintiff,  and  upon  de- 
termination of  said  issues  any  remaining  questions 
shall  be  tried ;  and  it  is  further 

Ordered  that  the  foregoing  pr(4rial  order  shall 
not  be  amended  except  by  consent  of  the  parties  or 
to  prevent  manifest  injustice;  and  it  is  further 

Ordered  that  upon  trial  of  this  cause  no  proof 
shall  be  required  as  to  matters  of  fact  hereinabove 
found  to  be  admitted,  but  that  proof  upon  the  issues 
between  the  plaintiff  and  defendant  as  hereinabove 
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stated  shall  be  heard  except  insofar  as  said  issues 
may  be  determiru>d  by  the  aforesaid  agreed  facts. 

Dated  at  Poi-tland,  Oregon,  this  15th  day  of  July, 
1960. 

/s/  JOHN  F.  KILKENNY, 
District  Judge. 
Approved : 

KING,  MILLER,  ANDERSON,  NASH  & 
YERKE, 

/s/  NORMAN  J.  WIRNER, 

Of  Attorneys  for  Plaintiff. 

/s/  C.  E.  LUCKEY, 

United    States   Attorney,    District   of   Oregon,    Of 
Attorneys  for  Defendant. 

[Endorsed]:     Filed  July  15,  1960. 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  coming  on  now  to  be  heard  upon 
the  defendant's  motion  to  dismiss,  or  in  the  alterna- 
tive, for  a  summary  judgment  under  the  provisions 
of  Rule  12(b)(6)  and  Rule  56,  FRCP,  and  the 
Court  having  considered  such  motion  and  the  briefs 
submitted  by  counsel,  and  lieing  now  advised  in 
the  ])Temises, 

It  Is  Ordered  that  a  decision  on  such  motion  be 
and  the  same  is  herebv  reserved. 
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It  Is  Further  Ordered  that  the  issue  created  by 
the  pretrial  order  on  whether  defendant  was  or 
could  be  a  fiduciary  be  and  the  same  is  hereby 
segreg"ated  from  the  other  issues  and  that  a  trial 
be  held  on  such  issue  on  Monday,  December  12, 
1960,  at  9:30  a.m. 

Dated  this  4th  dav  of  November,  1960. 

/s/  JOHN  F.  KILKENNY, 
District  Judge. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:    Filed  November  4,  1960. 


[Title  of  District  Court  and  Cause.] 

OPINION 
Kilkenny,  J: 

Plaintiff  claims  the  right  to  recover  $853,676.82 
from  defendant  under  the  Federal  Tort  Claims  Act 
(Title  28,  U.S.C.A.  §§1346(b)  and  2671  through 
2680).  The  claim  grows  out  of  the  plaintilf's  in- 
terest in  a  housing  development  at  Kodiak,  Alaska, 
which  development  involved  the  plaintiff  and  sev- 
eral governmental  agencies.  In  order  to  fully  under- 
stand the  issues,  it  is  necessary  to  have  a  clear  pic- 
ture of  the  agencies  involved. 

Housing  and  Home  Finance  Agency  and  Housing 
and  Home  Finance  Administrator  (hereinafter 
called  HHFA)  was  <-reated  by  the  Reorganizatio7i 
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Plan  No.  3  of  1947  ((il  Stat.  954,  5  U.S.C.A.  §133y- 
16).  Under  this  plan  the  various  functions  of  the 
government  relating  to  housing  were  consolidated 
within  HHFA.  At  present,  HHFA  consists  of  five 
constituent  agencies  or  units  dealing  with  various 
aspects  of  the  national  housing  program: 

(1)  Federal  Housing  Administration  (herein- 
after referred  to  as  "FHA"),  an  a,geney  created 
by  the  President  pursuant  to  authorization  by  Con- 
gress, which  engages  in  programs  of  mortgage  in- 
surance. 

(2)  Federal  National  Mortgage  Association,  a 
statutory  corporation  (hereinafter  referred  to  as 
"FNMA"),  which  provides  a  secondary  market  for 
the  purchase  and  discounting  of  mortgages. 

(3)  Urban  Renewal  Administration,  an  agency 
concerned  with  programs  of  urban  renewal  and 
slum  clearance. 

(4)  Public  Housing  Administration,  an  agency 
which  dea^s  M-ith  programs  relating  to  federally  fi- 
nanced housing. 

(5)  Community  Facilities  Administration  (here- 
inafter referred  to  as  "CFA"),  an  agency  which 
engages  in  a  variety  of  programs  relating  to  hous- 
ing and  community  facilities  not  covered  by  the 
other  four  constituent  agencies.  CFA  was  formerly 
called  the  Community  Facilities  and  Special  Oper- 
ations branch  (CF&SO),  but  the  change  in  its  name 
did  not  affect  its   functions  or  authority.   Among 
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the  })rograms  administered  by  CFA  were  those  re- 
lated to  Alaska  housing  and  prefabricated  housing. 

The  agencies  related  to  Urban  Renewal  and  Pub- 
lic Housing  had  no  connection  with  the  Aleutian 
Homes  project. 

The  Housing  and  Home  Finance  Administrator 
(hereinafter  referred  to  as  "Administrator")  is 
the  head  of  HHFA  and  is  responsible  for  the  gen- 
eral supervision  and  coordination  of  the  statutory 
functions  of  the  constituent  agencies  of  HHFA. 


'■^^ 


The  original  interest  of  the  government  in  pre- 
fabricated housing  was  contained  in  the  Veterans 
Emergency  Housing  Act  of  1946,  60  Stat.  207,  Chap. 
268,  §12 (a).  The  government  functions  relating  to 
this  program  of  prefabricated  housing  were,  at 
that  time,  vested  in  the  Reconstruction  Finance 
Corporation,  a  corporation  (hereinafter  referred 
to  as  "RFC").  The  powers  of  RFC  which  were  ap- 
plicable to  its  functions  in  the  field  of  prefabricated 
housing  were  set  out  in  15  IT.S.C.A.  §603.  The 
powers  and  functions  of  RFC  which  related  to  pre- 
fabricated housing  were  transferred  to  HHFA  by 
Reorganization  Plan  No.  23  of  1950  (64  Stat.  1279; 
5  U.S.C.A.  §133z-15),  as  limited  by  statute.  By  Title 
12  U.S.C.  §1723 (d)  the  functions  of  HHFA  imder 
Section  2  of  Reorganization  Plan  No.  22  of  1950 
were  transferred  to  FNMA  August  2,  1954. 

Provisions  for  the  making  of  loans  for  prefabri- 
cated housing  were  added  as  ^S102a  of  the  Housing 
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Act  of  1948  (62  Stat.  1268)  by  the  Critical  Defense 
Housing  Areas  Act  of  1951  (65  Stat.  293;  12  U.S. 
C.A.,  Section  1701g-l). 

The  powers  given  the  Housing  and  Home  Finance 
Administrator  with  respect  to  prefabricated  hous- 
ing, set  forth  in  12  U.S.C.A.  §1701g-2,  include  the 
following : 

(A)  All  the  powers  and  fmictions  transferred 
to  him  by  Reorganization  Plan  No.  23  of  1950. 

(B)  The  powers,  functions  and  duties  set  forth 
in  12  U.S.C.A.  §1749a,  except  subsection  (c)(2) 
thereof. 

(C)  The  power  to  "take  any  and  all  actions 
determined  by  him  to  be  necessary  or  desirable  in 
making  servicing,  compromising,  modifying,  liqui- 
dating, or  otherwise  dealing  with  or  realizing  on 
loans  thereunder.  Such  powers,  functions,  and 
duties  may  be  exercised  in  the  several  States,  the 
District  of  Columbia,  and  the  TeiTitories  and  pos- 
sessions of  the  United  States." 

Included  in  the  powers  of  the  Administrator,  set 
forth  in  §1749  (a)  to  which  reference  is  made  in 
§1701g-2(B)  as  being  applicable  to  the  prefabri- 
cated housing  program,  are  the  following: 


a 


(3)     sue  or  be  sued; 


' '  (4)  foreclose  on  any  property  or  commence  any 
action  to  protect  or  enforce  any  right  conferred 
upon  him  by  any  law,  contract,  or  other  agreement, 
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and  Ind  for  and  purchase  at  any  foreclosiu'e  or  any 
other  sale  any  property  in  connection  with  which 
he  has  made  a  loan  pursuant  to  this  subchapter. 
In  the  event  of  any  such  acquisition,  the  Adminis- 
trator may,  notwithstanding  any  other  provision  of 
law  relating"  to  the  acquisition,  handling,  or  disposal 
of  real  property  by  the  United  States,  complete, 
administer,  remodel  and  convert,  dispose  of,  lease 
and  otherwise  deal  with,  such  property:  Provided, 
that  any  such  acquisition  of  real  property  shall  not 
depi'ive  any  State  or  political  subdivision  thereof 
of  its  civil  or  criminal  jurisdiction  in  and  over  such 
] property  or  impair  the  civil  rights  under  the  State 
or  local  laws  of  the  inhabitants  on  such  property; 

"(5)  enter  into  agreements  to  pay  annual  sums 
in  lieu  of  taxes  to  any  State  or  local  taxing  au- 
thority with  respect  to  any  real  property  so  ac- 
quired or  owned; 

'"(6)  sell  or  exchange  at  public  or  private  sale 
or  lease,  real  or  personal  property,  and  sell  or  ex- 
change any  securities  or  obligations  upon  such 
terms  as  he  may  fix; 

"(7)  obtain  insurance  against  loss  in  connec- 
tion with  property  and  other  assets  held; 

"(8)  subject  to  the  specific  limitations  in  this 
subchapter,  consent  to  the  modification,  with  re- 
spect to  rate  of  interest,  time  of  payment  of  any 
installment  of  principal  or  interest,  security,  or 
anv  other  term   of  anv  contract  or  agreement  to 
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which  he  is  a  party  or  which  has  been  transferred 
to  him  pursuant  to  this  subchapter;  and; 

"(9)  include  in  any  contract  or  instrument 
made  pursuant  to  this  subchapter  such  other  cove- 
nants, conditions,  or  provisions  as  he  may  deem 
necessary  to  assure  that  the  purposes  of  this  sub- 
chapter will  be  achieved." 

The  Independent  Offices  Appropriation  Act  of 
1955  passed  on  June  24,  1954,  as  Ch.  359,  68  Stat. 
272  (83rd  Cong.  2d  Sess.,  Public  Law  428)  estab- 
lished as  of  Jmie  30,  1954,  a  revolving  fund  with 
which  the  Administrator  could  account  for  all  as- 
sets and  liabilities  in  connection  with  various  pro- 
grams, including : 


a*     *    * 


functions  transferred  under  Reorganiza- 
tion Plan  No.  23  of  1950  (5  U.S.C.  133z-15,  note), 
or  authorized  under  Sections  102,  102a,  102b,  and 
102c  of  the  Housing  Act  of  1948,  as  amended  (12 
U.S.C.  1701g-1701g-3  [Prefabricated  Housing  Pro- 
gram] )  ;  *  *  *  notes  or  other  obligations  purchased 
pursuant  to  the  Alaska  Housing  Act,  as  amended 
(48  U.S.C.  484(a));  * 


*  *  n 


It  was  further  provided: 

"That  said  fund  shall  be  available  for  all  neces- 
sary expenses  (including  administrative  expenses) 
in  connection  with  the  liquidation  of  the  programs 
carried  out  pursuant  to  the  foregoing  proAdsions 
of  law,  including  operation,  maintenance,  improve- 
ment, or  disposition  of  facilities,  and  for  disburse- 
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ments  pursuant  to  outstanding  commitments  against 
monevs  herein  authorized  to  be  credited  to  said 
fund,  repayment  of  obligations  to  the  Treasury,  and 
refinancing  and  refunding  operations  on  existing 
loans  *  *  *" 

After  non-payment  of  its  note,  the  Aleutian 
Homes,  Inc.,  project  was  included  in  the  liquidating 
program  administered  by  HHFA  under  the  revolv- 
ing fund  established  by  this  Act. 

FHA  was  established  in  1934  with  powers  as 
codified  in  12  U.S.C.A.,  §1702.  It  was  transferred 
as  a  constituent  agency  to  HHFA  by  Reorganiza- 
tion Plan  No.  3  of  1947  (61  Stat.  954,  5  U.S.C.A., 
§133y-16).  The  powers  to  insure  conventional  mort- 
gages on  individual  houses  are  contained  in  Title 
II,  Section  203,  of  the  National  Housing  Act  of 
1934  (48  Stat.  1248,  Chapter  847,  12  IT.S.C.A. 
§1709).  That  section  was  amended  by  the  Housing 
Act  of  1954  (68  Stat.  591)  to  change  the  value  ratio 
of  loans  which  FHA  is  authorized  to  insure  there- 
under. 

Under  the  provisions  of  the  Alaska  Housing  Act, 
FHA  was  given  authority  to  insure  mortgages  in 
Alaska  in  a  dollar  amount  up  to  50  per  cent  higher 
than  its  authority  with  respect  to  mortgages  on 
property  located  in  the  United  States.  Further  it 
gave  FHA  authority  to  insure  mortgages  in  Alaska 
without  the  requirement,  applicable  to  housing  in 
the  states,  that  the  commissioner  find  the  project 
to  be  economically  sound  or  an  acceptable  risk  (63 
Stat.  57,  65  Stat.  315,  12  U.S.C.A.,  §1715d). 
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The  creation  of  FNJVIA  and  the  establishment  of 
its  powers  is  set  out  in  12  U.S.C.A.  §§1716  through 
1723d. 

FNMA  was  transferred  from  the  jurisdiction  of 
RFC  to  HHFA  to  be  "administered  subject  to  the 
direction  and  control"  of  HHFA  by  Reorganization 
Plan  No.  22  of  1950  (64  Stat.  1277,  5  U.S.C.A., 
§133z-15,  as  limited  by  statute.  By  Title  12  U.S.C. 
§1723 (d)  the  functions  of  HHFA  under  Section  2 
of  Reorganization  Plan  No.  22  of  1950  were  trans- 
feriTd  to  FNMA  August  2,  1954. 

Likewise,  it  is  necessary  to  know  the  names  of 
the  non-Federal  government  agencies  and  private 
organizations  involved  or  in  some  way  comiected. 
They  are: 

A.  Alaska  Housing  Authority.  Agency  of  the 
Territory  of  Alaska  concerned  with  housing  prob- 
lems in  Alaska. 

B.  City  of  Kodiak,  Alaska.  The  city  through  its 
officials,  principally  Mayor  Lee  C,  Bettinger,  took 
active  interest  in  promoting  a  housing  project  for 
the  City  under  private  sponsors,  and  provided  tax 
concessions  for  streets  and  other  support  for  the 
project. 

C.  Hubbell  and  Waller.  An  engineering  firm  co- 
operating with  the  City  for  soil  tests,  street  layout, 
etc. 

D.  Ray  Lems  and  associates.  A  firm  which  ne- 
gotiated with  the  City  with  view  to  sponsoring 
construction  of  project. 
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E.  Pacific  Structures,  Inc.  A  firm  in  Portland, 
Oregon,  in  which  R.  B.  Woodbury  and  others  were 
interested  which  planned  to  produce  prefabricated 
houses. 

F.  Aleutian  Homes,  Inc.  An  Oregon  corpora- 
tion formed  by  R.  B.  Woodbury  as  President  and 
principal  stockholder  to  sponsor  the  Aleutian 
Homes  project  and  become  the  owner  thereof. 

G.  Brice  Mortgage  Co.,  and  Brice  Realty  Co. 
Portland,  Oregon,  mortgage  brokers  and  realty 
firms.  Brice  Mortgage  Co.  agreed  with  Aleutian 
Homes,  Inc.,  to  arrange  ])ermanent  financing  for 
the  project  as  mortgagee  under  a  proposed  loan  for 
FHA  insured  mortgages  and  sale  of  the  mortgages 
to  FNMA.  Brice  applied  for  and  received  commit- 
ments from  FHA  to  insure  and  FNMA  to  purchase 
the  mortgages  on  stated  conditions. 

H.  Kodiak  Construction  Co.  An  Oregon  corpora- 
tion organzied  with  R.  B.  AVoodbury  as  President 
for  the  purpose  of  being  the  General  Contractor 
for  the  construction  of  the  project. 

I.  Pacific-Alaska  Contractors,  Inc.  A  Washing- 
ton corporation  which  had  a  sub-contract  from 
Kodiak  Constiiiction  Co.,  for  site  preparation  and 
foundations. 

T.  Carlton  Lumber  Co.  A  fii-m  owned  by  A.  B. 
Carlton  which  had  a  sub-contract  from  Kodiak  to 
furnish  the  prefabricated  house  packages. 
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K.  Leo  S.  Wynans  Co.,  Inc.  An  Oregon  corpora- 
tion having  a  sub-contract  from  Kodiak  to  erect 
the  houses  on-site. 

L.  Coastwise  Steamship  Lines.  Had  agreement 
to  transport  houses  from  Portland,  Oregon,  to 
Kodiak,  Alaska. 

M.  North  Pacific  Supply  Co.  A  partnership  at 
Portland,  Oregon,  in  which  R.  B,  Woodbury,  Fred 
Miller  and  Jack  Crawford  were  partners,  as  elec- 
trical equipment  wholesalers. 

N.  Columbia  Supply  Co.  A  partnership  at 
Swan  Island,  Portland,  Oregon,  composed  of  R.  B. 
Woodbury  and  Lucille  Woodbury,  his  wife. 

O.  Smith  Q  McMenamin.  A  Portland,  Oregon, 
accounting  firm  employed  by  Woodbury  as  account- 
ants on  behalf  of  Columbia  Sujjply  Co.,  Aleutian 
Homes,  Inc.,  and  Kodiak  Construction  Co. 

P.  General  Casualty  Co.  A  bonding  company 
providing  performance  })ond  as  surety  for  general 
contract  performance  by  Kodiak  Construction  Co. 

Q.  United  States  Fidelity  &  Guai'anty  Co.  A 
bonding  company  providing  performance  bond  as 
surety  for  site  improvement  contract  of  Pacific- 
Alaska  Contractors,  Inc. 

R.  United  National  Indemnity  Co.  and  The 
Fidelity  &  Casualty  Co.  of  New  York.  Bondino- 
companies  providing  performance  bond  as  sureties 
on  the  house  package  contract  of  Alex  B.  Carlton. 
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S.  United  Pacific  Insurance  Co.  Bonding  com- 
])any  providing  performance  bond  for  construction 
contract  of  Leo  S.  Wynans,  Inc. 

Commencing  in  1949,  tlie  possibility  of  securing 
additional  housing  for  naval  and  civilian  personnel 
connected  with  the  Kodiak  Naval  Base  in  Alaska 
was  discussed  among  Navy  officials,  officials  of  the 
Alaska  Housing  Authority,  officials  of  the  City  of 
Kodiak  and  officials  of  FHA.  The  possibility  of  se- 
curing housing  luider  the  Wherry  Act  (Title  VIII 
of  the  National  Housing  Act,  as  amended)  was  con- 
sidered and  rejected  and  studies  were  then  made 
with  respect  to  the  possibility  of  construction  of  an 
off-])ase  project  of  some  350  to  400  houses  using 
conventional  FHA  assistance  under  Title  II,  Sec- 
tion 203,  of  the  National  Housing  Act,  as  amended. 

During  1950-1951,  arrangements  were  made  to 
secure,  as  a  site  for  this  project,  certain  land  be- 
longing to  the  federal  government  under  the  con- 
trol of  the  Bureau  of  Land  Management  of  the  De- 
partment of  Interior.  Arrangements  were  made  to 
transfer  this  land  to  the  Alaska  Housing  Authority 
for  reconveyance  to  the  City  of  Kodiak  for  use  for 
a  project  to  be  built  by  a  sponsor  selected  by  the 
City  of  Kodiak.  Subsequently,  in  accordance  with 
law,  the  Alaska  Housing  Authority  conveyed  the 
land  directly  to  the  approved  sponsor.  It  was  de- 
termined that  the  City  of  Kodiak  would  provide 
streets,  the  city  and  Department  of  Interior  through 
Alaska  Public  Works  would  provide  water  and 
sewer   facilities    and    schools    and   the   local    RE  A 
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would  provide  power.  During  1951,  the  City  of 
Kodiak  received  a  commitment  from  the  Alaska 
Public  Works  program  for  money  to  constinict  the 
sewer  and  water  facilities  in  connection  with  the 
proposed  project. 

During  1950  and  1951  considerable  surveying  of 
the  site  and  engineering  was  carried  on  on  behalf 
of  the  City  of  Kodiak  and  a  Raymond  Lewis  of 
Los  Angeles  who  was  a  proposed  sponsor  for  the 
project.  In  late  1951,  Mr.  Lewis  abandoned  interest 
in  sponsorship  of  the  propsed  project. 

During  1951,  plaintiff  became  interested  in  the 
promotion  of  a  house  panel  invented  by  an  archi- 
tect, S.  C.  Horsley.  In  late  1951,  plaintiff  financed  a 
trip  by  Horsley,  R.  A.  Blanchard  and  G.  K.  Gosling 
to  Alaska  to  investigate  the  possibility  of  selling  the 
Horsley  panel  for  use  in  houses  in  Alaska.  In  the 
course  of  this  promotion,  Lee  C.  Hettinger,  the 
Mayor  of  Kodiak,  was  contacted  by  Gosling  and 
commenced  to  interest  plaintiff  to  become  sponsor 
of  the  i:)roposed  project  in  the  place  of  Raymond 
Lewis. 

In  February,  1952,  Aleutian  Homes,  Inc.,  was  in- 
corporated under  the  laws  of  the  state  of  Oregon 
and  in  February  or  March,  1952,  the  City  of  Kodiak 
approved  Aleutian  Homes,  Inc.,  as  the  sponsor  of 
the  proposed  housing  project.  Thereafter,  the 
Alaska  Housing  Authority  conveyed  the  land  se- 
lected for  the  site  to  Aleutian  Homes,  Inc. 
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The  proposed  projejct  was  intended  to  be  fi- 
nanced imder  the  provisions  of  Title  II,  Section 
203,  of  the  National  Housing  Act,  as  amended. 
Under  this  program,  a  private  mortgage  agency 
takes  out  individual  long-term  mortgages  on  each 
house  included  in  the  project.  With  respect  to  the 
Kodiak  project,  Brice  Mortgage  Company  was  se- 
lected to  act  as  the  permanent  mortgagee. 

In  order  to  enable  Brice  Mortgage  Company  to 
sell  the  mortgages  which  it  intended  to  obtain  on 
each  of  the  houses  in  the  project,  it  was  necessary 
for  Brice  Mortgage  Company  to  obtain  a  commit- 
ment from  FHA  to  insure  said  mortgages.  In  ac- 
cordance with  FHA  requirements  with  respect  to 
the  insurance  of  a  project  located  in  Kodiak, 
Alaska,  the  Secretary  of  Navy  in  1951,  with  respect 
to  Raymond  Lewis  and  again  in  1952  with  respect 
to  Aleutian  Homes,  Inc.,  certified  to  FHA  (1)  the 
critical  urgent  need  of  the  Navy  for  385  family 
units  for  use  by  military  and  civilian  personnel 
at  the  Kodiak  Naval  Base,  (2)  the  peraianency  of 
the  Kodiak  Naval  Base,  and  (3)  the  ability  of  such 
military  and  civilian  personnel  to  pay  rentals  for 
such  units  in  the  amount  of  $100,  $130  and  $150 
for  small  two,  large  tw^o  and  three  bedroom  units, 
including  garage  and  kitchen  equipment.  In  1952, 
FHA  appraised  the  value  of  a  344  unit  project  at 
$5,904,250  and  in  April  1952,  issued  for  a  stated 
period  its  conditional  commitment  to  Brice  Mort- 
gage Company  to  insure  long-range  individual 
mortgages    on    each    home    in    a   total    amount    of 
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$4,706,400,  which  amount  was  based  on  80  per  cent 
of  the  FHA  appraised  value. 

Also  in  1952,  FNMA  issued  its  commitment  to 
Brice  Mortgage  Company  to  purchase  at  par  the 
individual  long-range  mortgages  as  they  were  ob- 
tained by  Brice  Mortgage  Company  and  insured 
by  FHA. 

The  $4,706,400  to  be  received  from  the  long-term 
financing  w^as  to  be  used  by  Aleutian  Homes,  Inc., 
for  (1)  repayment  of  the  construction  loan  from 
HHFA,  $4,230,900;  (2)  payment  of  costs  of  taking 
out  the  permanent  individual  mortgages;  and  (3) 
any  balance  remaining  as  capital. 

During  1952,  Aleutian  Homes,  Inc.,  and  Brice 
Mortgage  Company  found  it  impossible  to  secure 
from  private  sources  the  financing  required  for  the 
construction  of  the  project  prior  to  the  obtaining 
of  the  long-range  financing  as  set  forth  above,  and 
sought  assistance  from  HHFA.  In  said  year,  negoti- 
ations Vv-ere  had  between  Brice  Mortgage  Company, 
acting  on  behalf  of  Aleutian  Homes,  Inc.,  and  the 
Community  Facilities  and  Special  Operations 
Branch  of  HHFA  for  the  purpose  of  securing  an 
interim  loan  for  construction  purposes.  A  final 
application  was  made  by  Aleutian  Homes,  Inc.,  late 
in  1952  and  ai:)proved  in  January,  1953.  This  in- 
terim construction  loan  by  HHFA  was  in  the  sum 
of  $4,230,900,  which  constituted  90  per  cent  of  the 
amount  of  the  FHA  and  FNMA  commitments  with 
respect  to  the  permanent  long-range  financing,  the 
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ai:)plication  indicating  th('  differoncc  l)ot\veen  tlio 
projected  costs  and  the  loan  amount  a])])lied  for 
would  be  provided  for  by  the  Si)oi!soj',  Aleuti;\n 
Homes,  Inc.  The  loan  was  authorized  by  a  Loan 
Authorization  signed  by  the  Administrator,  and 
carried  into  etfect  by  documents  required  by  a 
Building  Loan  Agreement,  including  a  guai'anty 
of  the  Loan  Agreement  and  the  guaranty  of  the 
construction  contract  by  R.  H.  Woodbury,  and  a 
promissory  note  and  deed  of  trust.  Procedui'es  for 
disbursement  under  the  loan  w(^re  provided  for  in 
a  Loan  and  Disbursement  Agreement  executed  by 
R,  B.  Woodbury  as  President,  Aleutian  Homes, 
Inc.,  April  27,  1953.  The  construction  contracts  and 
stock  of  Aleutian  Homes,  Inc.,  were  assigned  to  the 
Administrator.  A  Standby  Agreement  was  executed 
])y  R.  B.  Woodbury,  President,  Aleutian  Honn^s, 
Inc.,  and  R.  B.  Woodbury,  individually.  Perform- 
ance bonds  run  to  Aleutian  Homes,  Inc.,  and  the 
Administrator. 

Contractual  arrangements  for  the  construction 
of  the  project  under  the  interim  loan  from  HHFA 
were  signed  in  Seattle,  Washington,  on  April  27, 
1953.  In  general  they  provided  as  follows:  Aleutian 
Homes,  Inc.,  as  the  owner  entered  into  a  "general 
contract"  with  Kodiak  Construction  Co.  for  the 
construction  of  the  housing  project  for  the  payment 
of  the  sum  of  $4,230,900  (the  total  maximum 
amount  of  the  HHFA  loan),  Kodiak  Construction 
Co.,  as  general  contractor,  in  turn  conti'acted  with 
three  subcontractors,  plus  a  freight  company,  the 


94  Bay  B.  Woodbury  vs. 

total  payment  under  which  subcontracts,  phis 
freight,  similarly  equaled  the  sum  of  $4,230,900, 
(the  maximum  total  amount  of  the  HHFA  loan). 
These  subcontracts  were  as  follows: 

1.  A  ''supply  contract"  entered  into  with  Alex 
B.  Carlton,  doing  business  as  Carlton  Lumber  Com- 
pany, for  the  purchase  of  the  prefabricated  housing 
packages. 

2.  A  "site  construction  contract"  entered  into 
with  Pacific  Alaska  Contractors,  Inc.,  for  prepara- 
tion of  the  site. 

3.  A  "construction  contract"  entered  into  with 
Leo  S.  Wynans  Co.,  Inc.,  for  the  erection  of  the 
prefabricated  houses  on  the  prepared  sites. 

4.  A  contract  with  Coastwise  Line  for  the  trans- 
portation of  prefabricated  house  packages  and 
other  materials  from  Portland,  Oregon,  to  Kodiak, 
Alaska. 

During  the  summer  of  1953,  certain  difficulties 
arose  in  the  preparation  of  the  site  and  a  contro- 
versy developed  between  Kodiak  Construction  Co., 
speaking  through  Leo  S.  Wynans,  its  agent,  and 
Pacific  Alaska  Contractors,  Inc.  At  the  time  of  this 
controversy  Pacific  Alaska  Contractors,  Inc., 
ceased  further  work  on  the  site  preparation  and 
Kodiak  Construction  Co.,  under  the  direction  of 
Wynans,  proceeded  to  furnish  labor  and  materials 
required  under  the  site  construction  contract. 

In  October  and  November,  1953,  financial  diffi- 
culties arose  in  connection  with  the  construction  of 
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the  project,  and,  on  November  6,  1953,  Pacific 
Alaska  Contractors,  Inc.,  filed  a  claim  of  lien 
against  the  project  for  the  snni  of  $150,504,43. 
Thereupon,  construction  came  to  a  standstill  with 
the  project  approximately  75  per  cent  completed. 

When  construction  came  to  a  standstill  in  the  late 
fall  of  1953,  several  possibilities  of  action  were 
considered.  These  included  foreclosure,  completion 
of  the  project  by  the  surety  companies,  demand  on 
Ray  B.  Woodbury  for  performance,  introduction 
of  additional  money  in  the  project  in  conjunction 
with  Aleutian  Homes,  Inc.,  or  in  substitution  of 
Aleutian  Homes,  Inc.,  sponsorship,  or  completion  of 
the  project  based  upon  a  completion  agreement.  In 
November,  1953,  demand  was  made  on  Ray  B. 
Woodbury  under  his  guarantee.  Woodbury  failed 
to  comply  with  the  demand.  In  January,  1954,  a 
completion  agreement^  was  formulated  in  substan- 
tially the  form  in  which  it  became  effective  on  April 
23,  1954.  The  period  from  the  end  of  January 
through  April  23,  1954,  was  devoted  to  securing  the 
necessary  consent  to  placing  the  completion  agree- 
ment in  operation.  In  general,  the  completion  agree- 
ment provided  for  the  completion  of  the  construc- 
tion of  the  project  and  the  payment  order  of  claim- 
ants, creditors  and  completion  costs  in  four  stages. 
To  carry  out  this  program,  Aleutian  Homes,  Inc., 
Kodiak  Construction  Co.  and  Leo  S.  Wynans  Co., 
Inc.,  agreed  to  vest  in  a  Project  Manager  exclusive 
authority  to  take  any  and  all  action  in  connection 
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with  the  project  that  they  would  be  authorized  to 
take,  subject  to  the  rights  of  HHFA  defined  therein. 

Under  the  completion  agreement  the  project  man- 
ager (Harry  M.  Langton)  was  appointed  with  cer- 
tain prescribed  duties  and  responsibilities  and 
authority  with  respect  to  completion  of  the  con- 
struction and  payment  of  the  claims  against  the 
project.  Similarly  a  construction  superintendent 
(Scott  J.  Cross)  was  selected  to  take  charge  of  the 
physical  completion  of  the  project.  Under  this  ar- 
rangement, the  construction  of  343  houses  was  com- 
pleted on  October  26,  1954.  The  344th  house  w^as 
not  erected  because  the  lot  provided  therefor  was 
found  unsuitable  for  building. 

By  April  12,  1955,  341  out  of  the  343  houses  con- 
structed had  passed  FHA  final  inspection.  The  I'e- 
maining  two  at  that  time  were  unacceptable  for 
reasons  relating  to  their  foundations.  Under  the 
completion  agreement,  all  claims  listed  in  Stages  1 
and  2  were  paid,  while  only  some  of  the  claims  in 
Stages  3  and  4  were  paid. 

The  permanent  individual  mortgages  were  not 
taken  out  on  any  of  said  341  houses  and  during 
June,  1955,  the  FHA  commitments  to  insure  such 
mortgages  and  the  FNMA  commitments  to  pur- 
chase such  mortgages  at  par  expired. 

The  Navy  determined  that  the  cost  in  renting  and 
the  cost  of  utilities  to  occupants  of  Aleutian  Homes, 
Inc.,  was  more  than  the  personnel  and  civilian  em- 
ployees could  pay,  and  increased  the  rental  allow- 
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ance  to  military  personnel  living  in  the  Aleutian 
Homes  project  in  the  amount  of  $37.50  a  month 
for  enlisted  men  and  $36.00  a  month  for  officers. 

During  the  summer  of  1957,  the  Navy  indicated 
service  personnel  was  to  be  reduced  by  10  per  cent 
and  civilian  personnel  by  approximately  331/3  per 
cent. 

HHFA  made  advances  to  or  for  the  benefit  of 
Aleutian  Homes,  Inc.,  for  j^roject  construction  costs 
in  the  total  amount  of  $4,192,717.10  as  follows: 

1.  Prior  to  the  completion  agreement  (from 
June  25  to  November  24,  1953)  $3,330,062.68  (out  of 
the  total  authorized  loan  of  $4,230,900). 

2.  Subsequent  to  the  completion  agreenient, 
$862,654.42  to  the  Aleutian  Homes  on  requisition  of 
the  Project  Manager.  The  difference  between  this 
tota]  amount  advanced  by  HHFA  ($4,192,717.10) 
and  the  total  loan  authorized  ($4,230,900)  of  $37,- 
282.90  was  withheld  by  reason  of  the  one  house  not 
built  and  the  two  houses  which  by  April,  1955,  had 
not  passed  final  FHA  inspection. 

In  March,  1955,  HHFA  authorized  advances  in 
an  amount  not  to  exceed  $160,000  (in  addition  to 
the  original  loan  of  $4,230,900)  to  be  made  to  Aleu- 
tian Homes,  Inc.,  to  be  spent  for  the  care  and  pres- 
ervation of  its  security.  HHFA  advanced  to  Aleu- 
tian Homes,  Inc.,  on  March  15,  1955,  $56,239.19, 
which  amount  was  repaid  to  HHFA  on  May  5,  1956, 
together   with    $3,966.01,    representing   7    per   cent 
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interest  on  said  sum  from  March  15,  1955,  to  May 
5,  1956. 

3.  Interest  under  the  note  has  been  accruing 
at  the  rate  of  5  per  cent.  As  of  June  30,  1957,  ac- 
crued interest  claimed  by  HHFA  to  be  due  and 
unpaid  was  $211,105.65.  As  of  December  31,  1959, 
accrued  interest  claimed  by  HHFA  to  be  due  and 
unpaid  was  $384,756.43,  together  with  the  principal 
balance. 

HHFA  received  payments  made  by  or  on  behalf 
of  Aleutian  Homes,  Inc.,  in  the  total  amount  of 
$909,675.58  as  follows: 

1.  Prior  to  the  completion  agreement  (June  25 
to  October  31,  1953)  $35,134.14. 

2.  After  the  completion  agreement,  from  the 
project  manager,  $402,241.44. 

3.  Immediately  prior  to  foreclosure  HHFA 
withdrew  from  bank  accounts  maintained  by  the 
Aleutian  Homes,  Inc.,  Project  Manager  an  addi- 
tional $122,300. 

4.  From  the  court  appointed  receiver,  $350,000. 

FHA  received  fees  for  its  commitments  to  insure, 
and  extension  thereof,  the  total  sum  of  $22,360. 

FNMA  received  fees  for  its  commitments  to  pur- 
chase, and  extension  thereof,  the  sum  of  $106,422.77, 

From  July  1,  1954,  through  June  14,  1957.  the 
Aleutian  Homes,  Inc.,  project  manager  received 
rentals   from  the   project   in   the   total   amount   of 
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$1,114,800.20,  and  disbursed  said  funds  as  indicated 
in  the  records  he  maintained  of  the  project.  Most 
of  said  funds  were  disbursed. 

During  1954,  1955  and  1956,  plaintiff  paid  to  The 
Bank  of  California,  N.A.,  the  following  sums  of 
money  on  the  following  dates  in  payment  of  the 
claim  of  the  Bank  of  California,  N.A.,  as  set  forth 
in  the  completion  agreement: 

Date  of  Payment  Amount  Paid  Credited  to 

Feb.   18,   1954  $  1,083.33  Interest 

June     2,  1954  1,875.00  Interest 

Aug.  20,  1954  1,875.00  Interest 

Dec.     6,   1954  1,895.83  Interest 

May   18,   1955  3,750.00  Interest 

May  18,   1955   41,455.00  Principal 

May  18,   1955   14,526.43  Principal 

June  13,  1955  2,352.75  Principal 

July  11,   1955  2,352.75  Principal 

Aug.  12.  1955  890.56  Interest 

Sept.  13,  1955  285.31         .  Interest 

Sept.  13,  1955  2,063.69  Principal 

Sept.  28,  1955  658.25  Principal 

Oct.   10,   1955   653.27  Interest 

Oct.    10,    1955   25,591.13  Principal 

June  11,  1956  787.92  Interest 

July     6,  1956  1,499.58  Interest 

July     6,  1956  61,000.00  Principal 

During  1954,  plaintiff  paid  Brice  Mortgage  Com- 
pany $35,000  in  settlement  of  all  claims  of  Brice 
Mortgage  Company  and  Brice  Realty  Company 
against  the  project  for  alleged  work  done  and  serv- 
ice performed  prior  to  the  execution  of  the  com- 
pletion agreement. 
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During  1954,  plaintiff  paid  $75,000  to  the  Ad- 
ministrator for  use  under  a  requirement  to  pay 
overhead  under  the  overhead  agreement  and  com- 
pletion agreement  that  Ray  B.  Woodbury  pay  over- 
head therein  described.  Defendant  made  demands 
for  additional  overhead  payments  which  Ray  B. 
Woodbury  did  not  make. 

On  September  18,  1956,  plaintiff  satisfied  the 
judgment  obtained  by  General  Casualty  Company 
on  July  24,  1956,  for  the  unpaid  premium  on  the 
bond  issued  on  behalf  of  Kodiak  Construction  Co., 
together  with  expenses  relating  thereto  by  the  pay- 
ment to  General  Casualty  Company  of  the  sum  of 
$33,542.09.  In  the  defense  of  said  action  R.  B.  Wood- 
bury incurred  legal  fees  and  other  expenses  in  the 
sum  of  $2,412.93. 

HHFA  on  or  about  June  11,  1957,  in  the  United 
States  District  Court  for  the  District  of  Alaska, 
Third  Judicial  Division,  Anchorage,  commenced 
foreclosure  proceedings  in  the  name  of  the  United 
States  of  America  against  Aleutian  Homes,  Inc., 
a  corporation;  Pacific  Alaska  Contractors,  Inc.,  a 
corporation;  Alex  B.  Carlton,  doing  business  as 
Carlton  Lumber  Company;  City  of  Kodiak,  a  mu- 
nicipal corporation  of  the  Territory  of  Alaska ; 
James  C.  Dougherty,  Trustee  under  the  Will  of 
Hugh  Dougherty;  Lee  Bettinger,  Jack  Hinckel,  M. 
Justin  Herman  and  David  Oliver,  as  Trustees; 
Lindley  R.  Durkee  and  Melvin  Frazier,  as  Trustees, 
and  "Also  all  other  persons  or  parties  unknown 
claiming  any  right,   title,   estate,   lien   or  interest 
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in  the  real  estate  described  in  the  comjilaint  horoiii,'' 
defendants,  Civil  No.  A-13,484.  On  June  14,  1957, 
upon  the  motion  of  plaintiff,  the  court  appointed 
M.  G.  Gebhart  receiver  of  the  mortgaged  property 
until  further  order  of  the  court.  On  or  about  June 
20,  1958,  the  Court  authorized  the  payment  by  the 
receiver  to  HHFA  of  $200,000  out  of  proceeds  from 
operation  of  the  project,  and  said  $200,000  was  paid 
to  HHFA.  On  or  about  September  12,  1958,  plain- 
tiff amended  its  complaint  by  adding  as  defendants 
the  Territory  of  Alaska,  Kodiak  Construction  Co., 
a  corporation;  Leo  S.  Wynans  Co.,  Inc.,  a  corpora- 
tion, and  United  States  of  America.  On  or  about 
April  10,  1959,  pursuant  to  request  of  the  receiver, 
the  Court  authorized  the  payment  by  the  receiver  to 
HHFA  of  $150,000  out  of  proceeds  from  operation 
of  the  project  and  said  $150,000  was  paid  to  HHFA. 

Plaintiff 's  Contentions 
Generally  speaking, the  plaintiff's  contentions  are: 

1.  That  HHFA  j^articipated  in  the  formulation 
of  the  completion  agreement  dated  4/23/54  and 
accepted  the  same,  under  the  terms  of  which  plain- 
tiff, (a)  agreed  to  become  a  standby  creditor  as  to 
his  then  existing  claims,  ()))  agreed  to  advance  fur- 
ther substantial  sums  of  money,  and  (c)  agreed  to 
relinquish  any  further  control  and  direction  of  the 
project. 

2.  That  the  construction  and  operation  of  the 
project  subsequent  to  April  24,  1954,  was  under 
the  control  of  HHFA,  and  plaintiff  did  in  fact 
advance  substantial  funds  to  the  project. 
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3.  That  in  entering  into  the  completion  agree- 
ment and  in  assuming  control  over  the  construction 
and  operation  of  the  project,  HHFA  and  the  Ad- 
ministrator entered  into  and  occupied  a  fiduciary 
relationship  with  respect  to  plaintiff,  Aleutian 
Homes,  Inc.,  creditors  and  other  interested  parties 
to  the  completion  agreement. 

4.  That  HHFA,  its  agents  and  employees,  care- 
lessly and  negligently  or  deliberately  and  wilfully 
breached  said  fiduciary  relationship  by  refusing  to 
adopt  a  permanent  long-range  program  of  amortiz- 
ing the  Kodiak  project  in  a  manner  which  consid- 
ered the  claims  of  all  the  parties  interested  in  the 
completion  agreement  and  instead  by  proceeding 
to  satisfy  and  prefer  its  own  interests  as  a  creditor 
from  the  assets  of  the  project  to  the  exclusion  of 
the  interests  of  said  other  persons. 

5.  That  by  reason  of  the  alleged  breaches  of  the 
alleged  fiduciary  obligation  plaintiff  was  damaged 
in  a  substantial  sum. 

Defendant's  Contentions 

That  the  Federal  Tort  Claims  Act  (Title  28,  U.  S. 
C.  A.  §1346(b)  and  §§2671  through  2680)  is  not 
applicable  to  the  factual  situation  in  this  case  and, 
consequently,  the  Court  has  no  jurisdiction  to  pro- 
ceed, in  that: 

(a)  The  alleged  breach  of  duty  is  not  a  ''negli- 
gent or  wrongful  act  or  omission"  under  the  Tort 
Claims  Act;  and 
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(b)  The  acts  of  which  plaintiff  complains  wore 
in  the  exercise  of  a  discretionary  function  and  there- 
fore not  actionable  under  the  express  terms  of  the 
exceptions  of  the  Tort  Claims  Act,  Title  28,  U.  S. 
C.  A.  §2680. 

In  view  of  my  ultimate  decision,  it  is  not  neces- 
sary to  mention  other  points  raised  by  defendant. 

The  testimony  is  clear  and  convincing  that  the 
defendant,  acting  by  and  through  the  Navy  I)e])art- 
ment,  was  vitally  interested  in  the  construction  of 
housing  for  Navy  personnel  at  Kodiak.  Likewise, 
the  testimony  clearly  shows  that  plaintiff,  through 
his  corporations  and  individually,  was  interested  in 
the  construction  from  an  investment  viewpoint.  All 
parties  entered  into  the  original  agreements  in  en- 
tire good  faith. 

After  Brice  Mortgage  Company  was  unable  to 
arrange  for  long-term  financing,  it  became  a  cer- 
tainty that  such  financing  could  be  obtained  only 
through  defendant's  agencies.  In  my  opinion  the 
evidence  is  conclusive  that  no  housing  project  would 
ever  have  been  commenced  at  Kodiak  if  long-term 
financing  had  not  been  contemplated  by  defendant's 
agencies.  If  there  ever  was  any  doubt  on  the  subject 
of  long-term  financing,  that  doubt  was  removed  when 
financial  difficulties  arose  and  construction  ground 
to  a  halt  in  the  fall  of  1953. 

A  large  scale  housing  project  in  Kodiak,  Alaska, 
such  as  here  contemplated,  could  not  be  successful 
unless  supported  by  Navy  personnel.  That  the  Navy 
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was  vitally  interested  is  clearly  shown  by  the  cer- 
tificate of  the  Secretary  of  the  Navy  made  in  1952 
in  which  he  certified  to  FHA  the  critical  need  of 
the  Navy  for  385  family  units  for  use  by  military 
and  civilian  personnel  at  Kodiak  Naval  Base,  the 
permanency  of  the  Kodiak  Naval  Base  and  the 
ability  of  such  military  and  civilian  personnel  to 
pay  rentals  as  indicated  on  page  10  of  this  Opinion, 
Defendant  was  even  more  deeply  involved  in 
October  and  November,  1953,  when  certain  liens 
were  filed  against  the  project.  Construction  came 
to  a  standstill  when  the  project  was  approximately 
75  per  cent  complete.  Prior  to  the  signing  of  the 
completion  agreement,  defendant,  through  HHFA, 
advanced  $3,330,062.28  on  the  project.  When  we 
look  at  this  agreement  in  light  of  the  huge  invest- 
ment in  the  project  then  held  by  defendant,  we  can 
readily  imderstand  why  defendant's  agency  wanted 
absolute  control  removed  from  the  hands  of  plain- 
tiff and  his  organizations  and  placed  in  the  hands 
of  defendant's  agency. 

The  evidence  is  undisputed  that  HHFA  played 
a  major  part  in  all  of  the  negotiations  leading  up 
to  the  signing  of  the  completion  agreement  on  April 
23,  1954.  Certainly,  defendant's  agency  is  not  to  be 
criticized  for  attempting  to  save  an  investment  of 
approximately  three  and  one  third  million  dollars. 
If  the  project  was  not  completed,  the  investment 
would  be  worthless.  In  my  opinion  this  agency, 
undei'  the  facts  then  existing  and  under  the  powers 
granted  by  Congress,  had  full  right  and  authority 
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to  complete  the  project,  if  it  so  desired.  All  parties 
concluded  that  it  was  for  the  best  interests  of  every- 
one concerned  to  proceed  with  the  construction  un- 
der the  direction  of  a  Project  Manager.  It  is  true 
that  neither  HHFA  nor  the  Administrator  signed 
the  completion  agreement.  However,  it  is  crystal 
clear  that  all  parties  to  the  agreement  anticipated 
that  HHFA  would  formally  accept  such  obligations 
as  it  had  under  the  terms  of  this  agreement.  I  am 
not  attempting  to  distinguish  between  HHFA  and 
the  Administrator.  The  agreement  refers  to  the 
Administrator  as  the  "Lender,"  and  he  will  be 
herein  referred  to  as  "Lender."  Under  its  terms 
certain  promises  were  made  in  order  to  induce 
Lender  to  disburse  further  proceeds  of  the  loan. 
The  parties  agreed  to  sign  all  docmnents  required 
hj  the  Lender.  All  income  from  the  project  and 
other  proceeds  were  to  be  assigned  to  the  Lender. 
Plaintiff  agreed  to  provide  certain  overhead  ex- 
penses required  by  the  Lender  estimated  at  $16,000 
per  month.  The  Project  Manager  had  to  be  accept- 
able to  the  Lender  and  was  vested  with  full  and 
exclusive  authority  to  take  all  action  necessary  m 
connection  with  the  project,  subject  to  the  general 
direction  of  the  Lender.  Any  and  all  subcontractors 
had  to  be  approved  by  the  Lender.  The  Project 
Manager  was  subject  to  removal  on  the  request  of 
the  Lender.  In  truth  and  in  fact,  the  Lender  had 
an  absolute  right  to  designate  the  Project  Manager 
and  discharge  him  if  Lender  so  desired.  The  bank 
account  from  which  disbursements  were  made  for 
the  completion  of  the  project  was  in  the  name  of 
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the  Lender  and  the  Project  Manager.  In  other 
words,  when  the  funds  were  disbursed  by  the  Lender 
under  its  commitments,  such  funds  were  transferred 
to  a  bank  account  over  which  the  Lender  had  abso- 
lute control.  The  construction  superintendent  had 
to  be  acceptable  to  the  Lender  and  was  subject  only 
to  the  direction  of  the  Project  Manager  and,  by 
inference,  subject  to  removal  only  by  the  Project 
Manager. 

The  language  in  paragraph  18  of  the  agreement 
indicates  that  the  only  reason  it  was  not  signed  by 
HHFA  or  the  Administrator  (Lender)  was  a  doubt 
as  to  whether  the  law  authorized  such  execution. 
The  agreement  did  require  written  or  oral  approval 
by  the  Lender.  The  Lender  gave  written  approval 
of  the  agreement.  Outside  of  the  terms  and  provi- 
sions of  the  completion  agreement  the  evidence  is 
overwhelming  that  the  Lender  in  truth  and  in  fact 
took  over  absolute  control  of  and  proceeded  with 
the  completion  of  the  project. 

In  my  opinion  the  fact  that  the  completion  agree- 
ment was  not  signed  by  Lender  is  of  no  significance. 
Contractual  liability  under  a  written  contract  may 
be  assumed  without  signing  it.  Girard  Life  Insur- 
ance &  Trust  Co.  vs.  Cooper,  162  U.S.  529;  Laurent 
vs.  Anderson,  6  Cir.,  1934,  70  F.2d  819;  First  Na- 
tional Bank  vs.  Sleeper,  8  Cir.,  1926,  12  F.2d  228; 
Commercial  Standard  Insurance  Co.  vs.  Garrett,  10 
Cir.,  1934,  70  F.2d  969.  In  fact,  the  Lender  in  this 
case  accepted  the  completion  agreement  in  writing. 
The  validity  and  construction  of  contracts  through 
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which  the  United  States  is  exercising  its  constitu- 
tional functions,  their  consequences  on  the  rights 
and  obligations  of  the  parties  and  the  titles  or  liens 
which  they  create  or  permit  present  questions  of 
federal  law  not  controlled  by  the  laws  of  any  state. 
United  States  vs.  Allegheny  County,  322  U.S.  174, 
182;  S.R.A.,  Inc.  vs.  Minnesota,  327  U.S.  -558,  564; 
United  States  vs.  Jones,  9  Cir.,  1949,  176  F.2d  278. 

Defendant  argues  that  under  well  established 
legal  principles  defendant  cannot  occupy  the  posi- 
tion of  a  fiduciary.  Restatement  of  the  Law,  Trusts 
2d,  §95;  United  States  vs.  Waylyn  Corp.,  D.P.R., 
1955,  130  F.  Supp.  783,  aff'd  Waylyn  Corp.  vs. 
United  States,  1  Cir.,  1956,  231  F.2d  544,  cert.  den. 
352  U.S.  827.  Those  authorities  are  not  in  point. 
Lender  was  delegated  broad  general  powers  by  the 
Congress  to  go  forward  with  prefabricated  housing 
and  in  particular  with  housing  in  Alaska.  15  U.  S. 
C.  A.  §603;  12  U.  S.  C.  A.  §1749(a)  ;  12  U.  S.  C.  A. 
§1701g-(2) ;  Federal  Housing  Administrator  vs. 
Burr,  1939,  309  U.S.  242. 

If  the  United  States  Government,  or  any  branch 
thereof,  enters  into  a  contract  with  an  individual, 
natural  or  corporate,  and  does  so  in  its  private  or 
business  capacity  and  not  as  a  sovereign,  it  submits 
itself  to  the  same  rules  of  law  which  govern  the 
construction  of  contracts  between  individuals. 
S.R.A.,  Inc.  vs.  Minnesota,  supra;  Reading  Steel 
Casting  Co.  vs.  United  States,  268  U.S.  186;  Lynch 
vs.  United  States,  292  U.S.  571.  In  a  case  such  as 
this,  where  the  governmental  agency  is  acting  in  a 
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commercial  field,  with  the  full  authority  and  con- 
sent of  Congress,  that  agency  should  not  be  less 
amenable  to  the  ordinary  rules  of  law  than  would 
be  a  private  enterprise  under  like  circumstances. 
Keifer  &  Keifer  vs.  Reconstruction  Finance  Corp., 
1938,  306  U.S.  381 ;  Federal  Housing  Administrator 
vs.  Burr,  supra. 

Defendant  forcefully  argues  that  United  States 
vs.  Waylyn  Corp.,  supra,  is  authority  for  its  jjroposi- 
tion  that  defendant  could  not  be  a  fiduciary  under 
the  circumstances  of  this  case.  In  that  case  the 
United  States  instituted  a  suit  to  foreclose  a  loan. 
Defendant  corporation  counterclaimed  for  damages 
on  a  theory  that  the  United  States  breached  a  cer- 
tain fiduciary  relationship  in  not  doing  certain 
things  to  enable  defendant's  apartment  buildings  to 
become  self-supporting  and  self -liquidating.  Plain- 
tiif's  motion  to  dismiss  the  counterclaim  was  al- 
lowed. The  Court,  in  passing  on  the  coverage  of 
the  counterclaim  under  the  Federal  Tort  Claims 
Act,  stated  that  the  acts  complained  of  and  on  which 
the  counterclaim  was  based  were  obviously  an  exer- 
cise of  a  discretionary  function  and  would  fall 
within  the  exception  contained  in  §2280(a).  The 
case  does  not  hold  that  the  government  cannot  oc- 
cupy a  fiduciary  relationship. 

I  am  of  the  opinion  that  the  Lender  could  legally 
occupy  the  legal  status  of  a  fiduciary  in  connection 
with  the  completion  of  the  housing  project  in  ques- 
tion. Furthermore,  I  find  and  hold  that  the  Lender 
took  over  full  and  complete  control  of  such  project 
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and,  in  so  doing-,  was  acting-  in  a  fiduciary  capacity 
witli  the  plaintiff.  A  more  detailed  statement  of  the 
evidence  in  support  of  this  conclusion  is  neither 
necessary  nor  desirable. 

The  completion  agreement  Vs-as  acceptcnl  by  the 
Lender  by  letter  dated  April  27,  1954.  The  identical 
resolutions  of  Kodiak  Construction  Co.  and  Aleu- 
tian Homes  each  authorizing  the  signing-  of  the  com- 
pletion agreement  also  turned  complete  control  oF 
the  project  over  to  a  Project  Manager  who  had  to 
be  acceptable  to  the  Lender.  The  Lender  designated 
the  Manager's  powers,  duties,  compensation  and 
tenure.  The  same  sort  of  an  arrangement  was  made 
by  resolution  of  each  corporation  in  connection  with 
the  appointment  of  a  Construction  Superintendent 
acceptable  to  Lender.  The  Lender  had  full  charge 
and  control  of  the  powers,  duties,  compensation  and 
tenure  of  such  Superintendent.  In  part  the  resolu- 
tion read: 


u  *    *     * 


"Now,  Therefore,  in  order  to  indice  Lender  to 
accept  Completion  Agreement  and  in  order  to  com- 
ply with  the  provisions  thereof,  this  corporation 
does  hereby : 


4  4*      *      * 


iH 


'2.  Authorize  the  emplojnnent  and  appointment 
of  a  'Project  Manager'  sho  shall  be  vested  with  full 
and  complete  authority  to  do  every  act  and  thing 
which  this   corporation  could  do   by   its   regularly 
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elected  directors  and  officers  in  connection  with  any 
manner  or  thing  connected  with  said  Project,  and 
this  corporation  does  further  authorize  the  officers 
of  this  corporation  to  appoint  such  person  and  any 
successor  thereto  as  may  be  acceptable  to  liender 
to  enter  into  an  agreement  with  such  person  or 
persons  designating  his  powers,  duties,  compensa- 
tion and  tenure,  such  agreement  to  be  in  accordance 
with  the  terms  and  conditions  of  such  Completion 
Agreement  and  subject  to  the  approval  of  the 
Lender ; 

It  is  clear  from  all  pertinent  parts  and  provisions 
of  the  completion  agreement,  taken  together  and 
considered  in  light  of  the  facts  and  circumstances 
surrounding  the  transaction  at  the  time  of  execution, 
and  the  actions  of  the  parties  subsequent  thereto, 
that  the  obligation  of  the  Lender  to  furnish  long- 
term  financing  was  within  the  contemplation  of  the 
parties  and  was  necessary  to  carry  their  intentions 
into  effect.  In  such  case  the  obligation  will  be  im- 
plied and  enforced.  Stern  vs.  Dunlap  Co.,  10  Cir., 
1955,  228  F.2d  939;  Northeast  Clackamas  County 
Electric  Co-op  vs.  Continental  Casualty  Co.,  9  Cir., 
1955,  221  F.2d  329;  Sacramento  Navigation  Co  vs. 
Salz,  273  U.S.  326;  Hudson  Canal  Co.  vs.  Pennsyl- 
vania Coal  Co.,  75  U.S.  276. 

A  person  in  a  fiduciary  relation  to  another  is 
under  a  duty  to  act  for  the  benefit  of  the  other  as 
to  matters  within  the  scope  of  the  relation.  Such 
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relation  is  defined  in  Black's  Law  Dictionary,  4tli 
Ed.,  753;  Farrow  vs.  Dermott  Drainage  District, 
8  Cir.,  1944,  139  F.2d  800,  805: 

"A  relation  subsistinu  between  two  persons  in 
regard  to  a  business,  contract,  or  piece  of  prop<^rty, 
*  *  *  of  such  a  character  that  each  must  repose  trust 
and  confidence  in  the  other  and  must  exercise  a  cor- 
responding degree  of  fairness  and  good  faith.  Out  of 
such  a  relation,  the  law  raises  the  rule  that  neither 
party  may  *  *  *  take  selfish  advantage  of  his  trust, 
or  deal  with  the  subject-matter  of  the  trust  in  such 
a  way  as  to  benefit  himself  or  prejudice  the  other 
except  in  the  exercise  of  the  utmost  good  faith  and 
with  the  full  knowledge  and  consent  of  that  other." 

Already  T  have  mentioned  that  the  only  source 
of  long-term  financing  in  the  area  was  through  the 
federal  loan  agencies.  In  my  opinion  an  agreement 
to  provide  such  long-term  financing  was  as  mucli  a 
part  of  the  completion  agreement  as  if  it  had  been 
specifically  mentioned.  The  providing  of  such  financ- 
ing was  one  of  the  duties  of  the  Lender  w^hen  it 
moved  in  and  took  complete  control  of  the  project. 
The  Lender  did  not  provide  this  long-term  financing. 
On  the  other  hand,  it  commenced  foreclosure  pro- 
ceedings. 

Likewise,  the  fact  that  the  completion  of  the 
project  required  a  larger  expenditure  of  funds  than 
was  anticipated  at  the  time  of  execution  of  the  com- 
pletion agreement  is  something  which  must  have 
been  within  the  contemplation   of  th(^  i)arties  and 
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an  implied  agreement  on  the  part  of  the  T-ender 
should  be  read  into  the  contract  to  provide  long- 
term  financing  for  such  additional  funds. 

Whether  the  Lender,  under  the  evidence  in  the 
case,  was  justified  in  refusing  to  go  forward  with 
the  long-term  financing  is  a  question  which  I  need 
not  decide.  I  have  already  concluded  that  defendant 
could  act  as  a  fiduciary  and  was  acting  in  a  fiduciary 
or  confidential  capacity  in  assuming  control  over 
the  completion  of  the  project  and  the  long-term 
financing,  x^ssuming,  arguendo,  and  I  would  so  hold 
if  I  felt  I  had  jurisdiction,  that  defendant  in  truth 
and  in  fact  breached  its  duty  in  failing  to  provide, 
without  justification,  said  long-term  financing,  is 
such  breach  of  duty  "negligent  or  wrongful  act  or 
omission"  within  the  meaning  of  the  phrase  as  used 
in  the  Federal  Tort  Claims  Act? 

I  now  approach  the  vital  question  of  jurisdiction 
under  the  Tort  Claims  Act.  The  hearings  before  the 
Committee  on  the  Judiciary,  House  of  Representa- 
tives, 77th  Cong.,  2d  Sess.  on  the  pending  Tort 
Claims  Act  quite  conclusively  show  that  Congress 
did  not  contemplate  waiver  of  the  government's 
immunitv    for    all    tortious    conduct.^    Mr.    Justice 


^Statement  to  the  Committee  by  Francis  M.  Shea : 
"If  enacted,  H.B.  6463  would  broaden  the  existing 
authority  to  make  administrative  adjustment  of  tort 
claims,  extending  it  to  include  claims  for  personal 
injury  and  death  as  well  as  for  property  loss  or 
damage.  It  would  also  remove  an  existing  inequality 
in  our  law  which  permits  suit  to  be  brought  against 
the  United  States  for  certain  types  of  tort  claims. 


United  States  of  America  11  '.\ 

Reed,  author  of  the  opinion  in  tlie  important  case 
of  Dalehite  vs.  United  States,  346  U.S.  15,  in  com- 
menting on  this  legislative  history,  said: 

"*  *  *  Uppermost  in  the  collective  mind  of  Con- 
gress were  the  ordinary  common-law  torts.  Of 
these,  the  example  which  is  reiterated  in  the  course 
of  the  repeated  proposals  for  submitting  the  United 
States  to  tort  liability  is  'negligence  in  the  operation 
of  vehicles'.  *  *  *" 

Assuming  that  the  violation  of  a  duty  imposed 
by  the  fiduciary  relationship  created  in  this  case 
is  tortious  conduct,  Restatement  of  the  Law,  Torts, 
§874;  Harper  vs.  Interstate  Brewery  Co.  (1942), 
168  Or.  26,  120  P.  2d  757,  does  such  violation  fall 

such  as  admiralty  and  maritime  torts,  and  yet  pre- 
cludes suit  on  the  ordinary  common-law  type  of  tort, 

such  as  personal  injuries  or  property  damage  re- 
sulting from  negligent  operation  of  an  automobile. 

*  *  * 

U  -X-    *    * 

"The  past  85  years  have  thus  witnessed  a  steady 
encroachment  upon  the  doctrine  of  sovereign  im- 
munity. Yet  there  remains  a  large  and  important 
category  of  wrongs  for  which  there  is  as  yet  no 
satisfactory  remedy — the  ordinary  common-law  type 
of  torts,  such  as  personal  injury  or  property  damage 
caused  by  negligent  operation  of  an  automobile  bv  a 
government  employee  in  the  course  of  his  employ- 
ment. *  *  * 

"*  *  *  It  is  neither  desirable  nor  intended  that 
the  constitutionality  of  legislation,  the  legality  of 
regulations,  or  the  propriety  of  a  discretionary  ad- 
ministrative   act    should    be    tested    through    the 
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within  the  provisions  of  the  Tort  Claims  Act^  I 
think  not.  The  Restatement,  in  Chap.  43,  classifies 
the  violation  of  a  fiduciary  duty  as  tortious  under 
rules  applicable  to  certain  types  of  conduct.  Negli- 
gence is  treated  in  an  entirely  separate  and  distinct 
volume  of  such  work.  In  construing  the  Tort  Claims 
Act  the  courts  have  uniformly  held  that  immunity 
was  not  waived  as  to  all  torts.  Immunity  was  not 
waived  for  conduct  amounting  to  a  nuisance.  Dale- 
hite  vs.  United  States,  supra.  The  Act  does  not  im- 
pose absolute  liability  for  the  ownership  and  opera- 
tion of  a  dangerous  instrumentality.  United  States 
vs.  Ure,  9  Cir.,  1955,  225  F.2d  709 ;  Porter  vs.  United 
States,  128  F.  Supp,  590,  aff'd  228  F.2d  389.  The 

jnedium  of  a  damage  suit  for  tort.  The  same  holds 
true  of  other  administrative  action  not  of  a  regula- 
tory nature,  such  as  the  expenditure  of  Federal 
funds,  the  execution  of  a  federal  project,  and  the 
like."  *  *  * 


<<*  *  * 


"Memorandum  for  use  of  the  Committee  on  the 
Judiciary  : 

"The  survival  of  government  irresponsibility  in 
the  field  of  common-law  torts  is  an  anachronism, 
founded  upon  no  sounder  reason  than  a  historical 
prejudice  against  tort  claims.  No  acceptable  justi- 
fication has  ever  been  cited  for  this  immunity  and 
in  an  area  of  steadily  growing  government  activity, 
involving  considerable  use  of  automobiles  and  other 
mechanical  equipment  capable  of  causing  damage  to 
person  and  property,  the  absence  of  a  satisfactory 
procedure  for  redressing  such  wrongs  becomes  a 
grave  defect  in  our  social  policy."  (Emphasis 
added.) 
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act  does  not  impose  liability  without  fault.  Hai'iis 
vs.  United  States,  10  Cir.,  1953,  205  F.2d  7()5. 
Although  fraud  and  deceit  may  constitute  tortious 
conduct,  such  conduct  does  not  fall  within  the  pro- 
visions of  the  Act.  United  States  vs.  Gill,  (1957) 
W.D.  Pa.,  156  F.  Supp.  955.  The  courts,  by  in- 
ference, in  construing  the  language  "negligent  or 
wrongful  act  or  omission"  have  applied  the  well- 
known  rule  of  ejusdeni  generis.  Under  this  rule 
the  general  words  in  a  statute  (or  wrongful  act 
or  omission)  are  confined  to  the  class  which  it  has 
specifically  described  (negligent)  and  may  not  be 
used  to  enlarge  the  meaning  of  such  word.  Cleveland 
vs.  United  States,  329  U.S.  14;  Fourco  Glass  Co  vs. 
Transmirra  Products  Corp.,  353  U.S.  222;  Haili  vs. 
United  States,  9  Cir.,  1958,  260  F.2d  744;  In  Re 
Application  of  Rogers,  9  Cir.,  1956,  229  F.2d  754. 

It  is  true  that  the  Courts  have  construed  the 
language  to  cover  certain  acts  which  are  not  strictly 
negligent  in  nature.  However,  the  wrongful  acts 
in  such  cases  were  closely  related  to  negligence.  For 
example,  the  Court  in  Hatahley  vs.  United  States, 
351  U.S.  173,  181  (1956),  held  that  a  trespass,  in 
the  confiscation  of  horses,  was  such  a  wrongful  act 
as  was  contemplated.  Likewise,  in  Aleutco  Corp.  vs. 
United  States,  3  Cir.,  1957,  244  F.2d  674,  it  was 
recognized  that  the  wrongful  conversion  of  certain 
property  by  the  United  States  constituted  a  com- 
pensable wrongful  act.  United  States  vs.  Ein  Chem- 
icals Corp.,  D.C.  N.Y.,  1958,  161  F.  Supp.  238,  sup- 
ports Aleutco 's  holding  that  the  wrongful  conversion 
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of  property  is  such  tortious  conduct  as  is  cover(3cl 
by  the  language  in  question.  Plaintiff  urges  that 
under  the  plain  language  of  the  Act  the  defendant 
is  liable  if  a  private  person  would  be  liable.  Clearly, 
this  language  must  be  read  and  construed  with  the 
other  language  of  the  Act.  The  test  would  be 
whether  a  private  person  would  be  liable  to  the 
plaintiff  for  ''negligent  or  wrongful  act  or  omis- 
sion" of  a  government  employee  as  defined  and 
limited  by  the  legislative  history  and  Court  de- 
cisions construing  the  Act. 

I  feel  that  the  Lender,  when  it  accepted  the  com- 
pletion agreement  and  took  over  control  of  the 
project  under  which  it  w^as  to  provide  long-term 
financing,  was  not  acting  in  the  exercise  of  a  dis- 
cretionary function.  The  Lender  had  an  absolute 
obligation  to  furnish  such  long-term  financing. 

I  express  no  opinion  on  the  statute  of  limitations 
nor  the  legal  eifeet,  if  any,  of  the  indemnity  agree- 
ments executed  by  plaintiff. 

I  conclude  that  I  have  no  jurisdiction  under  the 
Tort  Claims  Act  and  that  this  cause  must  be  dis- 
missed without  prejudice.  No  testimony  was  taken 
on  defendant's  counterclaim  and  that  issue  is  not 
before  the  Court.  If  the  government  decides  to  pro- 
ceed in  this  Court  on  such  counterclaim,  a  trial  date 
will  be  assisrned. 


•^b' 


This  opinion  shall  stand  as  my  findings  and  con- 
clusions on  plaintiff's  claims.  An  appropriate  judg- 
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meiit  of  dismissal  without  prejudice  shall  be  pre- 
pared and  presented. 

Dated  this  8th  day  of  February,  1961. 

/s/  JOHN  F.  KILKENNY, 
District  Judge. 

[Endorsed] :  Filed  February  8,  1961. 


United  States  District  Court 
District  of  Oregon 

Civil  No.  9403 

RAY  B.  WOODBURY, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT  OF  DISMISSAL 

Kilkenny,  J. : 

The  findings  of  fact  and  conclusions  of  law  found 
by  the  Court  in  the  opinion  tiled  in  the  above  cause 
on  the  8th  day  of  February,  1961,  be  and  the  same 
are  hereby  adopted  as  the  findings  of  fact  and  con- 
clusions of  law  in  this  cause,  and  based  on  the  con- 
clusion that  the  Court  has  no  jurisdiction  of  plain- 
tiff's claims  under  the  Tort  Claims  Act, 
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It  Is  Ordered  And  Adjudged  that  plaintiff's  com- 
plaint and  the  causes  therein  set  forth  be  and  the 
same  ar(»  hereby  dismissed,  without  prejudice. 

Dated  this  24th  day  of  February,  1961. 

/s/  JOHN  F.  KILKENNY, 

District  Judge. 


[Endorsed]:     Filed  February  24,  1961. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Ray  B.  Woodbury, 
plaintiff  above  named,  does  hereby  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  judgment  of  dismissal  entered  in  this 
action  on  February  24,  1961. 

KING,     MILLER,    ANDERSON,     NASH     & 
YERKE, 

/s/  NORMAN  J.  WIENER, 

/s/  PAUL  R.  MEYER, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  April  11,  19(a. 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 
Bond  No.  B-87629 

Know  All  Men  By  These  Presents 

That  we,  Ray  B.  Woodbury,  as  Principal,  and 
United  Pacific  Insurance  Comjiany,  a  corporation 
organized  under  the  laws  of  the  State  of  Washing- 
ton, having  an  office  and  usual  place  of  business  in 
the  City  of  Portland,  County  of  Multnomah,  State 
of  Oregon,  as  Surety,  are  held  and  firmly  bound 
unto  the  United  States  of  America,  defendant  above 
named,  in  the  sum  of  Two  Hundred  Fifty  Dollars 
($250),  lawi:'ul  money  of  the  United  States  of 
America,  for  which  payment  well  and  truly  to  be 
made  unto  said  United  States  of  America,  we  bind 
ourselves,  our  heirs,  legal  representatives,  successors 
and  assigns,  jointly  and  severally,  firmly  by  these 
presents. 

Whereas,  in  an  action  pending  in  the  United 
States  District  Court  for  the  District  of  Oregon 
between  said  Ray  B.  Woodbury,  as  plaintiff,  and 
United  States  of  America,  as  defendant,  a  judgment 
of  dismissal  was  rendered  against  Bay  B.  Wood- 
bury, as  plaintiff,  on  February  24,  1961,  and  Ray 
B.  Woodbury  having  filed  a  notice  of  apj)eal  from 
said  judgment  of  dismissal  to  reverse  said  judgment 
of  dismissal  on  appeal  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit, 
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Now  Therefore,  the  condition  of  this  obligation 
is  such  that,  if  Ray  B.  Woodbury  shall  pay  all 
costs  if  the  appeal  is  dismissed  or  if  the  judgment 
of  dismissal  is  affirmed,  or  such  costs  as  the  appel- 
late court  may  award  if  the  judgment  of  dismissal 
is  modified,  then  the  above  obligation  shall  be  void; 
otherwise  it  shall  remain  in  full  force  and  effect. 

In  Witness  Whereof  Ray  B.  Woodbury,  as  Pi'in- 
cipal,  has  hereunto  set  his  hand  and  seal  and  United 
Pacific  Insurance  Company,  as  Surety,  has  caused 
its  name  to  be  subscribed  hereto  by  its  representa- 
tives thereunto  duly  authorized  and  its  corporate 
seal  to  be  hereunto  affixed  by  its  attorney-in-fact, 
this  11th  day  of  April,  1961. 

/s/  RAY  B.  WOODBURY, 
Principal. 

[Seal]  UNITED  PACIFIC  INSUR- 

ANCE COMPANY, 

By  /s/  C.  H.  WERTON,  JR., 
Attorney-in-Fact. 
Countersigned : 

D.  K.  MacDONALD  &  COMPANY, 

Oregon,    Inc., 

By  /s/  C.  O.  TATE, 

Resident   Agent. 

[Endorsed]:    Filed  April  11,  1961. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  AND  ORDER 

Whereas  the  court  entered  its  judgment  of  dis- 
missal in  the  above-entitled  action  on  February 
24,  1961,  dismissing  plaintiff's  complaint  and  the 
cause  therein  set  forth,  and 

Whereas  defendant's  covmterclaim  herein  is  still 
pending  before  the  court,  and 

Whereas  the  court  in  entering  said  judgment  of 
dismissal  on  February  24,  1961,  intended  to  make 
said  judgment  of  dismissal  final  pursuant  to  the 
requirements  of  Rule  54(b)  F.R.C.P. ;  now,  there- 
fore, the  above-entitled  court  hereby  makes  the 
following 

Finding 

There  is  no  just  reason  for  delay  in  the  entry 
of  final  judgment  on  plaintiff's  complaint  and  the 
following 

Direction 

An  entry  of  final  judgment  on  plaintiff's  com- 
plaint shall  be  made  herein. 

Based  upon  the  foregoing  finding  and  direction 
it  is  hei'eby 

Ordered  and  Adjudged  that  said  judgment  of 
dismissal  be  and  the  same  hereby  is  made  final,  and 
it  is  further 
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Ordered  and  Adjudged  that  this  cei-tificate  and 
order  be  entered  nunc  pro  tunc  to  appear  of  rec- 
ord as  of  Febmary  24,  1961,  which  is  the  date  when 
said  judgment  of  dismissal  was  originally  made 
and  entered. 

Dated  this  21st  day  of  April,  1961. 

/s/  JOHN  F.  KILKENNY, 
District  Judge. 

[Endorsed]:     Filed  April  21,  1961. 


United  States  District  Court 
District  of  Oregon 

Civil  No.  9403 

RAY  B.  WOODBURY, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Before:  Honorable  John  F.  Kilkenny, 
District  Judge. 

Appearances : 

MESSRS.  NORMAN  J.  WIENER  and 
PAUL  R.  MEYER, 

Of  AttornevR  for  Plaintiff. 
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MR.  C.  E.  LUCKEY, 

United  States  Attorney,  District  of  Oregon, 
Appearing  in  behalf  of  the  United 
States  of  America,  and 

AIR.  GEORGE  W.  PRYOR, 

Appearing  in  l^ehalf  of  Housing  and  Home 
Finance  Agency. 

TRANSCRIPT  OF  PROCEEDINGS 
December  12,  1960 

The  Court:  Gentlemen,  I  will  ask  you  to  give 
your  ideas  here  on  how  we  would  proceed  this 
morning.  Then  I  will  try  to  outline  procedure  for 
you,  just  so  we  get  your  thoughts  on  that. 

Mr.  Wiener:  If  the  Court  please,  I  might  bring 
the  Court  up  to  date  on  a  conference  Mr.  Luckey 
and  I  have  had  in  the  past  few  days  to  attempt  to 
give  to  you  what  we  think  the  procedure  is. 

We  recognize  the  complexities  of  this  case,  and 
I  am  sure  the  Court  in  view  of  the  voluminous  file 
has  recognized  many  of  the  complex  problems.  In 
vieM^  of  that,  it  would  appear  to  both  counsel  for 
the  Government  and  ourselves  that  the  difficulty  in 
this  case  is  transmitting  to  the  Court  in  some  ab- 
breviated form  facts  which  have  taken  some  three 
years  to  develop. 

We  have,  therefore,  gone  through  the  chronologi- 
cal listing  contained  in  the  pre-trial  order,  in  nu- 
merous instances  gone  through  the  chronological 
listing  of  the  pre-trail  order  which  contains  some 
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1180  different  chronological  items  starting  from 
1949  and  going  into  1958.  We  have  taken  from  the 
files  of  the  Government,  primarily  from  the  Gov- 
ernment, these  eleven  hundred  and  some-odd  items, 
and  they  are  now  in  a  file  drawer  before  Mrs.  ]\lun- 
dorff's  desk.  So  out  of  the  voluminous  files  the  first 
thing  we  have  done,  we  have  abstracted  those.  [2*] 

In  a  further  attempt  to  bring  this  in  focus,  coun- 
sel for  plaintiff — that  is,  myself  and  Mr.  Meyer — 
have  numbered  the  particular  documents  which  we 
think  bring  into  focus  the  issues  that  are  involved 
in  this  case.  I  believe  Mr.  Luckey  has  done  the 
same  thing. 

With  respect  to  those,  I  would  say  that  we  have 
approximately  150  out  of  eleven  hundred  some- 
odd  items  which  we  think  bring  into  focus  the 
issue  that  is  before  this  Court  on  this  segregated 
issue.  So  from  the  plaintiff's  standpoint  it  would 
appear  that  there  are  three  phases  to  the  trial  on 
this  issue.  One  is  to  present  to  this  Court  almost 
some  150-odd  exhibits,  part  of  the  records  of  the 
Government.  That  is  the  first  phase. 

The  second  phase,  your  Honor,  would  be  short 
oral  testimony  which  will  add  some  to  the  exhibits 
but  are  primarily  for  the  benefit  of  putting  certain 
witnesses  before  the  Court  so  that  the  Court  may 
ask  questions  that  he  may  have. 

Those  witnesses  are  Mr.  Woodbury,  the  plain- 
tiff in  this  case  seated  at  my  left,  Mr.  Herbert 
Hardy,  attorney,  who  is  not  in  the  courtroom  but 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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who  is  available  upon  telephone  call,  and  Mr.  Harry 
Lajigion  sitting  in  the  far  comer  over  here  in  the 
front  of  the  Bench,  who  was  the  Project  Manager 
from  the  period  of  1954.  The  oral  testimony  would 
not,  in  my  opinion,  take  very  long. 

The  third  phase  of  it,  and  we  have  discussed 
it  [3]  with  Mr.  Luckey,  is  the  reading  into  the 
record  from  depositions  of  the  testimony  of  wit- 
nesses of  the  United  States;  that  is,  various  em- 
ployees of  various  agencies  involved  here,  which 
was  done  over  the  course  of  several  years  in  ])re- 
trial  proceedings. 

Now,  I  believe,  your  Honor,  that  that  would  be 
the  extent,  certainly  the  extent  of  the  plaintiff's 
case.  T  think  Mr.  Luckey  intends  to  do  the  same 
thing,  and  I  think  that  his  procedure  is  the  same. 
I  will  let  Mr.  Luckey  speak  for  himself  on  that 
phase  of  it. 

The  Court:     Mr.  Luckey? 

Mr.  Luckey:  I  think  our  procedure,  your 
Honor,  would  follow  the  same  general  pattern.  Of 
course,  w^e  would  point  out  that  there  are  some 
documents  that  are  here  from  Mr.  Woodbury's 
files,  Columbia  Supply's  files  and  Aleutian  Homes' 
files.  There  are  some  numerous  depositions  that 
have  been  taken  both  of  the  parties  on  both  sides, 
and  as  to  Grovernment's  witnesses  as  well,  we  of 
course  with  reference  to  Government's  witnesses 
will  necessarily  be  guided  very  largely,  because  we 
believe  it  is  a  documentary  case  primarily,  upon 
what  the  witnesses  for  plaintiff  may  testify.  ^Ye 
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would  not  have  more  than  two  or  three  witnesses, 
your  Honor.  [4] 


Mr.  Wiener:     Thank  you. 

We  have  prepared,  your  Honor,  a  chart  for  the 
sole  purpose  of  assisting  the  Court  in  identifying 
the  various  agencies  and  various  parties  involved 
in  this  case. 

First  of  all,  it  is  my  understanding  of  why  we 
are  here  this  morning  is  that  the  Court  by  its  order 
of  November  4th  directed  that  this  case  proceed 
to  trial  on  the  segregated  issues  of,  one,  whether 
or  not  the  Government  could  be  a  fiduciary,  and, 
two,  whether  or  not  the  Government,  [8]  assuming- 
it  is  under  the  facts  of  this  case,  was  a  fiduciary. 

On  the  first  question,  it  would  appear  to  us  that 
this  is  a  question  of  law  which  we  have  amply 
raised  and  searched  in  various  briefs  heretofore 
submitted  to  the  Court,  so  I  will  not  attempt  to 
argue  the  law  unless  the  Court  specifically  re- 
quests. [9] 

*     *     * 

The  Court :  You  may  call  your  first  witness  or 
start  with  youi-  first  exhibit,  Mr.  Wiener. 

Mr.  Wiener:  I  assume  it  is  perfectly  all  right 
to  introduce  these  exhibits  without  the  necessity  of 
having  a  witness  on  th(>  witness  stand? 

The  Court:     That  is  correct. 

Mr.  Wiener:  At  this  time,  your  Honor,  we  have 
already  stipulated,  Counsel  and  T  have  already 
stipulated  that  certain  exhibits  may  be  introduced 
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in  the  trial,  but  for  the  record  we  will  now  in- 
troduce or  offer  into  evidence  Exhibits  1  to  1176 
of  the  two  file  drawers  that  are  in  front  of  the 
Bench.  They  are  numbered;  the  exhibits  have  been 
marked.  We  now  offer  those  in  evidence  pursuant 
to  the  stipulation. 

The  Court:  I  would  ask  now,  before  Counsel 
responds  to  that,  whether  on  this  issue  there  is  any 
claim,  and  I  understand  differently,  but  I  want  to 
get  it  straight  here.  Is  there  any  claim  that  all  of 
these  exhibits  have  relevancy  or  materiality  in  so 
far  as  this  issue  is  concerned  ? 

Mr.  Wiener:  No;  from  the  standpoint  of  the 
plaintiff  [63]  the  answer  is  No. 

The  Court:  Then  I  would  suggest  this:  T  would 
suggest  that  you  offer  in  evidence  only  those  at 
this  particular  time.  Now  if  jow  want  to  offer  them 
just  for  the  purpose  of  what  may  happen  later  in 
the  trial,  we  can  do  that,  but  as  to  the  exhibits 
which  you  feel  are  relevant  and  material,  only 
those  should  be  offered  at  this  time.  I  do  not  want 
to  have  just  a  blanket  offer,  something  that  might 
be  binding  on  the  Court,  something  that  someone 
might  pick  out  on  a  question  of  appeal  on  either 
side  if  my  decision  on  this  issue  would  be  appealed. 
Are  you  in  a  position  to  do  that  now? 

Mr.  Wiener:  Yes,  your  Honor.  I  would  like  the 
record  to  show  that  I  have  already  stipulated  things 
that  can  be  done,  but,  of  course,  that  is  subject  to 
the  Court. 's  approA^al.  As  far  as  I  am  concerned, 
we  will  have  picked  out  the  documents  which  we 
think  have  relevancv. 
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T  might  point  out  that  it  has  been  agreed  that 
the  chronological  statement  which  is  the  basis  for 
these  1176  documents  has  been  agreed  upon  as 
chronological. 

The  Court:  That  is  correct.  That  is  in  the  pre- 
trial order. 

Mr,  Wiener:  That  is  in  the  pre-trial  order,  and, 
in  addition  to  that,  there  are  some  agreed  facts  in 
the  pre-trial  order  which  I  have  attempted  to  sum- 
marize. 

The  Court:  That  is  true.  I  have  read  the  [64] 
Agreed  Facts,  not  once  but  twice.  I  do  not  pretend 
to  remember  them  all,  however;  but  if  you  would 
proceed  that  way,  Mr.  Wiener,  that  will  be  fine. 

Mr.  Weiner:  Thank  you.  At  this  time,  your 
Honor,  I  would  then  like  to  introduce  as — or  offer 
into  evidence  as  Exhibit  1177,  which  has  not  yet 
been  marked  and  merely,  your  Honor,  for  the  pur- 
pose of  assisting  the  Court,  not  for  conclusion — that 
is,  the  document  is  no  evidence  in  and  of  itself  but 
merely  as  an  aid  to  the  Court,  the  chart  which  I 
referred  t<j  in  opening  statement. 

*     *     * 

The  Court:     Is  there  any  objection,  Mr.  Luckey? 

Mr.  Luckey:  No  objection,  your  Honor,  for 
that  [65]  purpose. 

The  Court:  Those  numbers  will  be  assigned  to 
those  exhiliits,  and  the  exhibits  are  admitted. 

(Chart  previously  referred  to  and  marked  as 
as   Plaintiff's   Exhibit  1177   for   Identification 
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and  photograph  from  Kodiak  Mirror  dated  No- 
vember 26,  1960,  previously  marked  Plaintiff's 
Exhibit  1178  for  Identifieation,  were  there- 
upon received  in  evidence.) 

Mr.  Wiener:  Another  point  which  Counsel  and 
I  have  discussed  which  pei-haps  should  be  brought 
up  at  this  time,  there  are  again  numerous  interroga- 
tories and  requests  for  admissions  and  answers, 
and  so  on,  which  are  part  of  the  Court's  files.  It 
is  my  understanding  of  the  practice  that  for  this 
to  become  a  part  of  the  transcript  of  the  record 
they  should  be  offered  in  evidence.  I  have  discussed 
it  with  Counsel  as  to  whether  or  not  we  are  con- 
cerned with  any  of  them.  They  may  become  part 
of  the  transcript  of  the  record  of  this  case,  and 
we  now  offer  all  the  interrogatories  and  requests 
for  admissions  and  the  answers  to  the  interroga- 
tories, all  the  answers  and  admissions.  There  are 
seven  in  number. 

The  Court:  Then  I  assume  if  they  are  to  be 
received  that  the  Court's  attention  will  be  directed 
to  that  portion  [66]  of  those  interrogatories  and 
the  answers  that  may  have  relevancy  or  materiality 
on  this  issue.  Otherwise,  I  do  not  want  to  fill  the 
record  with  that  material.  [67] 

*     *     * 

Mr.  Wiener:  On  Page  70,  the  fourth  date, 
March  31,  1952,  from  the  Secretary  of  the  Navy 
Whitehair 

The  Court:  If  you  would  read  the  number  off, 
we  can  get  that. 
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Mr.  Wiener:  115,  and  it  is  Wliitehair  to  Rich- 
ards, Whitehair  being  the  Secretary  of  the  Navy 
and  Richards  being  the  Commissioner  of  FHA. 
This  is  replying  to  prior  correspondence  mentioned 
from  Bettinger  indicating  that  a  new  sponsor  was 
in  the  picture  and  reaffirming  prior  certifications 
by  the  Navy  that  they  need  these  houses  up  here 
and  that  conditions  have  not  changed  since  1951 
and,  well,  reaffirming  the  need  for  this  project  at 
least  as  far  as  the  Navy  saw  it. 

Mr.  Luckey:     No  comment,  your  Honor. 

The  Court:     Admitted. 

(Document  above  referred  to,  [79]  previ- 
ously marked  Plaintiff's  Exhibit  115/48  for 
Identification,  was  thereupon  received  in  evi- 
dence.) [80] 

*     *     * 

Mr.  Wiener:  The  next  document  is  the  follow- 
ing one  dated  June  12th,  a  memorandum  from 
Morse  to  Seward. 

I  might  comment  that,  since  Counsel  has  men- 
tioned it,  Mr.  Morse  was  employed  by  HHFA. 
Brice  Mortgage  was  in  this  picture,  Mr.  Morse  at 
about  this  time  resigned  from  HHFA  or  appar- 
ently decided  to  resign  from  HHFA  to  go  to  work 
for  Brice.  He  prepared  a  full  document  appar- 
ently just  setting  forth  his  position  and  why  he  was. 
going  to  work  for  Brice. 

The  only  thing  we  claim,  the  reason  we  think 
it  is  important  here  is  because  he  reviewed  in  mi- 
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mite  detail  the  basis  for  this  loan,  the  interest  of 
the  Govermnent  in  it,  the  fact  that — the  whole  his- 
tory of  it  in  1951  and  '52,  what  led  to  its  signing, 
the  fact  that  in  his  opinion  this  loan  was  perfectly 
justified  under  all  proper  procedures.  He  points, 
out  that  the  loan  conditions  are  more  strict  than 
any  of  those  approved  by  the  Administrator  under 
the  Alaska  Housing  program. 

The  purpose  of  this  is  not  to  justify  Mr,  Morse 
one  wa}"  or  the  other.  It  doesn't  have  anything  to 
do  with  that,  Ijut  he  set  forth  in  some  chronological 
order  what  had  happened,  what  had  developed  and 
what  had  transpired  during  these  three  years. 

This  man,  incidentally,  was  the  man  closest  [96] 
to  the  project  as  far  as  HHFA  was  concerned  up 
until  the  change  in  administration  here.  You  see, 
we  had  a  new  President  come  in  in  1952,  which 
made  changes  in  this  over-all  program.  This  is 
No.  289. 

Incidentally,  Morse  had  nothing  to  do  with  this 
])roject  after  he  went  to  work  with  Brice.  That  was 
a  condition  of  his  leaving  this  agency,  that  he  not 
participate  in  Brice 's  participation. 

Mr.  Luckey:  No  comment,  your  Honor.  It 
speaks  for  itself. 

The  Court:     Admitted. 

(Document  above  referred  to,  previously 
marked  Plaintiff's  Exhibit  289/A2  for  Iden- 
tification, was  thereupon  received  in  [97]  evi- 
dence.) 
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Mr.  Wiener:  Next  page,  125,  letter  of  Janu- 
ary 27,  1954,  the  second  January  27th,  from  Hazel- 
tine  to  Cake,  Jaureguy  &  Hardy — just  to  deviate 
from  what  has  been  now  brought  before  the  Court, 
and  I  do  not  think  there  is  any  dispute  about  it — 
this  Completion  Agreement  was  drafted  prior  to 
January  27th  in  Washington,  D.  C.  We  won't  go 
into  who  drafted  it  or  what  the  terms  are,  but, 
anyway,  it  was  drafted,  which  led  to  a  letter  on 
January  27th  from  Hazeltine  to  Mr.  Hardy  who 
has  now  for  the  first  time  been  brought  into  this 
picture,  which  says,  "The  attached  Completion 
Agreement  *  *  *  has  been  the  subject  of  negotia- 
tion between  Aleutian  Homes,  Inc.,  and  representa- 
tives of  this  Agency  during  the  past  week. 

"The  terms  of  this  Agreement  appear  generally 
acceptable  to  us;  however,  prior  to  formal  submis- 
sion for  approval  by  the  Administrator  it  will  be 
necessary  for  you  to  obtain  the  following:  — "  Now 
this  was  on  January  27,  1954,  and  these  are  some 
of  the  larger  things  of  the  items;  that  Woodbury 
can  put  I'p  funds  in  the  approximate  sum  of  $60,- 
000  for  overhead;  that  evidence  be  produced  that 
the  [112]  Completion  Agreement  will  not  render 
the  permanent  first  mortgages  uninsurable  by  the 
FHA,  in  other  words,  that  they  won't  take  the 
FHA  out  of  this  picture ;  and  that  also  satisfactory 
evidence  that  this  Completion  Agreement  will  not 
adversely  affect  the  sale  of  the  permanent  first 
mortgages  to  FNMA. 

So  Hazeltine 's  concern  is  at  this  time  that  Wood- 
bury put  up  $60,000  for  overhead  and  that  the  long- 
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term  ooirmiitments  not  be  affected  adversely  one 
way  or  the  other  by  this  document. 

Mr.  Luckey:  We  think  that  is  significant,  your 
Honor,  because  if  HHFA  was  going  to  keep  these 
commitments  alive  or  reasonably  to  keep  them 
alive,  they  would  not  have  been  concerned  about 
providing  overhead  funds  for  that. 

The  Court:     Admitted. 

(Document  above  referred  to,  previously 
marked  Plaintiff's  Exhibit  512/4  for  Identi- 
fication, was  thereupon  received  in  [113]  evi- 
dence.) 


* 


Mr.  Wiener:  The  next  document  is  quoted  in 
full  on  page  134.  It  is  April  5,  1954,  Hazeltine 
to  Cole. 

This  is  a  note  from  the  second  in  command  to 
the  No.  1  man,  Exhibit  562. 

This  document  provides  a  resume  of  the  action 
that  has  been  taken  up  to  this  particular  time, 
obviously  attempting  to  infoiTn  the  top  man  as  to 
what  has  happened ;  sets  forth  an  analysis  of  the 
complete  projects;  suggests  modification  of  cer- 
tain documents;  analyzes  the  costs  of  completion, 
analyzes  the  method  of  taking  out  the  interim  loan 
by  the  long-term  loan,  and  makes  a  recommenda- 
tion as  to  what  is  to  be  done ;  points  out  that, 

''If  the  proposed  Completion  Agreement  is 
placed  in  operation,  Woodbury  wW]  withdraw  from 
all  active  participation.  A  Project  Manager  and  a 
Project    Superintendent   will   be   selected   satisfac- 
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tory  to  the  Agency,  and  they  will  be  [128]  respon- 
sible for  all  operations  until  our  loan  is  repaid.  In 
addition,  Woodbury  is  required  to  pay  all  over- 
head expenses,  including  extraordinary  expense  of 
HHFA  personnel,  and  there  is  now  in  the  hands 
of  Mr.  L.  R.  Durkee,  Area  Representative,  a  cash- 
ier's cheek  covering  funds  supplied  by  Woodbury 
in  the  amount  of  $60,000  for  these  purposes." 

I  am  reading  that  from  this  dociunent. 

This,  from  our  viewpoint,  represents  this  par- 
ticular— well,  the  Agency's  views  on  this  matter  at 
this  particular  time,  and  we  can  see  a  recommenda- 
tion which  is  acted  upon  here  in  a  few  documents 
later. 

Mr.  Luckey:  This  is  an  internal  memoranda, 
your  Honor.  Mr.  Wiener  calls  him  second  in  com- 
mand. Actually,  he  was  not  second  in  command. 
Mr.  Cole  was  the  Administrator.  Mr.  Hazeltine  was 
the  Administrator  of  the  Community  Facilities  Ad- 
ministration, To  say  he  was  a  different  type  of 
administrator  as  being  second  in  command — he  had 
the  command  function  of  delegated  authorities  in 
connection  with  this  particular  project,  but  he  was 
writing  to  his  superior  who  had  not  delegated  the 
authority  to  authorize  the  further  disbursements 
under  the  loan  aftei'  default,  and  the  memorandum 
points  out  that  there  are  many  conditions  related 
to  the  proposed  further  disbursements  and  that  it 
was  worked  out  [129]  with  Mr.  Herbert  Hardy  who 
contacted  the  Agency  in  January,  presenting  plans 
which,  after  some  revision  and  conference  with  this 
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office,  appeared  to  be  workable.  That  is  the  sub- 
stance of  the  memorandum. 

It  is  significant  to  note  here  the  understanding 
of  the  plan  by  Mr.  Hazeltine: 

"The  plan  also  provides  that,  subsequent  to  the 
repayment  of  our  loan,  the  remaining  non-lienable 
creditors  together  with  R.  B.  Woodbury  and  your- 
self will  agree  upon  a  Trustee  who  will  be  ap- 
pointed to  supervise  liquidation  of  all  other  creditor 
claims  remaining." 

It  indicated  after  HHFA's  loan  was  paid  there 
would  be  still  other  creditors,  and  other  creditors 
and  Woodbury  would  have  to  get  together  and 
name  a  Trustee  if  this  plan  were  carried  to  com- 
pletion. 

The  Court:     Admitted. 

(Document,  Memo  from  Cole  to  Hazeltine, 
April  5,  1954,  previously  marked  Plaintiff's 
Exhibit  562/A-4  for  Identification,  was  re- 
ceived in  evidence.)   [130] 

*     *     * 

Mr.  Wiener:  Now,  your  Honor,  we  come  to  the 
Completion  Agreement  itself.  We  are  fbially  there 
on  page  142,  and  this  document  583/1-140,  and 
this  is  the  signed  document.  [136] 

I  am  sure  w^e  could  make  many  comments  on 
these.  I  call  the  Court's  attention — you  do  not  have 
this  in  front  of  you,  but  I  call  the  Court's  atten- 
tion  

Mr.  Meyer:     Here  are  two  copies. 

The  Court:     There  is  a   copy  attached. 
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Mr.  Meyer:  Wliich  is  the  orig-inal  which  can 
be  handed  up  to  the  Clerk. 

Mr.  Wiener:  The  Government  is  referred  to  in 
this  dociunent  as  the  Lender,  top  of  page  2.  They 
refer  to  the  '^ Housing  and  Home  Finance  Admin- 
istrator, hereinafter  called  'The  Lender.'  "  The 
document  is  not  signed  by  the  Housing  and  Home 
Finance  Administrator. 

The  Court:  There  is  no  place  for  the  signa- 
ture ? 

Mr.  Wiener:  There  is  no  place  for  the  signa- 
ture. 

The  Court:  The  parties  have  a  paragraph  in 
there  which  shows  the  rather  definite  intention  that 
it  was  to  be  signed.  It  was  never  so  intended  that 
they  were  to  sign;  is  that  correct ? 

]Mr.  Wiener:  Well,  that  would  be  my  inter- 
pretation of  that  language,  that  it  was  not  contem- 
plated that  the  Housing  and  Home  Finance  Ad- 
ministrator would  be  signatory,  would  sign  this. 

The  Court:  Or  any  other  governmental  agency, 
such  as  the  FHA  or  the  FNMA? 

Mr.  Wiener:  T  agree  with  the  [137]  inter- 
pretation. 

The  dociunent  provides  that  the  Lender  shall  do 
certain  things  (bottom  of  page  4)  including  the 
deferment  of  collection  of  interest  due  under  his 
loan.  I  call  to  the  Court's  attention  that  the  lan- 
guage used  in  Paragraph  11(c) 

The  Court:  How  do  you  construe  that  language 
there,  Mr.  Wiener? 
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"This  Agreement  is  subject  to  compliance  with 
the  followmg-  conditions  by  Lender:" 

Mr.  Wiener:     How  do  I  construe  it? 

The  Court:  Yes.  I  have  this  question:  The 
Lender,  does  that  indicate  to  you  in  any  way  that 
the  Lender  didn't  have  to  do  it;  that  he  might  do 
it,  but  that  he  could  back  away  from  the  agreement 
at  any  time,  or  he  didn't  have  to  go  ahead  with 
the  agreement  as  such? 

The  language  is  so  peculiar,  "This  Agreement  is 
subject  to  compliance  with  the  following  conditions 
by  Lender."  Even  though  the  Lender  is  not  a  party, 
it  does  not  say,  "The  Lender  shall,"  or  "The 
Lender  will." 

Now  in  the  subdivisions  that  language  is  used, 
but  in  the  general  condition  there,  "This  Agree- 
ment is  subject  to  compliance  with  the  following 
conditions  by  Lender,"  well,  if  the  Lender  didn't 
do  that,  then  what  happened  to  the  agreement  ?  I 
know  we  are  not  going  to  argue  that  out  now,  but 
that  is  one  of  the  principal  things  here,  but  if 
you  [138]  have  something,  it  would  seem  to  me  all 
the  way  through  that  this  is  rather  peculiaa'  lan- 
guage in  the  agreement. 

Mr.  Wiener:  You  have  asked  my  opinion,  have 
I,  and  I  will  just  briefly  state  it. 

The  Court:     Yes. 

Mr.  Wiener:  My  opinion,  this  was  a  dociunent 
which,  for  all  practical  purposes,  was  a  contract 
between  everybody  that  is  stated  here,  including 
tlie  Lender.  This  is  my  opinion.  It  is  true  that  this 
document    was    not    signed — there    is    no    question 
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about  that — by  the  Government,  but  it  was  accepted 
in  that  language  by  a  letter  which  w^e  will  shortly 
come  to.  It  speaks  in  the  traditional  form  of  an 
obligation  on  the  part  of  a  party  to  a  document. 

The  Court:  That  particular  language,  that  is 
what  I  am  inquiring  about.  To  me,  it  seems  that 
that  language  actually  modifies  or  is  a  modification 
of  what  is  the  language  which  is  usually  custom- 
arily used  in  order  to  bind  a  person. 

'^This  Agreement  is  subject  to  compliance  with 
the  following  conditions  by  the  Lender."  Let  us 
look  at  it  this  way  just  for  the  moment:  Suppose 
that  we  were  not  in  the  position  that  we  are  in 
there,  but  we  are  attempting  to  secure  financing 
from  some  other  source,  and  suppose  we  are  get- 
ting that  financing  from  a  bank  rather  than  from 
the  Government  and  then  we  had  that  language, 
"This  Agreement  is  subject  to  compliance  with  the 
following  conditions  by  [139]  the  Bank,"  and  you 
had  mentioned  the  name  of  the  bank. 

What  is  rumiing  through  my  mind  is  what  that 
language  would  mean  when  you  apply  it,  the  cir- 
cumstances there,  if  you  were  starting  on  a  new 
agreement.  Would  you  then  feel  that  there  was  an 
obligation  of  the  bank  to  go  ahead  and  comply  with 
(a)  and  through  the  others  there?  That  would  bt 
(a),  (b),  (c)  and  (d). 

Mr.  Wiener:  Well,  my  answer,  as  I  would  un- 
derstand it,  would  be  that  this  language  that  you 
have  just  quoted,  "This  Agreement  is  subject  to 
compliance,"  is  another  way  for  saying  that  this 
agreement  is  subject  to  being  accepted  by  the  bank 
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in  your  hypothetical  upon  the  ground  that  it  will 
do  certain  things  or,  stating  it  a  little  dilferently, 
that  this  agreement  will  have  no  effect  unless  the 
bank  in  your  hypothetical  agrees  that  it  will  in 
exchange  for  the  rights  it  has  got  herein,  will  agree 
to  these  other  items  which  are  spelled  out,  (a),  (b), 
(e)  and  (d).  In  other  w^ords,  I  think 

The  Court:  In  other  words,  you  think,  Mr. 
Wiener,  that  actually  in  construing  the  whole 
transaction  here  that  there  is  something  missing 
from  the  agreement  as  such? 

Mr.  Wiener:  Well,  I  would  say  with  all  due — 
I  would  think  that  it  is  not  carefully  drafted  in 
the  sense  that  it  expresses  fully  what  the  parties 
intended  at  this  time,  hwi  I  think  this  is  in  the 
nature,  your  Honor — that  these  [140]  people  who 
have  signed — it  is  in  effect  an  offer,  in  legal  effect, 
in  effect  an  offer  to  the  Government  which,  for 
reasons  which  are  not  clear  in  the  record — I  don't 
know  why  they  didn't  sign  this  because  they  signed 
the  Building  Loan  Agreement.  They  signed  the 
Disbursing  Agreement.  I  mean,  the  Housing  and 
Home  Finance  Administrator  signed 

The  Court:  I  might  be  advised  on  this  better 
if  I  reviewed  the  briefs  again.  It  is  some  time  since 
I  have  been  over  them. 

I  know  it  is  indicated  in  some  of  the  correspond- 
ence here  some  place  that  as  a  matter  of  law  the 
Government  felt  they  couldn't  sis-n  such  an  agree- 
ment. 

Mr.  Wiener:  T  think  it  is  indicated  somewhere 
in  here  that  thev  felt  thev  couldn't  sio-n  it. 
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The  Court:  That  is  in  the  last  ijaragraph  of 
the  agreement  as  such. 

Mr.  Wiener :  Yes,  your  Honor,  but  that  then  be- 
comes a  question  of  law  whether  they  could  in  fact 
sign  at  all.  It  appears  from  our  reading  of  the 
various  housing  statutes  under  which  they  are  au- 
thorized, that  they  had  authority  to  do  anything 
they  wanted.  They  had  a  revolving  fund  set  up. 
They  did  have  authority,  but  they  maybe  felt  that 
one  of  the  Government  attorneys  advised  them  they 
couldn't  sign  this  docimient — I  don't  know — but  the 
legal  effect  is — and  I  cannot  emphasize  this  too 
strongly — that  we  believe  this  [141]  document  cre- 
ated a  status  whether  it  in  fact — we  are  not  suing 
here  for  breach  of  contract — it  created  a  status, 
and  whether  in  fact  or  not  there  was  a  binding 
legal  contract  for  which  we  could  sue  for  the  breach 
is  not^ — ^we  have  not  raised  the  question  because 
what  did  happen  here,  as  I  say,  it  created  a  status 
which  was  acted  upon  by  the  subsequent  acts  here 
which  indicated  a  certain  position  or  a  certain  rela- 
tionship ov  duty  on  the  part  of  the  Government. 
It  is  an  attempt  to  bring  this  all  up  to  date  and  is 
certainly  what  finally  happened. 

I  think  if  the  question  was  whether  there  was  a 
breach  of  contract,  that  our  position  would  be  that 
this  was  an  offer  to  the  Government  which  was 
supported  by  a  letter  of  about  May  21st  which  we 
will  be  coming  to  very  shortly,  which  in  fact 
thereby  made  the  Government,  whether  they  signed 
it  or  not,  a  party  to  the  contract,  and  this  is  not 
foreign  to  the  law  at  all,  because  in  lots  of  Court 
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of  Claims  cases  where  these  contract  cases  general!}' 
arise,  the  Courts  clearly  say — I  mean  the  Court  ol: 
Claims  has  said  in  many  cases  that  yon  can  have 
an  implied  contract  in  law  whether  in  fact  there  is 
an  express  contract,  but  I  don't  think  we  have  to 
reach  that — at  least  from  our  theory  w(>  do  not  h.ave 
to  reach  the  problem  of  whether  in  fact  this  was  a 
binding  legal  contract.  We  do  think  it  created  a 
status,  a  relationship  which  the  Govermnent  o])er- 
ated  under  [142]  thereafter,  assumed  certain  rights, 
obtained  certain  rights  including  the  payment  of 
moneys,  which  created  certain  duties.  I  mean,  that 
is  our  position. 

The  Court:     I  understand  your  position. 

Mr.  Wiener:  In  any  event,  this  document  does 
provide  that  the  Construction  Superintendent  shall 
be  appointed  and  acceptable  to  Lender. 

There  is  discussion  in  here  as  to  the  overhead 
agreement.  I  started  out  to  point  out  that  the,  that 
at  the  top  of  page  4  of  the  Completion  Agreement 
Woodbury  agrees  to  execute  and  deliver  to  Lender 
an  agreement  to  provide  necessary  ovei'head  ex- 
penses for  the  completion  of  the  project.  Now,  the 
language,  "for  the  completion  of  the  project,"  has 
been  the  subject  of  a  great  deal  of  interpretation, 
by  a  lot  of  people,  but  I  do  call  then  for  the  Court's 
attention  paragraph  11(c),  your  Honor,  on  page 
5,  where,  "Lender  will  defer  collection  of  interest 
due  under  loan  until  completion  of  project." 

Now,  that  is  an  ambiguous  term,  but  T  think  that 
the  only  proper  and  fair  interpretation  of  it,  look- 
ing at  the  status  of  the  parties  in  April,   1953 — 
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April,  1954,  they  exi3ected  to  complete  this  project 
ill  October  of  1954.  This  was  the  estimated  comple- 
tion date.  The  interest  was  to  be  held  until  Octo- 
ber, 1954,  The  overhead  was  not  to  be  paid  until 
October,  1954.  [143] 

Now,  why  I  emphasize  this  and  I  point  out  that 
the  same  language  was  used  for  both  of  these  para- 
graphs is  because  there  is  much  reference  in  1955 
and  in  1956  to  the  fact  that  Woodbury  in  the  year 
195(i  has  not  paid  $15,000  for  his  overhead.  This 
was  in  1956,  and  the  Government's  position  ap- 
parently was  at  that  time  that  the  $15,000  obliga- 
tion continued  until  the  loan  was  recast. 

I  emphasize  this,  that  could  not  have  been  within 
the  contemplation  of  the  parties  on  either  side  be- 
cause when  they  use  the  term,  "completion  of 
agreement,"  they  must  have  been  contemplating  the 
physical  completion  of  the  project,  not  the  recast- 
ing of  the  loan  or  the  taking  out  of  the  loan,  and 
mnch  of  the  problem  that  developed  here,  as  you 
will  subsequently  see,  is  because  of  the  fact  that 
somebody  in  the  Government  got  mad  at  Woodbury 
because  he  didn't  put  up  $15,000  for  overhead  in 
the  year  1956,  which  we  do  not  think  can  be  read 
into  the  documents. 

In  an}^  event,  this  is  an  important  document, 
there  is  no  question  about  it,  and  it  has  problems 
of  construction  that  we  differ  on. 

We  would  offer  that  in  evidence,  583/1-140. 

Mr.  Luckey:  If  this  be  an  offer,  your  Honor, 
which  creates  a  status  on  the  part  of  the  Admin- 
istrator, I  certainly  submit  that  the  built-in  safe- 
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guards  of  the  offer  to  induce  the  Lender  to  make 
further  disbursements  camiot  be  read  out  [144]  of 
the  document  and  the  agreement. 

Paragraph  13  says  that  the  obligations  of  any 
party  signatory  hereto  shall  not  be  released,  dis- 
charged, or  in  any  way  affected. 

If  it  is  the  position  of  the  plaintiff  that  a  party 
signatory  by  some  operation  other  than  signing 
this  paragraph,  this  paragraph  there  mentions, 
"*  *  *  or  in  any  way  affected,  nor  shall  claimants 
or  other  parties  signatory  have  any  rights  or  re- 
course against  Lender,"  and  by  a  built-in  provision 
the  Lender  is  really  deemed  a  signatory,  and  this 
should  be  influential  in  detei'mining  our  obligation 
as  Lender,  "*  *  *  shall  have  any  rights  or  recourse 
against  Lender  by  reason  of  any  action  Lender 
may  take  or  omit  to  take  under  the  foregoing  pow- 
ers; nor  by  reason  of  any  action  taken  by  Lender 
which  in  its  opinion  may  be  necessary  to  keep  said 
project  free  from  liens," 

And  Paragraph  14  is  particularly  significant  as 
setting  the  stage  for  the  early  documents,  the  con- 
text in  which  this  inducement  was  made : 

''All  provisions  and  requirements  of  loan  docu- 
ments executed  in  connection  with  loan  by  Lender 
to  Owner  shall  remain  in  full  force  and  effect,  ex- 
cept as  expressly  modified;" 

Now,  the  express  modification  concerned  the  ex- 
tension of  maturity  dates,  defeiTnent  of  interest, 
and  [145]  things  of  that  kind,  and  all  the  provi- 
sions of  the  trust  deed  would  remain  in  force;  all 
the  provisions  of  the  Loan   Agreement,  all  of  the 
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provisions  of  guarantees,  and,  as  I  pointed  out  in 
the  letter  that  has  previously  been  introduced  here 
within  the  last  few  minutes,  the  Lender  would  not 
accept  any  other  situation  in  the  language  of  the 
letter  to  Mr.  Durkee,  concerning  the  Pacific-Alaska 
Contractors.  The  objection  that  there  should  not  be 
any  recourse  against  the  Lender,  that  is  what  they 
are  talking  about  right  here. 

Then  in  paragra]:)h  18  the  Court  has  pointed  out 
and  is  aware,  "No  provision  has  been  made  for 
execution  of  this  document  by  the  various  Federal, 
State  and  Territorial  Agencies  who  are  Claimants 
or  by  the  Bank  of  California  since  the  national 
banking  laws  and  laws  and  regulations  affecting 
such  agencies  do  not  authorize  the  execution  of  such 
Agreement. ' ' 

There  is  no  ambiguity  in  that  language  on  tlie 
paii:  of,  in  the  first  instance,  the  people  who  are 
offering  this  inducement  to  discuss  disbursement  of 
loan  procedures.  "It  is  understood  that  either  a 
written  or  oral  approval  of  this  Agreement  will 
be  obtained  from  them,  if  possible." 

Mr.  Wiener  suggests  there  is  a  lot  of  power  on 
the  ])art  of  the  HHFA  to  do  a  lot  of  things  here 
with  reference  to  signing  an  agreement,  and  so 
forth.  I  suggest  if  there  were  any  power  of  that 
nature  it  would  be  vested  in  [146]  the  Administra- 
tor, and  any  writing  in  that  type  of  situation 
would  be  directed  all  the  way  by  citing  clause  of 
the  statute  with  regard  to  an  Administrator,  but 
that  does  not  bind  the  United  States  which  in  this 
situation  would  not  be  a  party  defendant  properly. 
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If  there  can  be  I'ead  into  these  paragra^jhs  any 
fiduciary  situation  or  acceptance  of  a  fiduciary 
obligation  by  tlie  Government  expressly,  I  fail  to 
see  hoM^  an^^  party,  be  it  the  Government  or  other- 
wise, yoiu'  Honor,  can  by  agreement  protect  itself 
against  the  imposition  of  a  fiduciary  obligation 
upon  it.  It  couldn't  be  clearer  that  this  was  not 
the  intent  of  the  HIIFA,  not  the  intent  of  the 
United  States,  and  in  the  absence  of  overreaching 
or  undue  imposing  of  evidence  that  shows  attri- 
butes of  a  fiduciaiy  relationship,  it  escapes  me  how 
in  the  face  of  these  particular  clauses  in  this  Com- 
])letion  Agreement  it  can  be  asserted  in  good  faith 
here  that  there  was  a  fiduciary  obligation  in  the 
contemplation  of  the  HHFA  here. 

Now,  if  it  is  by  operation  of  law,  certainly  there 
has  been  nothing  in  the  pleadings  to  show^  or  to 
suggest  any  overreaching,  any  unfair  action,  or 
anything  of  that  kind.  The  only  thing  that  has  been 
alleged  here  is  that  we  favored  ourselves  as  a  credi- 
tor by  taking  this  foreclosure  action  really,  and 
that,  of  course,  is  in  the  contemplation  of  the  en- 
tire Completion  Agreement.  [147] 

The  Lender  in  order  to  disburse  this  additional 
loan,  had  to  have  certain  safeguards  and,  certainly, 
a  lender  in  protecting  himself  in  that  manner  in 
disbursing  the  balance  of  the  loan  couldn't  by  that 
alone,  even  though  he  had  some  safeguards  against 
disbursements,  become  a  fiduciary. 

Everybody  understood.  All  the  creditors,  all  the 
signatories  to  this  document  which  Mr.  Woodbury 
saw   on    several    occasions    and    his   attorney,    Mr. 
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Hardy,  understood  that  the  Lender  was  not  abro- 
gating its  original  security  documents  and  not  ac- 
cepting any  responsibilities  over  and  above  that 
that  they  did  have  originally,  which  would  affect 
their  security  documents  before. 

I  think  that  the  agreement  is  important.  I  think 
it  is  a  critical  document  in  the  entire  case.  There 
are  others  to  support  it,  but  they  were  the  same 
type  of  exculpatory  language  so  far  as  the  Admin- 
istrator is  concerned,  and  they  go  right  through 
supporting  the  proposition  that  there  was  not  any 
fiduciary  relationship. 

The  Court:     The  exhibit  is  admitted. 

(Document,  Completion  Agreement,  previ- 
ously marked  Plaintiff's  Exhibit  583/1-140  for 
Identification,  was  thereupon  received  in  evi- 
dence.) [148] 

*     *     * 

Mr.  Wiener:  On  page  175,  the  middle  of  the 
page,  January  31,  1955,  a  letter  from  Cole,  the  top 
man  in  HHFA,  to  the  Secretarv  of  Navv. 

Now  a  comment  is  made  in  our  brief  about  [180] 
this  particular  point  so  I  call  it  to  the  Couii's  at- 
tention. This  was,  in  effect,  a  statement  from  one 
top  Government  agency  to  another  one  offering,  as 
we  see  it,  to  sell  this  project  to  the  Navy.  The  com- 
ment is  made  that  the  project  was  constructed  in 
compliance  with  certain  FHA  requirements  at  a 
cost  of  approximately  five  and  a  half  million  dol- 
lars and  FHA  has  placed  an  appraised  valuation 
of  $5,892,800  on  the  completed  project. 
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I  mentioned  this  in  the  course  of  opening  state- 
ment. The  comment  is  made  that  this  would  be  ad- 
vantageous to  the  Government  to  permit  this 
agency  to  further  its  program  of  orderly  liquida- 
tion of  its  investments  in  Alaska  if  the  Navy  would 
be  interested  in  purchasing  for  its  own  use  this 
housing  project. 

The  Court:  This  was  before  a  default  was  de- 
clared, or  was  there  a  default  at  this  time? 

Mr.  Wiener:     In  the  interim  loan? 

The  Court:     Yes. 

Mr.  Wiener:  No,  there  was  no  default  at  this 
particular  time,  and  the  FHA  and  Fanny  Mae 
commitments  were  in  full  force  and  effect  at  this 
particular  moment,  but  its  release  of  commitments 
is  June  1,  1955,  your  Honor,  so  we  are  talking 
about  now  in  January. 

Mr.  Luckey:  There  was  always  a  default,  your 
Honor,  under  the  theory  of  the  United  States,  in 
the  HHFA [181] 

The  Court :  I  know  your  theoiy  on  this,  that  the 
default  continued  even  under  the  Completion 
Agreement. 

Mr.  Luckey:  That  is  right,  and,  as  pointed  out 
here  by  the  Project  Manager  and  his  attorneys  in 
the  previous  document  that  is  in  here,  there  was  a 
$394,000  deficit  plus  $328,000  principal  that  they 
couldn't  meet,  so  the  Completion  Agreement  was 
not  in  a  position  to  be  at  that  time — it  couldn't 
be  consiunmated,  and  this  is  only  an  explanatory 
letter  to  examine   details  under  which   a   transfer 
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might  be  accomplished.  It  does  not  offer  the  prop- 
erty. It  talks  about  the  possibility  of  sale. 

Mr.  Wiener :  Well,  my  comment  on  Mr.  Ijuckey  's 
comments  is  that  the  tei-ms  of  this  short-term  note 
were  extended  on  two  different  occasions,  once  for 
six  months  and  once  for  four  months,  beyond  the 
due  date  on  the  short-term  note,  aiid  I  do  not  un- 
derstand Coimsel's  comments  that  the  note  for  a 
short-term  loan  was  in  default  at  this  particular 
time  because  the  record  indicates  clearly  that  there 
were  two  extensions  of  due  date  on  that  note. 

Mr.  Luckey:  They  did  extend  it  from  time  to 
time,  your  Honor;  that  is  true. 

The  Court:     802  is  admitted. 

(Letter  to  Secretary  of  the  Navy  from  Hous- 
ing and  Home  Finance  Agency,  January  31, 
1955,  previously  marked  [182]  Plaintiff's  Ex- 
hibit 802/65  for  Identification,  was  thereupon 
received  in  evidence.)  [183] 

*     *     * 

Mr.  Wiener:  The  next  exhibit,  your  Honor,  is 
probably  one  of  the  key  documents  in  the  case.  It 
is  from  anybody's  standpoint.  It  is  on  the  bottom 
of  page  179,  Document  of  March  7,  1955.  It  is  from 
Hazeltine,  who  is  now  head  of  the  CFA,  to  his  su- 
perior, Cole,  the  head  of  HHFA,  and  this  docu- 
ment is  quoted  in  full  in  this  pre-trial  order.  The 
posture  of  this  letter  must  be  considered  that  at 
this  particular  time  FHA  had  denied  the  applica- 
tion for  the  increase  in  commitment.  Just  a  short 
three  weeks  prior  to  this  date,  this  same  Hazeltine 


United  States  of  America  149 

had  said,  "We  are  now  going  to  proceed  with  the 
recasting  and  taking  out  of  the  mortgages,"  long- 
term  [195]  mortgages,  which  on  this  particuhir  date 
the  commitments  were  still  in  existence.  So,  of 
course,  as  Mr.  Luckey  says,  this  document  speaks 
for  itself,  but  we  believe  that  this  led  to  the  deci- 
sion to  abandon  the  commitments  for  whatever 
valid  reason  might  have  been  set  forth  therein. 

I  call  particular  reference  to  the  Court's  obsei'va- 
tion  of  the  language  quoted  on  page  182,  the  mid- 
dle of  the  page,  beginning  with  the  paragraph, 
''This  recommendation " 

The  Court:     Yes. 

Mr.  Wiener:  The  conclusion  and  recommenda- 
tion is  based  upon  the  statement  there  that  it  is 
superfluous  for  one  agency  under  the  same  head 
to  go  to  the  trouble  and  expense  of  transferring  this 
short-term  loan  over  to  the  long-term  loan  despite 
the  legal  commitments  that  were  then  in  existence. 

Now  this  decision,  your  Honor,  is  in  the  Gov- 
ernment files.  It  is  no  knowledge  out  here  to  Lang- 
ton,  no  knowledge  to  Woodbury  or  to  Aleutian 
Homes,  but  this  was  the  decision  that  was  reached, 
and  at  a  subsequent  date  hei-e  it  was  apj^roved  by 
Cole  and  thereafter  followed. 

As  a  matter  of  fact,  this  original  document  that 
I  have  in  my  hand  here  signed  by  Hazeltine  has 
penciled  or  in  ink  on  the  bottom  of  it,  3-21-55  the 
date,  "O.K.  to  follow  recommended  procedure  using 
first  alternative  plan  above  described."  And  the 
first  alternative  plan  above  described  [196]  is  that 
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at  Paragraph  1  on  the  bottom  of  page  182  which 
says, 

"Continuation  for  a  period  of  approximately  six 
months  of  the  present  operation,  whereby  Aleutian 
Homes,  Inc.,  is  continued  as  a  corporation  but 
under  complete  control  and  supervision  of  the  Ad- 
ministrator. Should  this  seasoning  period  develop 
the  fact  that  the  project  has  possibilities  of  nor- 
mal payout  a  repayment  program  could  be  worked 
out  and  congressional  enactment  requested  to  trans- 
fer either  to  FNMA  or  FHA.  There  is  a  further 
possibility  that  the  Navy's  interest  in  this  project 
might  materialize  in  the  form  of  an  outright  pur- 
chase." 

I  do  not  want  the  Court  to  misunderstand  or 
Mr.  Luckey.  We  do  not  question  either  the  good 
or  bad  faith.  It  appeared  to  be  perhaps  a  sensible 
procedure  at  this  particular  time  to  do  this,  but, 
nevertheless,  this  was  the  decision  that  was  made 
and  which  was  followed,  carried  out,  as  we  wdll 
point  out  by  subsequent  correspondence. 

Mr.  Meyer:  May  I  make  one  comment  about 
w^here  this  document  comes  from,  your  Honor.  You 
will  notice  at  the  end  of  the  description  in  the  pre- 
trial order  it  refers  to  having  come  originally  from 
Exhibit  1,  Document  207. 

Exhibit  1  of  the  pre-trial  order  was  w^hat  [197] 
was  called  a  collateral  file,  and  your  Honor  will 
note  that  all  the  contract  documents  from  the  loan 
authorization,  the  note,  the  deed  of  trust,  the  vari- 
ous construction   contracts,   all   the  contract   docu- 
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meiits  are  kept  by  the  Government  in  what  they 
call  the  collateral  file. 

This  was  considered  apparently  by  the  Government 
of  sufficient  importance  as  a  contract  document  in 
the  fact  that  this  was  placed  and  numbered  in  that 
collateral  file,  and  that  is  where  it  was  found.  It 
is  Document  No.  207  in  Exhibit  1  to  the  x^re-trial 
order,  w^hich  was  this  collateral  file. 

Mr.  Luckey:  I  think  it  will  l^e  an  unusual  day 
when  the  file  clerk  will  determine  the  course  of 
litigation  of  this  kind,  your  Honor.  However,  the 
document  itself  is  concerned  with  whether  there 
should  be  foreclosure  at  this  time  or  some  further 
attempt  to  work  out  a  financing  structure  that  will 
j^revent  foreclosure. 

There  is  a  lot  of  language  in  here  that  Mr.  Hazel- 
tine  used,  words  of  control,  and  so  forth,  to  influ- 
ence the  Administrator  who,  you  will  recall  in  the 
early  documents,  didn't  exactly,  wasn't  exactly 
happy  about  this  loan  when  it  was  found  in  the 
office,  but  he  anyway  continued  to  carry  this  proj- 
ect without  foreclosure,  and  that  is  the  context  in 
which  the  Commissioner  of  Community  Facilities 
who  had  been  close  to  this  project  came  to  [198] 
completion  under  the  direction  of  the  Pi-oject  Man- 
ager who  was  representative  of  Aleutian  Homes  in 
Kodiak,  trying  to  influence  his  superior  to  adopt 
this  course  of  continued  extension  of  loan. 

The  Court:     832/A-1-207  is  admitted.  [199] 

*     *     * 

Mr.  Wiener:  Page  185,  second  from  the  top, 
March    28,    1955,    memorandum    from    Tyler    of 
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FNMA  to  the  Hies,  in  which  this  Loan  Manager  of 
Fanny  Mae  indicated  he  had  had^  meetings  with 
various  representatives  or  with  the  representative 
of  the  HHFA  to  discuss  this  over-all  thing.  The 
comments  on  the  discussion  are  contained  in  this 
memorandum. 

One  of  the  comments  is  made  that  the  question 
was  asked  if  Fanny  Mae  and  FHA  would  be  w^ill- 
ing  to  refund  any  part  of  their  fees.  You  see,  by 
this  time  extensive  commitment  of  fees  had  been 
paid  to  Fanny  Mae  and  FHA,  and  his  comment 
was  as  indicated  there  in  the  middle: 

''This  question  was  posed  on  the  basis  that  the 
HHFA  Administrator  might  elect  to  hold  his  blan- 
ket mortgage." 

Our  comment  is  that  at  this  time  with  the  in- 
crease in  commitment  of  FHA  fmids  having  been 
denied,  there  was  [201]  discussion  at  the  Washing- 
ton level  of  the  possibility  of  making  the  short-term 
loan  a  long-term  blanket  mortgage,  which  would 
permit  the  orderly  retirement  of  its  payment  as 
distinguished  from  default  status  that  it  was  about 
to  be  under. 

Mr.  Luckey:  Just  a  discussion,  your  Honor,  not 
binding  on  anyone. 

Mr.  Wiener:  On  the  same  page,  the  next  docu- 
ment  

The  Court:     No.  849/49-4  is  admitted. 

(Memorandum  re  Aleutian  Homes,  Inc., 
dated  March  28,  1955,  from  A.  C.  Tyler,  Loan 
^Manager,    previously    marked    Plaintiff's    Ex- 
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hibit  849/49-4  for  Tdentification,  was  thereupon 
received  in  evidence.) 

Mr.  Wiener:  The  next  document  is  March  28, 
1955,  a  correspondence  now  from  Hazeltine  in 
Wasliington  to  Langton  out  here  in  Porthxnd.  Dis- 
cussion is  had  with  respect  to  proposed  individual 
mortgages,  and  he  advised  that  it  would  be  desir- 
able to  notify  the  creditors  that  the  commitments 
were  to  be  abandoned,  and  it  contains  a  proposed 
form  of  letter  to  be  sent  mider  Langton 's  signature 
as  Project  Manager  to  the  various  creditors,  in- 
cluding Woodbury. 

This  particular  letter  I  have  here  of  Exhi})it  850 
contains  this  proposed  letter  to  be  sent  by  Langton 
to  these  creditors.  [202] 

At  this  particular  time,  your  Honor,  the  decision 
had  been  made  to  abandon  the  commitments. 

j\Ir.  Luckey:  This  is  a  proposal  for  a  letter  to 
the  creditors  indicating  that  the  commitments 
might  be  abandoned  under  certain  conditions,  and 
that  if  certain  conditions  exist  as  of  a  particular 
time  certain  action  might  follow.  There  is  no  com- 
mitment of  positive  action  in  that  letter. 

The  Court:     No.  850/20  is  admitted. 

(Letter  to  Harry  M.  Langton  from  Hazel- 
tine,  March  28,  1955,  with  attached  enclosures, 
previously  marked  Plaintiff's  Exhibit  850/20 
for  Identification,  was  thereupon  received  in 
evidence.) 

Mr.  Wiener :  On  page  186,  March  29,  1955,  from 
Hazeltine  to  Cole.  It  goes  into  the  details  of  the 
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Bank  of  California  loan  which  was  listed  on  the 
Completion  Agreement,  your  Honor,  at  $150,000. 
As  I  recall,  it  was  to  be  paid  in  two  of  four  stages. 

This  letter  comments  that  the  bank  appears  in 
the  Completion  Agreement  among  "Stage  3"  credi- 
tors. The  comment  is  made  that  the  bank  was  not 
signatory  to  the  Completion  Agreement. 

The  comment  is  made  to  Cole  by  Hazeltine  that 
a  letter  for  issuance  to  creditors  by  the  Project 
Manager  has  been  forwarded  to  Portland.  [203] 

Mr.  Luckey:     No  comment. 

The  Court:     That  is  No.  what? 

Mr.  Wiener:     851. 

The  Court:     It  is  admitted. 

(Memorandum  of  March  29,  1955,  Hazeltine 
to  Cole,  previously  marked  Plaintiff's  Exhibit 
851/A-20  for  Identification,  was  thereupon  re- 
ceived in  evidence.)  [204] 


Mr.  Wiener:  Page  187  at  the  bottom  of  the 
page.  No.  859,  Langton  to  Hazeltine,  in  which  he 
says  he  has  now  reviewed  this  draft  of  this  pro- 
posed letter  that  came  to  him  from  Hazeltine,  and 
he  has  got  a  comment;  Langton 's  comment  is  that 
an  addition  be  made  to  the  end  of  the  letter  which 
would  indicate — in  which  he  forwards  a  draft  of 
a  revised  letter  which  he  suggests  he  be  authorized 
to  for-ward  out  to  [205]  creditors.  We  wdll  see  the 
final  form  as  it  comes  out  in  a  few  minutes. 
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Mr.  Wiener:  The  principal  change  on  this  was 
the  addition  of  certain  language  in  the  last  para- 
graph which  has  to  do  with  the  commitments. 

This  was  a  proposed  letter  to  the  creditors  of  this 
project: 

''The  FHA  mid  FNMA  conmhtments  will  be 
surrendered  to  avoid  the  expense  of  closing  perma- 
nent first  mortgages  and  extension  fees,  and  if  by 
October  31,  1955,  it  appears  that  the  project  has  a 
reasonable  chance  of  financial  success,  a  refiinancing 
plan  looking  toward  long-range  amortization  of  the 
Administrator's  loan  and  repayment  of  other 
claims  will  be  proposed  by  the  Housing  and  Home 
Finance  Administrator."  [206] 

Now  we  emphasize  that  because  this  was  sug- 
gested, that  this  language  be  added.  It  was  ap- 
proved and  it  was  sent  out  in  that  form  v,hich,  at 
least  to  our  minds,  indicates  that  all  through  this 
period  of  time  here  it  was  contemplated  by  every- 
body concerned  that  this  so-called  refinancing  plan 
would  be  by  the  HHFA  if  these  commitments  are 
released.  It  was  known  by  everybody  at  this  par- 
ticular time  that  there  wasn't  any  other  alterna- 
tive; only  the  Government  would  be  in  a  position 
to  refinance  a  project  in  Kodiak,  Alaska,  of  this 
magnitude. 

The  application  for  a  loan  that  had  been  filed  in 
November,  1952,  indicated  every  private  source  of 
funds  had  been  exhausted.  Everybody  knew,  at 
least  it  is  our  claim  everybody  knew  if  there  was 
going  to  be  any  refinancing  done,  it  had  to  be  done 
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through  a  proposal  made  by  the  Washington  of- 
fices of  our  Government. 

Mr.  Meyer :     May  I  just  clarify  one  minor  point. 

On  page  186  of  the  pre-trial  order,  going  back 
to  the  last  paragraph  of  what  is  Exhibit  850,  start- 
ing on  the  foiTner  page,  this  is  the  draft  which 
Hazeltine  prepared,  sent  to  Langton  and  said,  "send 
this  to  the  creditors,"  and  at  the  last  paragraph  as 
set  forth  in  the  pre-trial  order  it  contains  this 
paragraph  which  Mr.  Wiener  just  read,  and  your 
Honor  will  note  that  it  concludes  with  the  language 
that,  "*  *  *  a  refinancing  plan  looking  toward  long- 
range  [207]  amortization  of  the  Administrator's 
loan  and  repayment  of  other  claims  would  be  pro- 
posed," what  Mr.  Langton  added,  and  if  your 
Honor  will  then  turn  to  page  188  to  the  paragraph 
set  forth  about  Line  23,  at  the  end  of  that  he  added 
the  phrase,  "by  the  Housing  and  Home  Finance 
Administrator. ' ' 

That  was  the  significant  change  that  Mr.  Lang- 
ton made  in  the  draft  of  the  letter  with  respect  to 
that. 

Mr.  Luckey:  If  the  Court  please,  that  certainly 
is  not  a  commitment  in  the  absence  of  a  circum- 
stance that  never  arose. 

It  was  if  by  a  certain  date,  October  of  1955,  Oc- 
tober 31,  1955,  it  appears  that  the  project  has  a 
reasonable  chance  of  financial  success,  so  that 
everybody  realized  there  was  a  serious  question 
about  its  reasonable  chance  of  financial  success. 

This   letter  was  written   to   Woodburv   and   the 
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others.  I  mean  the  letter  was  sent,  the  attachment 
was  sent  to  Mr.  Woodbury  and  to  others  pointing 
out  the  cost  of  taking-  out  these  individual  mort- 
gages. The  question  was  whether  the  project  would 
justif}'  the  money,  and  Woodbuiy  in  the  Overhead 
Agreement,  of  course,  was  not  putting  up  money. 
The  Administrator  would  have  had  to  put  up  funds 
of  his  own  in  order  to  accomplish  because  of  the 
financial  condition  of  the  project  at  that  time. 
The  Court:     859/20  is  admitted.  [208] 

(Letter  from  Hazeltine  to  Langton,  April  7, 
1955,  previously  marked  Plaintiff's  Exhibit 
859/20  for  Identification,  was  thereupon  re- 
ceived in  evidence.)   [209] 


Mr.  Wiener:  The  next  exhibit  is  page  193,  top 
of  the  page,  June  6,  1955,  No.  891.  It  is  a  memoran- 
dum from  the  San  Francisco  office,  Herman,  where 
he  requests  authority  to  [219]  make  payment  to 
one  of  the  creditors,  Copenhagen. 

The  purpose  of  this  is  to  show  that  decisions 
were  being  made  in  Washington  with  respect  to 
various  payments  of  creditors. 

Mr.  Luckey:     No  comment.  [220] 


The  Court:     Have  I  admitted  888,  891  and  894? 
The  Clerk :     It  is  891  and  894  and  then  863,  the 
telegram,  that  have  not  been  received. 
The  Court:     Thev  are  now  admitted. 
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(Office  Memorandum,  Herman  to  Hazeltine, 
Jmie  6,  1955,  previously  marked  Plaintiff's 
Exhibit  891/A-21  for  Identification,  was  there- 
upon received  in  evidence.)  [222] 


Mr.  Wiener:  The  same  page,  November  22, 
1955,  No.  983  has  been  assigned,  and  it  is  a  letter 
from  Hazeltine  to  [239]  Langton  in  which  Hazel- 
tine  on  this  date  says,  "I  am  interested  in  recast- 
ing this  loan  on  a  permanent  basis  with  provision 
for  amoi-tization  of  principal  and  interest  and  or- 
derly retirement  of  other  claims." 

Mr.  Meyer:  Your  Honor,  I  would  like  to  make 
just  one  comment  here. 

In  this  letter  he  says  to  Langton,  "I  am  in  agree- 
ment mth  your  recommendation  and  am  request- 
ing our  Division  of  Law  to  prepare  the  necessary 
documents."  Now  this  is  with  respect  to  the  four- 
mcnth  extension.  Now  this  is  what  appears  in  these 
top  letters  that  we  have  seen  in  which  he  states,  "I 
told  Langton  to  resubmit  his  proposal  to  four 
months  instead  of  six  months."  Then  on  the  sur- 
face he  comes  back  and  says  on  the  surface,  ''I 
am  not  accepting  your  proposal."  But  the  pro- 
posal as  shown  in  the  first  instance,  all  the  way 
through,  is  initiated  by  himself  telling  Langton, 
''Propose  this  to  me,  and  T  will  accept  it." 

Mr.  Luckey:  I  saw  a  letter  from  Mr.  Langton 
saying  how  about  continuing  the  situation  in  a 
status  not  in  default,  something  of  that  kind,  and 
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to  extend  tlie  maturity  date  under  the  blanket  mort- 
gage, or  something.  Then  it  will  be  noted  in  this, 
your  Honor,  Mr.  Hazeltine  says,  "It  will  be  ap- 
preciated if,  shortly  after  the  first  of  the  year,  you 
submit  any  ideas  that  you  may  have  to  meet  this 
objective,"  that  is,  of  recasting  the  loan  on  a  per- 
manent basis.  [240] 

The  Court :     No.  983  is  admitted. 

(Carbon  copy  of  letter  of  November  22,  1955, 
Hazeltine  to  Langton,  jn-eviously  marked 
Plaintiff's  Exhibit  983/21  for  Identification, 
was  thereupon  received  in  evidence.)  [241] 

*     *     * 

Mr.  Wiener:  The  next  document  on  the  next 
page,  205,  is  from  Herman  to  Hazeltine  in  which 
Herman  now  in  San  Francisco  again  makes  an 
analysis  of  the  operating  statement,  and  he  uses  an 
estimated  occupancy  of  90  per  cent. 

The  Court:     This  is  on  what  page? 

Mr.  Wiener:  Excuse  me,  on  page  205,  your 
Honor. 

The  Court:     Herman? 

Mr.  Wiener:  It  says  Emmert,  but  that  is  appar- 
ently a  typographical  error. 

The  Court:     January  3rd? 

Mr.  Wiener:     January  6th. 

The  Court:     That  should  be  Herman? 

Mr.  Wiener:  That  should  be  Herman,  yes.  Tlie 
document  I  have  in  my  hand  indicates  Herman 
rather  than  Emmert.  It  is  signed  by  Herman  also. 
It  is  Document  No.  997.  He  makes   [244]  certaiii 
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forecasts  in  this  docuniont  and  suggests  a  i)i'oposed 
plan.  It  is  a  three-page  document  and  somewhat  in 
detail.  He  asks  for  Mr.  Hazeltine's  reaction  to  the 
proposed  new  w^orkable  plan. 

Mr.  Luckey:     No  comment,  your  Honor. 

The  Court :     No.  997  is  admitted. 

(Office  Memorandum  of  January  16,  1956, 
Herman  to  Hazeltine,  previously  marked 
Plaintiff's  Exhibit  997/A-22  for  Identification, 
was  thereupon  received  in  evidence.)   [245] 

•x-        *        * 

Mr.  Wiener:  The  next  document  is  on  the  bot- 
tom of  the  page,  April  4,  1956,  from  Hazeltine  to 
Herman  in  San  Francisco  in  which  he  tells  him  they 
are  going  to  be  out  to  Portland  in  the  week  of  April 
9th  "in  connection  with  the  recasting  of  the  present 
mortgage  of  Aleutian  Homes,  Inc." 

Mr.  Luckey:     This  just  gives  plans  and  itinerary. 

The  Court :     No.  1019  is  admitted. 

(Carbon  copy  of  letter  of  April  4,  1956, 
Hazeltine  to  Herman,  previously  marked  Plain- 
tiff's Exhibit  1019/22  for  Identification,  was 
thereupon  received  in  evidence.) 

Mr.  Wiener:  The  next  document  is  on  page  210. 
It  is  the  document  quoted  in  full  dated  April  5,  1956, 
and  No.  1021  has  been  assigned  to  it,  and  it  is  from 
Hazeltine  to  Cole. 

Now  several  times  earlier  I  have  indicated  what 
I  consider  to  be  certain  key  documents.  This,  your 
Honor,  is  one  of  them,  and  the  reason  why  it  is  set 
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out  in  full.  This  is  a  document  which  provides  the 
basis  for  certain  action  that  was  taken.  It  is  tied 
in  with  the  memo  that  we  discussed  a  few  moments 
ago  from  Herman  in  San  Francisco  where  he  had 
provided  certain  information  about  the  finances  of 
the  ])roject.  Mr.  Hazeltine  comments  to  his  supe- 
rior with  respect  to  the  Completion  Agreement, 
what  happened  during  the  course  of  the  Comple- 
tion Agreement,  the  fact  that  if  they  [251]  fore- 
closed, the  claims  of  certain  creditors  who  relied 
upon  the  Completion  Agreement  would  be  elimi- 
nated. He  points  out  if  they  foreclose,  legal  action 
by  the  creditors  to  enforce  their  rights  under  the 
Completion  Agreement  undoubtedly  would  follow. 
In  that  event,  the  Court  might  find  for  the  creditors 
in  view  of  the  assurances  given  to  the  creditors  in 
the  Completion  Agreement  which  was  accepted  by 
the  Administrator. 

Now  here  is  somebodj^  talking  to  the  Adminis- 
trator and  the  question— although  I  don't  think  it  is 
material,  your  Honor^ — I  mean  I  don't  think  it  is 
determinative.  I  think  it  is  material  but  not  deter- 
minative as  to  whether  in  fact  this  was  a  binding 
contract  as  far  as  the  HHFA  is  concerned,  but 
certainly  it  would  indicate  by  one  of  the  top  people, 
the  man  who  was  actually  making  all  the  decisions, 
Hazeltine  here,  that  in  his  opinion  on  April  5,  1956, 
this  particular  document  had  been  accepted  by  his 
agent. 

He  points  out  in  this  memo  to  his  superior  that, 
"The  control  of  the  project  and  all  funds  is  under 
my  jurisdiction  and  handled  through  the  Project 
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Manager."  He  points  out  that  the  income  from  the 
project  has  been  utilized  to  pay  certain  operating 
expenses.  He  says,  "The  financial  condition  of  the 
project  indicates  that  "We,"  "We,"  should  look  to 
recasting  the  present  loan  to  provide  principal  pay- 
ments to  the  Administrator  in  addition  to  interest. 
In  order  to  accomplish  this,  an  agreement  will  have 
to  be  reached  with  [252]  all  or  a  majority  of  the 
creditors  listed," 

So  he  comes  up  with  two  alternate  proposals. 
They  are  both  set  forth  there. 

One  of  them  suggests  that  the  creditors  be  paid 
out  of  income  after  payment  of  operating  expenses. 
He  indicates  that  will  take  ten  years  to  pay  out  in 
full. 

The  second  one  is  that  they  tried  to  settle  this 
with  the  creditors  on  the  basis  of  30-40  per  cent, 
roughly  $160,000. 

He  believes  that  the  best  course  of  action  is  the 
latter,  that  they  try  to  settle  these  claims  of  cred- 
itors by  paying  30  to  40  per  cent,  and  he  says 
that  he  hc.s  an  opinion  from  legal  counsel,  HHFA 
legal  counsel,  that  an  increased  loan  can  be  author- 
ized for  this  purpose. 

He  attaches  to  his  memorandum  an  indication  of 
the  financial  status  of  this  corporation  which  indi- 
cates on  his  letter  to  his  superior,  Mr.  Cole,  that  the 
income  exceeds  the  outgo  on  a  3^early  basis  by 
$19,344  after  the  payment  of  $282,456  to  amortize 
the  long-term  loan  plus  interest  and  a  service 
charge. 

So  his  conclusion  at  this  particular  date  appar- 
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ently  was  that  the  fiiiancial  status  of  this  project 
was  sufficient  to  justify  doing  this;  that  a  long-term 
loan  was  feasible;  that  there  was  sufficient  income 
from  this  project  to  pay  not  only  that  but  to  pay 
operating  expenses  and  still  [253]  have  an  annual 
excess  of  some  $19,000. 

Mr.  Luckey:  That  is  on  the  basis,  your  Honor, 
that  the  memorandum  proposes  that  they  try  to 
settle  with  creditors  at  30-40  per  cent  for  $160,000 
and  to  get  the  principals'  release  of  any  interest  or 
claim  that  they  might  hold  against  the  project, 
which  Avould  be  the  claims  of  Woodbury,  Wynans 
and  the  others,  so  it  was  just  a  proposal  that  again 
didn't  reach  any  ultimate  determination. 

The  Court:     1021/A-22  is  admitted. 

(Carbon  copy  of  letter  of  April  5,  1956, 
Hazeltine  to  Cole,  previously  marked  Plaintiff's 
Exhibit  1021/A-22  for  Identification,  was  there- 
upon received  in  evidence.)  [254] 

*     *     * 

Mr.  AViener:  The  next  item  would  be  on  page 
212. 

The  Court:     Page  212? 

Mr.  Wiener:  Page  212,  the  bottom,  April  16, 
1956,  [255]  again  a  significant  memorandum  in  the 
interim  here,  oral  testimony,  and  it  is  at  the  bottom 
of  page  212.  That  will  be  No.  1025,  in  our  opinion  a 
very  significant  memorandum  in  this  case.  Between 
the  April  5th  memorandum  and  this  memorandum 
Hazeltine  had  visited  Portland,  and  we  will  present 
testimony  as  to  what  happened  at  that  meeting. 
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Mr.  Hazel  tine  makes  his  report  on  his  return 
from  this  trip  to  his  superior,  which  ultimately  led 
then  to  the  final  decision  in  this  case  to  foreclose. 

He  reports  that  he  visited  Portland;  that  he  con- 
ferred with  Woodbury;  that  he  thereafter,  after 
the  conference  with  Woodbury,  learned  that  the 
Bank  of  California  had  obtained  certain  collateral 
from  Woodbury  which  was — which  the  Bank  was 
using  to  satisfy  the  obligation  to  it  which  was  set 
forth  in  the  Completion  Agreement ;  that  from  this 
collateral  assignment,  or  from  this  assignment  of 
collateral,  the  Wynans  obligation  to  the  Bank  had 
been  cut,  reduced  from  $150,000  to  $60,000,  and  the 
Bank  expected  to  be  paid  in  full  from  this  source. 

Now  you  recall  that  the  April  5th  meeting,  your 
Honor,  had  been — a  proposal  had  been  made  and 
approved  by  Cole  that  all  the  creditors,  including 
the  Bank  of  California,  be  paid  35-40  per  cent  or 
whatever  percentage  figures  were  there.  So  he  now 
he  comes  and  reports  that  the  Bank  of  California, 
as  far  as  it  is  concerned,  it  has  made  other  [256] 
arrangements  to  get  its  payment,  and  so  he  con- 
cludes, ''When  I  assured  myself  personally  by  con- 
tact with  the  Bank  on  this  matter  that  any  relief 
which  the  Government  might  afford  the  Bank  would 
result  in  actual  cash  dollar  improvement  of  the  posi- 
tion of  Woodbury,  the  sponsor  of  Aleutian  Homes, 
I  broke  off  all  further  negotiations. 

"It  seemed  to  me  a  matter  of  principle  that  no 
positive  action  should  be  taken  at  the  expense  of  the 
Government  which  might  tend  to  enrich  the  sponsor 
of  Aleutian  Homes  when  his  former  actions  still 
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jeopardize  the  position  of  the  Government  even 
though  such  an  action  might  in  some  intangibh'  way 
improve  the  future  position  of  the  project  from  the 
Government 's  standpoint. ' ' 

His  conchision  is  that  various  types  of  litigation 
can  now  no  longer  be  avoided. 

Our  comment  on  this  particular  document  is  that 
from  this  stage  forward,  from  this  date  forward, 
the  Government  moved  toward  those  ultimate  steps 
which  were  culminated  in  June  of  1957  by  the  fore- 
closure, that  this  was  the  basis,  apparently,  when 
they  found  that  they  didn't  have  to  make  arrange- 
ments to  pay  off  the  Bank  of  California,  they  de- 
cided to  avoid  any  possibility  of  working  this  out 
in  any  way,  basis,  and  to  go  back  to  their  position 
that  they  had  prior  to  the  Conijiletion  Agreement. 

Mr.  Meyer:  I  would  like  to  make  a  brief  com- 
ment, your  [257]  Honor,  that  this  appears  from  our 
knowledge  of  the  files  to  be  the  first  indication  that 
the  Government,  or  at  least  Mr.  Hazeltine  in  charge, 
was  approaching  the  long-range  settlement  of  the 
project  with  the  idea  that  Mr.  Woodbury,  who  was 
listed  in  Stage  Four,  and  some  of  these  other  cred- 
itors who  were  on  Stage  Three  and  Four,  should 
not,  and  if  he  had  anything  to  do  about  it,  would 
not  receive  any  consideration  in  the  ultimate  deter- 
mination or  liquidation  of  the  project. 

I  might  state  that  this  appears  to  be  the  first  time 
when  he  takes  this  position,  stating  that  he  is  going 
to  take  it  even  if  it  is  to  the  disinterest  of  the  Gov- 
ernment or  even  if  it  is  going  to  be  disadvantageous 
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to  the  Government,  the  Government's  interest,  to 
take  it,  they  are  going  to  take  it  anyvray. 

It  will  be  tied  up  v^ith  oral  testimony,  your 
Honor,  that  the  first  indication  the  plaintiff  had 
that  this  position  had  been  taken  is  when  they  re- 
ceived foreclosure  papers  that  were  served  a  year 
later,  in  June. 

Mr.  Luckey:  I  think  that  plenty  of  latitude  has 
been  taken  with  the  memorandum,  your  Honor.  The 
memorandum  must  be  considered  in  the  light  of  the 
previous  request  that  Mr.  Hazeltine  made  to  the 
Administrator  to  have  a  basis  that  he  could  go  out 
and  try  to  compose  the  creditors  with.  In  that 
memorandum  he  represented  to  the  Administrator 
that  the  [258]  30-40  per  cent  settlement  with  the 
creditors  would  not  be  made  unless  the  principal  or 
major  contractors  would  release  any  interest  or 
claim  they  might  hold  against  the  x^i'oject.  It  was  on 
that  basis  that  the  Administrator  committed  the 
fund  for  that  purpose,  and  then  when  Mr.  Hazel - 
tine  got  to  Portland  and  discovered  that  the  claim 
that  was  involved  with  the  Bank  of  California  was 
one  that  Woodbury  interests  were  satisfying,  any- 
thing that  was  given  Woodbury  on  creditor  claims 
as  distinguished  from  ultimately  coming  out  through 
a  sponsorship,  if  the  project  would  eventually  be 
beneficial  and  they  should  ultimately  finance  it  in 
some  way  as  distinguished  from  that,  he  had  a  posi- 
tion that  would  not  jeopardize  the  interests  of  the 
Government  and  other  creditors  who  would  still  be 
having  money  owed  to  them  while   Woodbury   by 
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sponsor  has  under  his  guaranty  received  some  bene- 
fits to  him. 

The  Court :     Exhibit  1025  is  admitted. 

(Carbon  copy  of  letter  of  April  16,  1956, 
Hazeltine  to  Cole,  previously  marked  Plain- 
tiff's Exhibit  1025/A-32  for  Identification,  was 
thereupon  received  in  evidence.)  [259] 


Mr.  Wiener:  The  next  item  is  the  middle  of 
page  220,  December  11,  1956.  1098  is  the  number — 
excuse  me,  it  is  at  the  bottom  of  the  page,  219.  I 
skipped  one.  Bottom  of  page  219,  second  from  the 
bottom,  November  27,  1956,  correspondence  between 
HHFA  General  Counsel  in  Washington  and  the 
Cake  firm  in  Portland.  It  is  No.  1091.  It  comments 
on  the  case  of  Dougherty  vs.  Aleutian  Homes  pres- 
ently pending  at  that  time. 

Mr.  Luckey:  It  says,  "*  *  *  note  the  legal  posi- 
tion you  intend  to  adopt  *  *  *." 

The  Court:     1091  is  admitted. 

(Carbon  copy  of  letter  of  November  27, 
1956,  [266]  Oakley  Hunter  to  Cake,  Jaureguy 
&  Hardy,  previously  marked  Plaintiff's  Exhibit 
1091/22  for  Identification,  was  thereupon  re- 
ceived in  evidence.)  [267] 


Mr.  Wiener:     The  next  item  is  the  one  on  May 
21,  1957,  where  Cole  writes  to  the  IT.  S.  National 
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Bank  and,  in  effect,  withdraws  $122,300  from  the 
funds  of  tlie  Project  Manager. 

The  Court:  Ts  the  Depository  Agreement  part  of 
the  record  here? 

Mr.  Wiener:  It  is  a  i)art  of  th(>  various  docu- 
ments, but  it  is  not  one  that  I  have  introduced.  I 
mean  it  is  one  of  these  documents  down  here,  your 
Honor.  It  certain]}^  is  part  of  the  over-all  picture. 
It  is  No.  1144. 

The  Court:     Admitted. 

(Carbon  copy  of  letter  of  May  21,  1957,  f]'om 
Cole  to  United  States  National  Bank,  Portland, 
Oregon,  previously  marked  Plaintiff's  Exhibit 
1144/23  for  Identification,  was  thereupon  re- 
ceived in  evidence.) 

Mr.  Wiener :  The  next  docmnent  is  May  28.  ]  957, 
in  the  middle  of  the  page,  a  transcript  of  a  tele- 
phone conversation  between  Abell  and  Hazeltiiie, 
No.  1150,  in  which  Hazeltine  confers  with  Abell 
and  says  he  talked  to  Holbrook  to  be  the  appraiser 
on  this  p:''OJect,  and  Holbrook  advised  him  he  was 
going  to  make  an  appraisal  for  the  receivership.  He 
makes  the  comment  about  the  fact  that  Langton 
will  have  to  resign  [274]  and  Abell  says,  "I  thought 
Langton  might  become  the  receiver." 

Hazeltine  says,  "That  is  O.K.,  but  he  would  have 
to  resign  as  Project  Manager." 

Abell  says,  "Well,  we  understand  that." 

And  Hazeltine  says,  "He  would  be  out  no  matter 
what  happens  unless  the  Court  makes  him  the 
receiver. 
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"The  minute  he  is  out,"  Hazeltine  says,  "the 
books  and  files  are  all  lying  there  for  anybody  to 
pick  up  and  it  would  not  be  a  good  idea  for  them  to 
fall  into  Aleutian  Homes'  hands.  Discussed  this 
very  thoroughly  with  Hunter  and  find  out  if  we 
should  ask  the  Court  for  the  files  or  what,  but  be 
sure  somebody  immediately  gets  hold  of  them  and 
not  Aleutian  Homes — seal  them  up  and  hand  them 
to  the  Court.  Because  if  there  is  no  action  someone 
might  get  in  ahead  of  us.  Get  on  this  right  away."' 

Well,  at  least,  as  we  see  that,  your  Honor,  on(>  of 
the  points  we  have  set  forth  in  our  memorandum 
with  the  Government  takes  the  position  that,  O.K., 
Langton  was  in  fact  Aleutian  Homes,  and,  of 
course,  our  position  is  the  other. 

The  Court:  The  Government  does  not  take  that 
position  % 

Mr.  Wiener :  The  Government  takes  the  position 
the  reverse  of  ours,  that  Langton  was  Aleutian 
Homes  and  that  they  were  in  a  different  position. 

Now,  if,  in  fact,  Langton  was  Aleutian  Homes, 
and  that  is  their  official  position  at  that  time,  then 
it  seems  [275]  they  would  be  concerned  about  these 
records.  If  they  belong  to  Aleutian  Homes,  they 
belong  to  Aleutian  Homes,  but  this  seems  to  me  con- 
sistent with  their  approach  that  they  took  during 
this  period  of  time  that  in  fact  this  was  their  proj- 
ect and  these  were  records  they  wanted  to  make 
mighty  sure  that  they  do  not  get  over  to  the  corpo- 
ration, which  right  now  in  this  courtroom  they  take 
the  position  that  this  was — that  Langton  was  Aleu- 
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tian  Homes,  not  the  Government.  That  is  our  theory 
anyway. 

Mr.  Luckey:  This  memo  points  out  tliat  they 
wanted  to  get  the  books  in  the  hands  of  the  Court  so 
that  they  will  be  preserved,  your  Honor,  rather  than 
lost. 

Mr.  Wiener:     That  is  No.  1150. 

The  Court :     1150  is  admitted. 

(Document,  transcript  of  telephone  conver- 
sation between  Hazeltine  and  Abell,  May  28, 
1957,  previously  marked  Plaintiff's  Exhibit 
1150/A-32  for  Identitication,  was  thereupon  re- 
ceived in  evidence.)   [276] 


Mr.  Wiener:  I  am  going  to  object  again.  I  am 
going  to  object  further,  now,  your  Honor,  on  the 
question  that  my  understanding  of  this  case,  of  this 
segregated  issue,  is  that  we  are  talking  about 
whether  the  Government  had  any  control  in  this 
case — excuse  me — as  to  whether  the  Government 
was  a  fiduciary  in  this  case,  and  at  least  I  don't  see 
how  this  bears  on  that  particular  question  at  this 
particular  time. 

The  Court:     I  do  not  see  it  either,  Mr.  Luckey. 

Mr.  Luckey :  The  only  thing  is,  your  Honor,  Mr. 
Woodbury  brought  it  out  in  his  direct  examination 
by  saying  in  his  conversation  with  Mr.  Hazeltine 
back  there  it  was  mentioned  and  that  he  wanted  to 
clear  it  up. 
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The  Court:  I  thiiik  it  is  a  matter  that  is  not 
relevant  [625]  or  material  on  the  issue  which  we 
are  trying  here,  and  if  it  was  developed  on  direct  I 
didn't  pay  attention  to  it  as  having  anything  to  do 
with  the  issue  here.  [626] 


Mr.  Luckey:  Your  Honor,  under  Rule  41  of  the 
Federal  Rules  of  Civil  Procedure,  I  would  respect- 
fully submit  to  your  Honor  that  the  plaintiff  has 
completed  the  presentation  of  its  evidence  and  that 
the  defendant  is  entitled  to  dismissal  on  the  ground 
that,  upon  the  facts  and  the  law,  the  plaintiff  has 
shown  no  right  to  relief. 

Of  course,  I  submit  to  your  Honor  first  of  all  that 
the  United  States  cannot  be  a  fiduciary  in  this  situ- 
ation. I  think,  of  course,  the  Restatement  of  the 
Law  of  Trusts  is  indicative  of  the  Federal  law  in 
that  regard.  Certainly  there  is  not  a  case  here  that 
Counsel  has  cited  that  would  impose  upon  the  Gov- 
ernment any  fiduciary  responsibility  in  a  case  of 
this  kind. 

Now,  I  am  sure  your  Honor  has  researched  the 
])roblem  and  has  a  view  on  it  so  that  further  re- 
marks or  advice  that  I  might  make  would  be  super- 
fluous, and  I  will  not  burden  the  Court's  time  unless 
the  Court  feels  in  addition  to  our  memoranda  there 
are  some  questions  or  explanations  that  might  be 
called  for. 

With  reference  to  whether  or  not  we  were  a  fidu- 
ciary in  this  situation,  I  think  it  is  important  to 
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note  [705]  here  that  the  United  States  was  in  the 
position  only  of  a  debtor-creditor  with  relationship 
to  the  debtor  and  that  does  not  give  rise  to  a  fidu- 
ciary relationship.  There  is  no  allegation  here  and 
there  is  no  proof  of  any  overreaching.  There  is  no 
proof  of  the  United  States  assuming  the  obligation 
of  a  fiduciary,  and  under  all  the  facts  of  this  case 
there  is  no  satisfactory  establishment  of  the  strong 
burden  that  one  has  in  asserting  fiduciary  relation- 
ship on  someone  else,  to  establish  the  burden. 

A  fiduciary  relationship  is  an  equitable  concept 
arising  out  of  an  assumption  of  the  obligation  to 
look  out  for  another  or  in  a  position  in  equity,  peo- 
ple being  put  in  a  position  where  the  Court  will 
say  in  the  situation  this  party  was  one  party,  was 
to  look  out  for  his  interest. 

Now,  there  is  nothing  in  these  documents — in  fact, 
to  the  contrary  in  the  evidence,  your  Honor — that 
the  Lender  would  not  have  continued  to  disburse 
those  funds  had  he  been  in  a  position  to  lend  under 
the  original  contract.  That  letter  that  Mr.  Hazel- 
tine  wrote  to  Mr.  Hardy  who  was  dealing  with  these 
people  out  here,  and  Mr.  Woodbury,  indicates,  and 
the  Completion  Agreement  shows  clearly  that  the 
Administrator  would  not  have  gotten  into  any  situ- 
ation that  would  have  required  him  ever  to  respond 
as  a  fiduciary. 

In  addition  to  that,  the  Project  Manager  was  the 
man  through  whom  all  these  things  were  being  done, 
and  while  [706]  his  action  could  be  vetoed  and  he 
could  be  removed  by  the  Administrator,  he  was  the 
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party  that  was  acting  by  actual  delegation  formally 
and  properly,  I  submit,  your  Honor. 

There  may  be  some  question  in  your  mind  about 
that  with  Aleutian  Homes.  He  was  delegated  i)ar- 
ticular  duties  of  disbursement  nature,  and  it  was  a 
matter  of  seeing  that  these  funds  were  properly 
accounted  for  in  the  balance  of  the  loan.  The  cred- 
itors, the  bonding  companies,  and  people  of  that 
kind  would  not  have  stood  still,  as  they  did,  for  the 
extension  by  written  agreement  unless  there  was 
someone  in  whom  they  had  confidence  to  incur  con- 
tinuation of  the  disbursement. 

Certainly  the  HHFA  on  the  one  hand  in  the  posi- 
tion to  disburse  the  balance  of  the  loan  to  the 
project  and  the  creditors  on  the  other  hand  coming 
to  them  and  employing  them  to  help  complete  this 
project  should  not  be  placed  equitably  in  the  posi- 
tion of  a  fiduciar}^  and  release  Mr.  Woodbury  of  all 
his  guaranties,  all  that  sort  of  thing,  in  a  situation 
of  this  kind  where  they  go  to  the  Government,  the 
HHFA,  and  ask  that  these  funds  be  further  dis- 
bursed. 

Finally,  I  would  like  to  say  that  there  is  a  serious 
question,  I  believe,  on  the  matter  of  jurisdiction, 
and  that  is  a  matter  that  I  submit  is  before  the 
Court  at  all  times  because  the  plaintiif  here  is  rely- 
ing upon  matters  and  documents  that  they  assert 
impose  upon  the  Administrator  a  contractual  [707] 
obligation. 

If  this  action  is  in  contract,  the  jurisdictional 
limit  of  this  Court  is  exceeded  by  the  claim,  and 
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their  action  is  here,  apparently,  under  the  Tort 
Claims  Act.  I  suggest  it  is  a  tortious  attempt  to 
bring  something  that  is  based  upon  contract  by  all 
their  presentation  and  theory  of  the  case  here  under 
the  Tort  Claims  Act.  If  the  Court  is  without  juris- 
diction, this  matter  should  proceed  no  further, 

I  am  sure  your  Honor  appreciates  that  they  talk 
about  our  acceptance  of  the  Completion  Agreement. 
They  say,  ''We  did  nothing  wrong  when  we  aban- 
doned the  commitment  that  Mr.  Woodbury  didn't 
provide  overhead  funds."  He  had  an  overhead  fund 
obligation  in  connection  with  the  employment  of 
the  Project  Manager  and  his  Overhead  Agreement. 

All  those  things,  I  submit  to  your  Honor,  impose 
upon  the  Court  in  this  situation  a  problem  as  to 
whether  or  not  they  are  actually  attempting  to  pro- 
ceed for  a  breach  of  contract,  attempting  to  build 
something  that  is  not  supported  by  the  Restatement 
or  any  other  authority  that  I  can  find,  and  impose  a 
fiduciary  relationship.  When  the  project  goes  sour 
as  a  result  of  contract  obligations  that  cannot  be 
met  by  the  original  lender  is  not  something  that  will 
bring  it  within  the  Tort  Claims  Act.  [708] 


Mr.  Luckey:  I  understand  it  may  not  have  been 
physically  introduced  here,  your  Honor.  As  I  under- 
stand it,  b.y  stipulation  all  the  documents  in  the 
chronological  listing  were  stipulated  as  admitted 
with  the  right  of  either  party  to  read  them  in  full. 
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Now  this  letter  is  described  in  the  context  of  lliis 
deposition. 

The  Court:  Mr.  Luckey,  when  wv  started  just 
about  a  week  ago  I  said  all  that  we  were  going  to 
consider  here,  after  you  asked  me  to  take  this  mass 
of  material  and  let  that  go  probably  to  the  Appellate 
Court,  that  we  were  going  to  try  out  these  particular 
things,  and  you  would  introduce  those  matters  that 
you  felt  were  of  importance  at  this  stage.  I  do  not 
think  there  could  have  been  a  misunderstanding 
on  that.  [838] 


Mr.  Luckey:  That  would  complete  our  evidence 
on  this  segregated  issue. 

The  Court:     Is  there  any  rebuttal?  [873] 

Mr.  Wiener:  That  concludes  our  case  on  this 
segregated  issue,  your  Honor. 

The  Court:  I  have  a  few  questions  to  ask,  more 
in  the  nature  of 

Mr.  Wiener:  One  other  thing:  I  don't  know  if 
you  still  want  to  ask  Mr.  Woodbury  questions. 

The  Court:  No.  I  have  given  consideration  to 
that. 

I  M^ant  to  get  Counsel's  thinking  now  on  what  we 
have  tried  here.  I  rather  feel  that  we  have  tried  at 
least  one  issue  beyond  what  I  had  actually  intended, 
but  that  may  not  be  true. 

Now  that  the  Court  has  placed  itself  in  the  posi- 
tion of  the  parties,  it  may  seem  that  such  position 
would  have  little,  if  anything,  to  do,  and  I  would 
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agree,  with  one  of  the  primar\^  questions  here;  that 
is  the  question  of  jurisdiction. 

There  were  certain  denials  in  the  pretrial  order 
of  certain  contentions  that  I  was  of  the  belief  might 
raise  an  issue  of  fact — as  to  what  actually  occurred 
and  as  to  what  actually  transpired — and  I  believe 
that  it  was  necessary  to  proceed  with  the  trial  of 
these  issues,  the  principal  one  which  we  have  here. 
That  is  whether  under  these  circumstances  the  Gov- 
ernment could  be  a  fiduciary. 

On  the  Number  2,  and  that  is :  Was  the  Govern- 
ment in  fact  a  fiduciary  ?  Is  there  any  other  evidence 
— and  I  [874]  think  that  this  is  important  and  you 
might  want  to  consider  it  for  a  while — is  there  any 
other  evidence  that  either  one  of  the  parties  might 
want  to  offer  on  this  particular  subject,  and  that  is 
if  there  was  a  breach  of  fiduciary  relationship. 

Now  it  seems  to  me  that  you  have  explored  it. 
We  have  gone  into  rather  thoroughly  from  both 
sides,  although  I  would  say  in  truth  and  in  fact  in 
rereading  my  order  I  am  not  sure  that  it  was  broad 
enough  to  cover  that  feature. 

First  of  all,  I  would  like  to  hear  the  plaintiff  on 
the  point. 

Mr.  Wiener:  I  think  in  our  considered  opinion, 
your  Honor,  our  opinion  would  be  that  we  probably 
have  placed  in  evidence  before  this  Court  at  this 
time,  either  through  the  records  or  through  the 
agreed  facts,  not  only  the  issue  that  you  asked 
about — that  is,  the  issue  of  whether  our  evidence 
bears  on  the  question  of  a  breach — but  also  to  the 
agreed  facts,  the  question  of  damages. 
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The  Court:  I  would  say  this:  If  you  would  go 
along  with  the  one  point  there  and  say  what  you 
want  on  the  question  of  breach,  that  that  is  as  far 
as  I  would  want  to  go  right  at  this  particular 
moment. 

Mr.  Wiener:  We  know  of  no  other  evidence  in 
this  case  that  bears  on  that.  I  think  we  have  got  all 
the  facts  before  the  Court,  as  far  as  we  know  them, 
anyhow.  [875] 

The  Court:     That  is  fine. 

Now,  Mr.  Luckey,  what  is  your  position  on  that? 

Mr.  Luckey :  I  think  with  the  record  as  it  stands, 
your  Honor,  and  our  motion  on  the  jurisdiction, 
that  at  least  at  the  moment  we  would  have  nothing 
further  to  add. 

The  Court:  That  would  be  on  the  question  of 
breach  either,  if  it  would  happen  to  be  found.  You 
would  have  nothing  more  to  offer  on  the  question  of 
breach  ? 

Mr.  Luckey:  Maybe  I  misunderstood  your 
Honor.  But  I  understood  where  the  question  of  ju- 
risdiction the  matter  of  breach- 

The  Court:  Well,  now,  the  two  things  I  men- 
tioned, jurisdiction  first,  Mr.  Luckey:  Now,  then, 
the  other  question  was  that  if  the  Grovernment  could 
be  a  fiduciary  then  was  it  in  fact  a  fiduciary;  if  in 
fact  a  fiduciary,  was  there  a  breach  of  the  relation- 
ship ? 

After  all,  we  are  taking  this  in  its  logical  order 
here.  It  would  seem  to  me,  and  that  is  why  the 
question  came  to  my  mind,  it  would  seem  to  me 
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there  has  been  just  as  much  evidence  offered  on  the 
question  of  breach  here,  or  possible  breach,  if  there 
is  such  relationship,  as  there  was  on  the  question  of 
M'^hether  there  was  a  fiduciary  relationship. 

Does  the  Government  have  any  more  testimony 
that  it  might  want  to  offer  on  the  question,  if  there 
was  a  breach  [876]  of  the  fiduciary  relationship'? 

Mr,  Luckey:  Well,  on  the  breach,  as  I  under- 
stand it,  your  Honor,  I  think  that  we  could  be  con- 
fronted with  a  lot  of  matters  as  to  whether  or  not  it 
was  reasonable  under  all  the  circumstances.  I  think 
we  have  most  of  the  material  in,  anyway,  that  would 
be  involved  with  that,  Mr.  Langton's  deposition,  and 
so  forth,  which  covers  the  point  rather  thoroughly. 
"We  have  not  attempted  to  document  that  thoroughly 
beyond  Mr.  Langton's  deposition.  I  think,  however, 
that  with  the  documents  in  evidence  that  that  would 
substantially  be  in  a  position  to  be  presented  to  the 
Court. 

Ths  Court:  What  I  believe  is  this:  It  has  taken 
us  a  week  now  or  approximately  a  week  in  this  trial. 
I  think  i+  would  be  a  very  foolish  thing  for  the 
Court  now  to  adjourn,  since  we  have  gone  ahead  so 
far  on  it,  if  there  was  any  other  evidence  to  be  of- 
fered on  the  question  of  breach.  We  have  to  get  this 
case  moving  along.  It  has  been  here  for  a  number 
of  years,  and  I  personally  would  prefer,  since  we 
have  gone  this  far,  to  go  ahead.  I  won't  decide  the 
question  of  damages.  I  would  reserve  that  question, 
if  I  would  ever  get  to  it;  I  would  reserve  that  ques- 
tion because  that  is  something  that  could  be  threshed 
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out  later.  But  I  do  believe  that  we  are  down  to  the 
point  where  if  the  case  goes  on  appeal  the  Court  on 
appeal  at  least  will  have  before  it  everything  with 
the  exception  of  damages.  [877] 

Mr.  Wiener:     Yes. 

Mr.  Luckey:  I  think  that  the  evidence  is  suffi- 
cient before  the  Court.  There  could  be  additional 
documentation,  but  I  don't  think 

The  Court:  I  would  say  this  then,  and  of  course 
under  the  circimistances  I  would  be  extremely  lib- 
eral, that  if  before  the  opinion  of  the  Court  is  an- 
nounced, and  that  will  probably  be  some  time,  if 
either  one  of  the  parties  feel  they  have  something 
on  this  last  matter  which  I  have  mentioned,  the  first 
question  of  a  breach  of  this  relationship,  that  I  cer- 
tainly would  be  inclined  to  hear  any  evidence  that 
might  be  proper. 

Mr.  Wiener:     All  right. 

The  Court :  And  that  would  be  either  one  of  the 
parties.  ■      - 

Mr.  Luckey :  I  can  say  this.  I  think  any  evidence 
that  we  would  have  on  that  would  be  purely  a  sub- 
mission of  documents,  your  Honor. 

The  Court:  You  have  each  submitted  a  trial 
memorandum.  Should  I  hear  plaintiff  on  whether 
we  have  additional  briefs  or  memorandums  which 
you  would  like  to  submit  now  before  we  speak  of 
the  argument  of  the  case  here  ? 

Mr.  Wiener:  Your  Honor,  I  think  that  with  the 
full  and  constant  attention  this  Court  has  given  for 
five  davs  and  the  thousands  of— not  thousands  but 
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the  many  briefs  that  have  been  submitted  and  I  am 
sure  are  in  the  Court's  file,  that  [878]  unless  the 
Court  would  request  further  analysis  of  any  partic- 
ular phase  of  it  I  just  don't  know  how  we  could 
supplement  it  any  more.  I  just  don't  know  what  the 
Court  would  have  in  mind,  and  so  far  as  we  are 
concerned,  I  recognize  our  trial  memorandum  is 
very  short,  but  my  answer  to  your  question  is  unless 
the  Court  desires  further  briefing  I  don't  know 
what  we  can  add  for  the  Court's  thinking  on  this 
matter  or  to  assist  the  Court  unless  the  Court  asks 
us  to,  and  of  course  then 

The  Couii: :  What  is  your  thinking  on  oral  argu- 
ment, if  you  want  oral  argument?  I  would  say  this, 
Gentlemen,  that  my  time  on  account  of  the  fact 
that  we  have  taken  extra  work  here,  that  we  may 
have  some  difficulty  on  that  in  lining  up  that  fea- 
ture except  possibly  during  the  early  part  of  the 
Christmas  week. 

What  is  your  thinking  on  it  now,  if  you  would 
care  for  oral  argument?  Do  you  think  there  is 
anything  ? 

Mr.  Wiener:  I  have  thought  about  this  before, 
and  it  appeared  to  me  that  it  might  be  of  benefit 
to  the  Court  if — I  realize  that  a  lot  of  documents 
have  been  put  in  here — after  you  have  taken  a 
look  at  those  documents  perhaps  that  you  would 
like  to  have  us  present  our  views. 

The  Court:  You  may  be  assured  that  I  will  do 
that  if  T  feel  that  way;  I  will  call  you.  I  have  not 
hesitated   in   doing  that  in   other   cases,   and   if  T 
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feel  I  would  like  some  [879]  points  straightened 
out  I  certainly  will  call  on  you. 

Mr.  Wiener:  The  thing  that  disturbs  me,  I  feel 
we  have  not  apparently  put  over  our  theory  of  this 
case  to  our  opposing  counsel  after  three  years  be- 
cause he  iaidicated  something  here — if  we  haven't 
convinced  him  in  three  years  what  our  theory  is  I 
certainly  would  like  to  have  the  opportmiity  to  at 
least  expand  our  theory  to  the  Court.  Maybe  the 
Court  has  got  our  theory. 

The  Court:     I  think  I  imderstand  your  theory. 

Mr.  Wiener:  If  the  Court  understands  our 
theory,  fine. 

The  Court:  I  think  I  understand  your  theory. 
Now  that  is,  first,  without  making  any  commitment 
at  this  time;  No.  1  on  the  jurisdictional  question 
or  on  the  question  if  in  fact  there  has  been  a  fiduci- 
ary relationship  established,  that  certainly  I  un- 
derstand that  theory. 

Mr.  Wiener:  All  right,  if  the  Court  then  un- 
derstands our  theory,  whether  rightly  or  wrongly, 
then  I  would  say  that  we  could  benefit  the  Court 
only  if  the  Court  feels  we  could  be  of  benefit,  and 
I  personally — we  have  expanded  this  at  great 
length  here  on  the  same  basis  of  the  brief.  So  far 
as  the  evidence  is  concerned,  if  the  Court  feels  he 
would  like  to  hear  us  expand  it — if  not,  we  would 
not  want  a  further  argument. 

The  Court:     Mr.  Luckey? 

Mr.  Luckey:  If  the  Court  please,  T  don't  think 
it  is  [880]  so  much  a  case  of  our  inability  to  under- 
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stand  tlieir  theory  as  it  is  to  be  able  to  get  us  to 
agree  to  it,  but,  at  any  rate,  it  is  not  in  my  mind 
to  take  any  different  position  with  reference  to  the 
argmnent  than  Mr.  Wiener  has  stated.  I  think  we 
have  filed  brief  on  top  of  brief  so  that  your  Honor 
already  has  a  considerable  burden  in  reading  those 
briefs,  unless  there  is  some  point  that  your  Honor 
has  that  Counsel  has  neglected.  I  think  in  view  of 
the  voluminous  documentation  here  that,  again  if 
the  Coui-t  feels  it  has  anything  that  it  would  like 
to  inquire  of  Counsel,  we  would  all  be  better  ad- 
vised after  that. 

The  Court:  Then  I  will  take  it  to  be  under  ad- 
visement. Of  course,  if  I  feel  that  you  gentlemen 
can  assist  me  on  anything  that  may  arise,  I  won't 
hesitate  to  call  you  back. 

Mr.  Wiener:  May  I  make  one  inquiry,  your 
Honor:  I  assiune  from  what  the  Court  has  said 
that  there  still  has  not  been  a  decision  on  the  ques- 
tion of  the  jurisdiction  of  this  Court  under  the 
Tort  Claims  Act. 

The  Court :     No ;  that  is  true ;  that  is  true. 

Mr.  Wiener:  I  am  hesitating  because  I  am  not 
quite  sure  how  to  frame  this  question,  but  I  hope 
the  Court  and  Counsel  will  indulge  me. 

If  iu  fact  we  have  a  cause  of  action  against  the 
United  States  which  may  not  be  cognizable  in  this 
Court,  that  cause  of  action  may  still  be  cognizable 
in  the  United  [881]  States  Court  of  Claims.  My 
understanding  of  the  law  applicable  to  the  Court 
of  Claims  is  that  if  a  case  is  pending  against  the 
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United  States  in  another  court,  then  it  is  grounds 
for  dismissal  in  the  Court  of  Claims. 

Why  I  am  hesitating  to  say  this  is  ])ei'haps  ob- 
vious, but  the  statute  of  limitations  would  run 
against  the  plaintiff  in  this  case  and  my  client,  Mr. 
Woodbury,  sometime  probably  during  the  year  1961 
or  at  the  earliest,  I  would  say,  sometime  during 
the  year  1961.  I  am  only  struggling  for  words,  but 
what  I  am  trying  to  say  is  tliat  if  this  ease  is  going- 
to  be  decided  on  the  jurisdictional  question  we 
still  have  a  remedv  elsewhere.  Of  course,  if  vou 
decide  on  the  merits  that  ends  it  one  way  or  the 
other.  I  am  merely  calling  up — perhaps  the  Court 
is  cognizant  of  the  fact  that  we  had  an  alternate 
choice,  but  we  selected  this  forum  because  this  was 
]:)roper,  and  if  the  Court 

The  Court:  I  would  say  this,  Mr.  Wiener:  Of 
course,  anything  that  I  would  say  now  would  be  at 
a  point  where  I  have  not  decided  on  the  jurisdic- 
tion, but,  certainly,  I  would  feel  this  way  about  it, 
that  with  so  much  money  as  your  client  has  ob- 
viously involved  here,  if  the  Court  felt  there  were 
some  rights  and  those  rights  could  be  saved,  the 
Court  would  be  inclined  to  do  that. 

Mr.  Wiener:  All  right,  I  just  wanted  to  call  the 
Court's  attention  to  that  fact. 

(Trial  Concluded.) 
[Endorsed]:     Filed  October  9,  1961.  [882] 
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In  tlie  United  States  District  Court 
for  the  District  of  Oregon 

CERTIFICATE  BY  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Keith  Burns,  Clerk  of  the  United  States  Dis- 
trict Couii:  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  documents  consisting  of 
Complaint;  Defendant's  motion  to  dismiss  and  in 
the  alternative  for  summary  judgment;  Defend- 
ant's memorandum  on  motion  to  dismiss,  etc.;  De- 
fendant's reply  brief  re  motion  to  dismiss,  etc.; 
Order  denying  motion  to  dismiss;  Answer;  Reply 
to  counterclaim ;  Order  that  answer  and  counter- 
claim of  defendant  be  stricken,  etc.;  Motion  to  file 
certain  documents;  Defendant's  motion  that  de- 
fendant's answer  and  counterclaim  heretofore 
stricken  be  reinstated ;  Order  reinstating  defend- 
ant's  answer  and  counterclaim;  Defendant's  re- 
quest for  admissions;  Plaintiif's  answer  to  request 
for  admissions;  Plaintiff's  amended  answer  to  re- 
quest for  admissions;  Amended  counterclaim; 
Reply  to  amended  counterclaim;  Plaintiff's  inter- 
rogatories; Plaintiff's  request  for  admissions;  De- 
fendant's answers  to  plaintiff's  interrogatories; 
Defendant's  replies  to  plaintiff's  request  for  ad- 
missions; Order  on  defendant's  objections  to  re- 
quest for  admissions  and  defendant's  objections  to 
plaintiff's  interrogatories;  Answer  to  plaintiff's  in- 
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teiTOgatory  No.  20  (b)(1);  Pre-trial  order;  Order 
reserving  decision  on  motion  to  dismiss;  Stipula- 
tion re  depositions;  Opinion  of  Judge  Jolm  F,. 
Kilkenny;  Judgment  of  dismissal;  Notice  of  ap- 
peal by  plaintiff"';  Bond  for  costs  on  appeal;  Desig- 
nation of  contents  of  record  on  ajjpeal ;  Statement 
of  point;  Defendant's  motion  to  set  counterclaims 
for  trial,  etc.;  Certificate  and  order;  Defendant- 
appellee's  designation  of  contents  of  record  on 
appeal;  Supplementary  designation  of  contents  of 
record  on  appeal ;  Order  denying  motion  for  con- 
solidation ;  Motion  and  order  extending  time  to 
docket  appeal ;  Order  denying  motion  to  vacate ; 
Supplemental  pre-trial  order  re  amended  counter- 
claim; Stipulation  and  order  removing  case  from 
calendar  and  Transcript  of  docket  entries  consti- 
tute the  record  on  appeal  from  a  judgment  of  dis- 
missal of  said  coui*t  in  a  cause  therein  numbered 
Civil  9403,  in  which  Ray  B.  Woodbury  is  the  plain- 
tiff and  appellant  and  United  States  of  America 
is  the  defendant  and  appellee;  that  the  said  record 
has  been  prepared  by  me  in  accordance  with  the 
desigTiations  of  contents  of  record  on  appeal  filed 
])y  the  appellant  and  appellee,  and  in  accordance 
with  the  rules  of  this  court. 

I  further  certify  that  there  is  being  forwarded 
under  separate  cover  the  rej^orter's  transcript  of 
proceedings  in  four  volumes.  The  exhibits  are  to 
be  retained  in  this  office  until  further  order  of  the 
Court  of  Appeals  or  until  ten  days  before  the  date 
set  for  argument  on  this  appeal. 
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I  further  certify  that  tlie  cost  of  filing-  the  Notice 
of  Appeal,  $5.00  has  been  paid  by  the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  10th  day  of  October,  1961. 

[Seal]  KEITH  BURNS, 

Clerk ; 

By  /s/  THORA  LUND, 
Deputy. 


[Endorsed]:  No.  17585.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Ray  B.  Woodbury, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  District  of  Oregon. 

Filed  and  Docketed:    October  13,  1961. 

/s/  FRANK  H.  SCHMID, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  17,585 

RAY  B.  WOODBURY, 

,    Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINT 

The  point  on  which  appellant  intends  to  rely  on 
this  appeal  is  that  the  United  States  District  Court 
for  the  District  of  Oregon  committed  error  when  it 
concluded  as  a  matter  of  law  that  it  did  not  have 
jurisdiction  of  appellant's  claims  under  the  Toi-t 
Claims  Act  and  thereupon  dismissed  appellant's 
complaint  and  the  causes  of  action  set  forth  in  said 
complaint. 

KING,      MILLER,      ANDERSON,      NASH      & 
YERKE, 

/s/  NORMAN  J.  WIENER, 

/s/  JEAN  P.  LOWMAN, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed  October  30,  1961. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AND  ORDER 

Whereas  the  record  herein  includes  approximately 
309  exhibits,  many  of  which  are  voluminous  in  size, 
and 


188  Ray  B.  Woodbury  vs. 

Whereas  it  is  not  feasible  or  economic  to  include 
said  exliibits  in  the  printed  record  on  appeal 

Now,  Therefore,  it  is  hereby  stipulated  by  and 
between  the  parties  hereto  throug'h  their  attorneys 
that  subject  to  the  approval  of  the  court  an  order 
may  enter 

1.  That  the  exhibits  in  the  above-entitled  cause 
need  not  be  included  in  the  printed  record  on  ap- 
peal; and 

2.  That  the  original  exhibits  herein  shall  be 
made  a  part  of  the  record  on  appeal. 

Dated  this  31st  day  of  October,  1961. 

/s/  NORMAN  J.  WIENER, 

Of  Attorneys  for  Appellant. 

ROGER  G.  ROSE, 

By  /s/  SIDNEY  I.  LEZAK, 

Assistant  United  States  Attorney,  of  Attorneys  for 
Appellee. 

It  Is  So  Ordered:  Nov.  1,  1961. 

/s/  RICHARD  W.  CHAMBERS, 
United  States  Circuit 
Court  Judge. 

[Endorsed]:     Filed  November  1,  1961. 
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BRIEF  FOR  THE  APPELLEE 


OPINION  BELOW 

The  judgment  of  the  District  Court  was  rendered 
without  an  opinion. 

JURISDICTION 

Jurisdiction  of  the  District  Court  is  conferred  by 
18  use  §  323 L  Jurisdiction  of  this  Court  to  review 
the  judgment  of  the  District  Court  is  conferred  by 


28  use  §§  1291  and  1294(1)  and  Rule  37(a),  Fed- 
eral Rules  of  Criminal  Procedure. 


STATUTES 

Title  26  use  4704  (a) 

"It  shall  be  unlawful  for  any  person  to  pur- 
chase, sell,  dispense,  or  distribute  narcotic  drugs 
except  in  the  original  stamped  package  or  from 
the  original  stamped  package;  and  the  absence 
of  appropriate  tax  paid  stamps  from  narcotic 
drugs  shall  be  prima  facie  evidence  of  a  violation 
of  this  subsection  by  the  person  in  whose  posses- 
sion the  same  may  be  found." 

Title  26  use  4705  (a) 

"It  shall  be  unlawful  for  any  person  to  sell, 
barter,  exchange,  or  give  away  narcotic  drugs  ex- 
cept in  pursuance  of  a  written  order  of  the  per- 
son to  whom  such  article  is  sold,  bartered,  ex- 
changed, or  given,  on  a  form  to  be  issued  in 
blank  for  that  purpose  by  the  Secretary  or  his 
delegate." 

Title  21  use  174 

"Whoever  fraudulently  or  knowingly  imports 
or  brings  any  narcotic  drug  into  the  United 
States  or  any  territory  under  its  control  or  juris- 
diction, contrary  to  law,  or  receives,  conceals, 
buys,  sells,  or  in  any  manner  facilitates  the  trans- 
portation, concealment,  or  sale  of  any  such  nar- 
cotic drug  after  being  imported  or  brought  in, 
knowing  the  same  to  have  been  imported  or 
brought  into  the  United  States  contrary  to  law, 
or  conspires  to  commit  any  of  such  acts  in  viola- 
tion of  the  laws  of  the  United  States,  shall  be  im- 
prisoned not  less  than  five  or  more  than  twenty 
years  and  in  addition  may  be  fined  not  more  than 


$20,000.  For  a  second  or  subsequent  offense,  the 
offender  shall  be  imprisoned  not  less  than  ten  or 
more  than  forty  years  and,  in  addition,  may  be 
fined  not  more  than  $20,000. 

Whenever  on  trial  for  violation  of  this  section 
the  defendant  is  shown  to  have  or  to  have  had 
possession  of  the  narcotic  drug,  such  possession 
shall  be  deemed  sufficient  evidence  to  authorize 
conviction  unless  the  defendant  explains  the  pos- 
session to  the  satisfaction  of  the  jury." 

Federal  Rules  of  Criminal  Procedure,  Rule  30, 
18  USCA 

"Instructions 

At  the  close  of  the  evidence  or  at  such  earlier 
time  during  the  trial  as  the  court  reasonably  di- 
rects, any  party  may  file  written  requests  that 
the  court  instruct  the  jury  on  the  law  as  set  forth 
in  the  requests.  At  the  same  time  copies  of  such 
requests  shall  be  furnished  to  adverse  parties. 
The  court  shall  inform  counsel  of  its  proposed 
action  upon  the  requests  prior  to  their  arguments 
to  the  jury,  but  the  court  shall  instruct  the  jury 
after  the  arguments  are  completed.  No  party  may 
assign  as  error  any  portion  of  the  charge  or  omis- 
sion therefrom  unless  he  objects  thereto  before 
the  jury  retires  to  consider  its  verdict,  stating 
distinctly  the  matter  to  which  he  objects  and  the 
grounds  of  his  objection.  Opportunity  shall  be 
given  to  make  the  objection  out  of  the  hearing  of 
the  jury." 

Federal  Rules  of  Criminal  Procedure,  52  (b),  18 
USCA 

"Plain  errors  or  defects  affecting  substantial 
rights  may  be  noticed  although  they  were  not 
brought  to  the  attention  of  the  court." 


STATEMENT  OF  THE  CASE 

Although  defendant's  statement  of  the  case  is 
substantially  correct,  it  is  felt  that  certain  additions 
and  clarifications  should  be  made. 

Transaction  of  October  3,  1 960 

Special  employee  Love  had  made  prior  arrange- 
ments with  the  defendant  to  purchase  narcotics  on  the 
mentioned  date  (Tr.  78)  in  front  of  the  Oregon  State 
Liquor  store  at  3532  Northeast  Union  Avenue  in 
Portland.  At  about  5:15-5:30  P.M.  Love  met  else- 
where with  Narcotics  agents  Gooder  and  Windham 
and  Portland  City  Officers,  Putnam  and  Schafer  (Tr. 
2,  41,  56,  64).  Love  was  supplied  with  a  special  1952 
Studebaker  automobile  (Tr.  38,  54,  64)  which  had 
been  used  by  the  officers  in  previous  narcotics  investi- 
gations (Tr.  54).  The  automobile  and  special  em- 
ployee were  searched  (Tr.  3,  22,  26,  56,  76),  after- 
which  Gooder  concealed  himself  in  the  trunk  of  the 
car  in  such  a  manner  as  to  enable  him  to  observe  the 
interior  through  an  opening  formed  by  the  lowering 
of  the  back  seat  (Tr.  3,  15,  16,  55,  65,  68). 

Love,  who  had  been  supplied  with  government 
funds,  then  proceeded  to  the  roundevous  at  the  liquor 
store  followed  by  Windham  and  Schafer  in  one  auto- 
mobile and  Putnam  in  another.  At  about  5:40  P.M. 
(Tr.  3,  14,  41,  57)  defendant,  who  was  visible  to 
Gooder  for  15  to  20  feet  (Tr.  3,  18),  was  hailed  by 
Love  with  "Hi  partner.  What's  doing?"   (Tr.  4).  De- 


fendant  responded  by  inquiring  as  to  what  was  going 
on,  and  whether  Love  was  "ready"  (Tr.  77).  Defendant 
leaned  through  the  window,  took  a  rubber  fingerstall 
(rubber  finger  protector)  from  his  mouth  and  passed 
it  to  Love  who  in  turn  paid  him  $80.00  (Tr.  4,  18, 
77). 

Defendant  then  walked  into  the  liquor  store  (Tr. 
27,  57,  65,  77).  Windham  and  Schafer  observed  de- 
fendant approach  and  leave  from  their  car  stationed 
at  a  vantage  point  estimated  to  be  200  to  300  feet 
away  (Tr.  41,  42,  60).  Putnam  also  observed  and 
identified  defendant  from  a  distance  which  does  not 
appear  to  be  in  the  record.  After  the  special  employ- 
ee's Studebaker  and  the  automobile  containing  Wind- 
ham and  Schafer  had  left,  Putnam  remained  and  ob- 
served defendant  enter  a  two-tone  gray  1952  Pontiac 
with  a  temporary  license  sticker  on  the  windshield. 
Putnam  drove  around  the  block  twice  and  left  while 
defendant  was  still  seated  in  the  Pontiac  (Tr.  65-66). 

Subsequent  analysis  of  the  contents  of  the  finger- 
stall revealed  a  narcotic  derivative. 

Defendant  produced  a  Pasco,  Washington  auto- 
mobile dealer  named  Jeffries  who  testified  that  he  saw 
defendant  sometime  during  the  day  of  October  3  in 
Pasco,  Washington,  230-240  miles  away  (Tr.  90).  De- 
fendant himself  testified  that  he  had  arrived  in  Pasco 
by  train  from  Portland  at  about  2:00  on  the  morning 
of  October  3,  1960,  and  had  been  picked  up  by  Jeffries 
at  his  home  at  about  10:30-  11:00  A.M.  (Tr.  112-114). 


Transaction  of  November  23,  1960: 

On  the  morning  of  November  23,  1960,  special 
employee  Love  met  with  agents  Windham  and 
Gooder,  and  officer  Bisenius  at  a  north  Portland  loca- 
tion. After  searching  Love's  person  and  automobile 
and  after  furnishing  him  with  $50.00  government 
funds  (Tr.  30,  79),  Love,  under  the  surveillance  of 
Windham  and  Gooder  (Tr.  30,  70)  drove  to  the 
Kienow  Grocery  store  parking  lot. 

After  parking  in  the  lot.  Love  waited  a  few  minutes 
in  his  automobile  and  then  crossed  the  street  to  a 
service  station  telephone  booth  to  place  a  call  to  de- 
fendant for  the  purpose  of  completing  arrangements 
for  the  sale  (Tr.  70,  30,  79).  He  was  informed  that 
defendant  had  already  departed.  Upon  return  to  his 
automobile  and  after  speaking  to  Windham,  who  had 
followed  on  foot  (Tr.  31,  80),  Love  moved  his  auto- 
mobile to  a  better  point  within  Gooder's  observation 
(Tr.  31.  80). 

At  about  11:30  (Tr.  8-9)  defendant  walked  out 
of  the  rear  door  of  Kienows  and  entered  Love's  car. 
Love  asked  him  why  he  couldn't  get  "spoons"  (1/16 
ounce  narcotic).  Defendant  replied  that  he  had  run 
short,  and  that  possibly  later  he  could  obtain  more  for 
him.  At  that  time  the  defendant  handed  Love  a  cello- 
phane wrapper  containing  five  capsules  in  exchange 
for  $50.00  (Tr.  80).  After  completing  this  transaction, 
both  participants  departed,  and  Love  returned,  with 
Windham  and  Bisenius  following,  to  the  original 
meeting  place  (Tr.  31,  9,  71).  The  capsules  were  de- 


livered  to  Windham  who  searched  Love  and  his  ve- 
hicle again  (Tr.  31,  50). 

Defendant,  in  defense,  testified  that  at  about 
10:00-10:30  A.M.  on  November  23,  1960,  he  went 
to  the  Kienow  lot  to  deliver  a  message  for  "Joe"  to 
the  effect  that  "Joe"  could  not  meet  Love  at  a  desig- 
nated time.  Love  was  alleged  to  have  alighted  from 
his  car  and  the  message  was  delivered  while  both 
were  standing  at  the  back  door  of  the  store  (Tr.  119- 
121).  Defendant  returned  to  "Joes"  and  later  boarded 
a  plane  for  Pasco,  Washington.  During  the  course  of 
testifying,  defendant  volunteered  that  he  made  his 
living  as  a  professional  gambler  (Tr.  111). 

Defendant  has  assigned  three  specifications  of 
error : 

"1.  The  trial  court  erred  in  its  refusal  to  allow 
defendant's  witness  to  show  the  color  motion  films 
of  the  scene  of  the  alleged  transaction  on  October  3, 
1960  on  the  ground  of  objection  that  'it  is  immaterial, 
irrelevant,  incompetent,  and  remote  in  time  and  place 
as  to  the  alleged  transaction'.  (TR.  pg.  104) 

"2.  The  trial  court  erred  in  the  refusal  to  grant 
defendant's  motion  for  judgment  of  acquittal  and 
directed  verdict  as  to  the  alleged  transaction  of  No- 
vember 23,  1960. 

"3.  The  trial  court  erred  in  its  instructions  to  the 
jury  as  the  sum  total  of  such  instructions,  through 
omission  and  commission,  was  highly  beneficial  to 
the  prosecution  and  prejudicial  to  the  defendant." 
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ARGUMENT 

I.  The  Trial  Court  Did  Not  Err  in  Its  Refusal  to  Allow 
Defendant's  Witness  to  Show  the  Color  Motion  Films 
of  the  Scene  of  the  Alleged  Transaction  of  October 
3,  1960. 

As  grounds  for  the  admission  of  the  color  films, 
defendant's  counsel  urged  that,  although  taken  at  a 
later  date,  the  films  would  show  that  because  of  traf- 
fic conditions  and  light  conditions,  the  view  of  the 
scene  of  the  October  3,  1960  transaction  was  severely 
limited  (Tr.  102).  Since  the  films  were  taken  on 
March  2,  1961  (Tr.  101),  the  Court  on  further  in- 
terrogation brought  out  that  defendant  had  hoped 
to  recreate  the  same  light  conditions  on  film  by 
shooting  movies  at  the  scene  on  a  winter  Oregon 
day  that  had  approximately  the  same  sunset  as  the 
fall  Oregon  day  in  question  (Tr.  103-104).  The  court 
announced  that  it  would  sustain  an  objection  to  the 
film  but  would  permit  the  photographer  to  testify  to 
what  he  could  observe.  After  this  ruling,  the  govern- 
ment objected  on  the  grounds  that  the  proposed  ex- 
hibit was  "immaterial,  irrelevant,  incompetent,  and 
remote  in  time  and  place  as  to  the  alleged  transac- 
tion" (Tr.  104).  No  formal  offer  of  proof  was  made 
nor  was  the  film  made  a  part  of  the  record. 

Although  questionable,  it  will  be  assumed  that 
there  is  sufficient  material  in  the  record  to  enable  this 
Court  to  review  the  specification  of  alleged  error. 


A.  The  Question  of  Admissibility  of  Color  Motion 
Films  Is  a  Matter  Within  the  Discretion  of  the 
Court  Which  Discretion  Was  Properly  Exer- 
cised. 

A  reading  of  the  photographer's  testimony  (Tr. 
101-110)  will  show  that  the  film  was  not  offered  for 
the  purpose  of  showing  what  could  be  seen  at  the 
scene  by  way  of  physical  character  or  obstructions  to 
view,  but  was  offered  for  the  purpose  of  showing  that 
because  of  light  conditions,  and  distance,  the  facial 
features  of  a  colored  man  could  not  be  readily  recog- 
nized by  the  human  eye  from  certain  vantage  points. 

In  order  to  permit  such  a  film  in  evidence,  the 
court  would  have  had  to  satisfy  itself  as  to  two  neces- 
sary parts  of  the  required  foundation : 

(1)  Whether  the  exposure  of  a  scene  through  the 
"regular  lens"  at  "normal"  setting  of  a  Revere  8- 
millimeter  camera  counld  produce  a  negative  on  Kodak 
Kodachrome  daylight  film  (Tr.  102)  which  when 
flashed  through  a  projector  of  unknown  description  on 
a  large  screen  in  a  darkened  room  would  produce  two- 
dimensional  light  color  and  distance  impressions  simi- 
lar to  the  impressions  available  to  a  human  eye 
viewing  the  scene. 

(2)  Whether  the  conditions  at  the  scene  at  the 
time  filmed  on  March  2,  1961,  were  sufficiently  similar 
to  the  conditions  existing  at  the  same  place  on  Octo- 
ber 3,  1961,  to  be  of  aid  to  the  jury. 

In  the  first  part  of  the  foundation,  the  question 
raised  is  whether  a  camera  is  an  appropriate  medium 
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to  demonstrate  light,  color,  and  distance.  The  court 
in  the  light  of  the  evidence  adduced  in  qualifying  a 
lawyer  as  a  photographer  could  easily  conclude  that 
the  failure  of  the  film  to  register  sufficient  features  of 
a  person  under  certain  conditions  of  light,  color,  and 
distance  would  be  irrelevant  on  the  question  of 
whether  the  human  eye  could  adequately  distinguish 
those  features  under  the  same  conditions.  No  attempt 
was  made  to  present  testimony,  expert  or  otherwise, 
to  lay  this  foundation. 

In  Sprinkle  v.  Davis   (C.A.  4th,   1940),   111  F.2d 

925,  moving  pictures  were  offered  in  an  automobile 

damage  case  to  show  how  far  from  a  particular  point 

at   an   intersection   a   car  approaching   from   another 

direction  could  be  seen.  In  approving  the  lower  court's 

rejection  of  this  evidence,  the  appellate  court  said: 

"Whether  a  physical  situation  can  be  correctly 
portrayed  by  moving  pictures  is  a  question  which 
must  be  left  to  the  sound  judgment  and  discre- 
tion of  the  trial  judge." 

In  Chicago  v.  Robinson  (C.A.  8th,  1939),  101 
F.2d  994,  films  taken  along  a  railroad  track  were 
admitted  in  a  personal  injury  case  for  the  purpose  of 
showing  the  visibility  to  a  train  crew  of  a  person 
lying  on  the  tracks.  Objection  was  interposed  to  the 
effect  that  there  was  no  showing  that  the  human  eye 
could  have  seen  as  easily  and  plainly  as  the  camera 
registered.  The  jury  was  instructed  that  the  lense  and 
film  of  the  camera  were  not  necessarily  the  real  test 
of  what  the  human  eye  would  have  seen.  In  view  of 
this    instruction,    the    appellate    court   held    that    the 


11 

admission  of  the  films  was  within  the  sound  discre- 
tion of  the  court. 

Other  authorities  upholding  the  rule  that  the  ad- 
missibility of  moving  pictures  is  within  the  sound 
discretion  of  the  court  are:  Stone  v.  Chicago  (C.A. 
8th,  1931),  53  F.  2d  813;  Willis  v.  Pennsylvania  (C.A. 
4th,  1959),  269  F.2d  549;  Finn  v.  Wood  (C.A.  2d, 
1950),  178  F.2d  583;  Annotations  62  ALR  2d  686; 
19  ALR  2d  877;  9  ALR  2d  921. 

In  regard  to  the  second  part  of  the  necessary 
foundation,  defendant  had  the  burden  of  showing  that 
the  conditions  of  light,  distance,  and  traffic  existing 
at  the  time  of  filming  were  similar  to  the  correspond- 
ing conditions  on  October  3,  1960.  Defendant,  who 
denied  being  present  in  Portland  on  the  date  in  ques- 
tion, had  no  witness  to  identify  the  conditions  at  the 
time  and  location  of  the  alleged  crime.  His  reliance 
therefore  had  to  shift  to  the  testimony  of  the  govern- 
ment witnesses  to  establish  the  foundation. 

Gooder  testified  that  it  was  daylight  and  that  he 
could  see  "very  good"  (Tr.  14).  Windham  testified 
that  the  light  was  good,  that  he  could  see  "quite  well" 
(Tr.  41),  and  that  probably  the  light  was  good  enough 
to  take  pictures  (Tr.  43).  In  contrast  to  this,  Mc- 
Murry  testified  that  on  March  2,  1961,  the  date  the 
films  were  taken,  the  sky  was  overcast,  although 
sporadically  the  sun  was  visible  (Tr.  101,  107).  Thus, 
assuming  that  the  sunsets  on  both  days  were  sub- 
stantially at  the  same  time,  the  record  would  not 
support  the  conclusion   that  the   light   conditions   as 
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influenced  by  the  clouds  were  also  substantially  the 
same. 

In  regard  to  traffic  conditions,  there  was  no  testi- 
mony describing  the  traffic  situation  on  October  3, 
1960.  Consequently,  the  record  would  not  support  the 
conclusion  that  traffic  conditions  on  the  date  of  the 
film  were  similar. 

On  the  basis  of  the  foregoing,  the  trial  court  cor- 
rectly decided  that  the  films  were  inadmissible.  Such 
ruling  is  in  accord  with  the  decisions  holding  that  the 
sufficiency  of  the  foundation  for  the  introduction  of 
films  is  within  the  discretion  of  the  trial  judge.  See 
Martin  V.  Klein  (D.C.  Mass.  1959),  172  F.  Supp.  778; 
Coupe  V.  U.S.  (C.A.  D.C.  1940),  113  F.2d  145;  Stone 
V.  Chicago  (C.A.  8th,  1931),  53  F.2d  813;  Millers  v. 
Wichita  (C.A.  10th,  1958),  257  F.2d  93. 

In  summary,  the  showing  of  a  film  taken  on  March 
2,  1961,  wherein  the  scene  did  not  register  on  the  film 
sufficiently  to  identify  facial  features  was  properly 
within  the  discretion  of  the  trial  judge.  Also,  the  total 
lack  of  evidence  in  the  record  of  light  and  traffic  con- 
ditions on  the  day  of  the  alleged  crime  would  not 
permit  a  decision  to  the  effect  that  March  2,  1961, 
was  comparable  to  October  3,  1960. 

B.   The  Exclusions  of  the  Films  Did  Not  Prejudice 
the  Rights  of  the  Defendant. 

Although  the  trial  judge  excluded  the  films,  he  did 
permit  the  photographer  to  testify  that  at  roughly 
300  to  350  feet  it  was  difficult  to  discern  the  features 
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or  appearance  of  persons  (Tr.  106).  Such  testimony 
was  admitted  in  spite  of  the  fact  that  it  was  relevant 
only  for  the  purpose  of  discrediting  the  ability  of 
Windham  and  Schafer  to  identify  defendant  at  a  dis- 
tance estimated  to  be  200  to  300  feet  (Tr.  41,  42,  60). 
If  relevant  at  all,  the  films  would  have  been  merely 
cumulative  to  the  testimony  of  the  photographer  and 
would  have  emphasized  his  testimony  far  beyond  its 
probative  importance.  See  U.  S.  v.  Hall  (C.A.  2d, 
1953),  200  F.2d  957,  where  the  court  held  that  in  a 
marijuana  prosecution  any  error  in  rejection  of  a 
business  record  was  harmless  because  the  witness  was 
allowed  to  read  the  record  while  testifying.  See  also: 
Sprinkle  v.  Davis,  supra;  Meurling  v.  County  (C.A. 
2d,  1956),  230  F.2d  167. 

It  should  also  be  noticed  that  defendant  was  iden- 
tified by  five  witnesses,  and  that  the  films  would  have 
served  only  to  attack  the  testimony  of  Windham  and 
Schafer  who  did  not  actually  witness  the  transaction. 
Unscathed,  there  remained  Love  and  Gooder  who 
were  in  the  Studebaker,  and  Putnam  who  remained 
at  the  scene  after  the  sale  and  who  actually  ap- 
proached the  defendant  while  driving  around  the 
block  (Tr.  66). 

In  Kiger  v.  U.  S.  (C.A.  6th,  1960),  281  F.2d  551, 
the  defendant,  who  was  charged  with  bank  robbery 
attempted  to  refute  the  identification  of  nine  wit- 
nesses by  the  introduction  of  a  photo  of  himself  show- 
ing discoloration  and  marks  of  a  fight  that  occurred 
a  day  prior  to  the  robbery.  The  court  held  that  al- 
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though  the  photographs  should  have  been  admitted, 
their  refusal  was  not  prejudicial  in  view  of  the  failure 
to  otherwise  impair  the  validity  of  the  identification. 
In  the  case  at  hand,  the  testimony  of  the  five  identify- 
ing witnesses  was  in  no  way  impaired.  Thus,  the 
court's  refusal  to  allow  the  showing  of  the  movies 
could  not  produce  error. 

II.  The  Trial  Court  Did  Not  Err  in  Refusing  to  Grant 
Defendant's  Motion  for  Judgment  of  Acquittal  as  to 
the  Transaction  of  November  23,  1 960. 

A.  In   View  of  the  Evidence,  Defendant's  Attack 
on  Its  Sufficiency  Is  Frivolous. 

Special  employee  Love  whose  person  and  automo- 
bile was  searched  prior  to  the  November  23,  1960, 
sale  (Tr.  79,  69,  45,  51,  30)  testified  that  while  wait- 
ing in  the  Kienow  Store  lot  for  defendant,  he  left  his 
automobile,  followed  by  Windham,  to  make  a  phone 
call  for  the  purpose  of  completing  final  arrangements 
(Tr.  79)  for  the  sale.  Upon  return  to  the  lot,  he 
moved  his  car  to  provide  better  surveillance  for  Wind- 
ham, Gooder  and  Bisenius  who  were  stationed  at 
other  vantage  points.  He  further  testified  that  defend- 
ant entered  his  automobile  and  after  some  discussion 
regarding  future  transactions  handed  him  five  capsules 
in  exchange  for  $50.00  (Tr.  79-81).  The  capsules  were 
later  identified  as  containing  heroin. 

Agent  Windham  and  Officer  Bisenius  observed  the 
defendant  enter  and  leave  Love's  automobile  from  one 
vantage  point  (Tr.  29-31,  44-51,  69-75),  while  Gooder 
observed  (Tr.  7-11)  from  another.  Although  they  did 
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not  witness  the  actual  transfer  of  the  narcotics,  their 
testimony  corroborated  Love's  identification  of  de- 
fendant at  the  scene  of  the  crime. 

In  the  appellant's  brief,  it  has  been  asserted  that 
Love  may  have  obtained  the  narcotics,  exhibit  2, 
from  the  telephone  booth  prior  to  the  alleged  sale  at 
the  Kienow  parking  lot.  Such  an  assertion  not  only 
presumes  that  Love  fabricated  the  entire  transaction 
but  is  manifestly  against  the  weight  of  the  corroborat- 
ing evidence.  In  this  respect,  the  evidence  shows  that 
Windham  followed  Love  to  the  telephone  booth  (Tr. 
79,  8,  30,  70)  and  searched  him  and  the  vehicle  after 
the  transaction  (Tr.  50,  31).  The  failure  to  find  the 
$50.00  government  advance  funds  in  Love's  posses- 
sion after  the  alleged  sale  is  strong  corroboration  of 
Love's  testimony  regarding  the  sale. 

The  reviewing  court  is  not  concerned  with  weigh- 
ing the  evidence  or  judging  the  credibility  of  the  wit- 
ness but  must  accept  the  government's  evidence  in  its 
strongest  light  for  the  purpose  of  judging  its  suffici- 
ency. See:  Glasser  v.  U.S.  (1942),  315  U.S.  60,  80,  86 
L.  Ed.  680,  62  S.  Ct.  457;  Buford  v.  U.S.  (C.A.  9th, 
1959),  270  F.2d  721,  Cert.  Den.  362  U.S.  937;  Bridges 
V.  U.S.  (C.A.  9th,  1953),  199  F.2d  811.  Nor  may  a 
reviewing  court  reject  the  unimpeached  testimony  of 
an  informer-accomplice.  See:  Hass  v.  U.S.  (C.A.  9th, 
1929),  31  F.2d  13;  Ambrose  v.  U.S.  (C.A.  9th,  1960), 
280  F.2d  766,  F.N.  8. 

The  foregoing  assertion  which  should  have  been 
argued  to  the  jury  has  been  foreclosed  by  the  jury 
verdict  as  a  matter  of  law. 
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Ml.  Defendant  Is  Not  Entitled  to  a  Review  of  the  Trial 
Court's  Instructions,  Nor  Do  the  Instructions,  as  a 
Whole  or  Individually,  Contain  Prejudicial  Error. 

A.  Failure  to  Except,  as  a  Rule,  Forecloses  a  Re- 
view of  the  Instructions. 

In  Herzog  v.  U.S.  (C.A.  9th,  1956),  235  F.2d  664, 
this  court  in  the  majority  opinion  construed  Rule  30 
of  the  Federal  Rules  of  Criminal  Procedure  requiring 
exceptions  to  instructions  as  being  complimentary  to 
Rule  52(b)  of  the  Federal  Rules  of  Criminal  Pro- 
cedure relating  to  "plain  error."  However,  this  court 
in  the  mentioned  case  also  laid  down  ground  rules  for 
the  application  of  Rule  52(b)  and  commented  upon 
its  past  use : 

"This  court  has  not  gone  overboard  in  its 
application  of  rule  52(b)  to  situations  as  here 
presented,  and  it  does  not  propose  to  do  so  now. 
In  the  great  bulk  of  the  cases  in  which  counsel 
have  sought  to  have  us  consider  claims  of  error 
in  instructions  not  objected  to  at  the  trial  we 
have  declined  to  do  so.  More  than  once  we  have 
stressed  the  salutary  nature  of  Rule  30  and  the 
vitally  important  part  it  plays  in  the  administra- 
tion of  justice.  .  .  . 

In  determining  whether  the  giving  or  the  fail- 
ure to  give  an  instruction  warrants  a  reversal, 
the  courts  are  not  to  consider  the  instruction  in 
isolation.  They  are  obliged  to  examine  the  charge 
as  a  whole  in  light  of  the  factual  situation  dis- 
closed by  the  record."  (Emphasis  supplied.) 

In  the  language  of  Judge  Chambers'  concurring  and 
dissenting  opinion  to  the  cited  decision,  defendant  is 
attempting  to  utilize  a  "shotgun  'plain  error'  "  attack 
on  the  instructions.  This  approach  should  not  be  per- 
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mitted.  Taken  as  a  whole  and  in  the  Hght  of  defend- 
ant's failure  to  except,  the  instructions  were  manifestly 
fair. 

B.  Failure  to  Request  an  Instruction  on  the  Weight 
to  Be  Given  to  an  Informer's  Testimony 
Waived  Error,  If  Any,  in  Not  So  Instructing. 

Defendant  in  his  brief  concedes  that  a  request  for 
such  an  instruction  was  not  made  (Ap.  Br.  p.  12). 
In  Mims  v.  U.S.  (C.A.  9th,  1958),  254  F.2d  654,  this 
court  settled  any  doubt,  if  there  ever  was  doubt,  that 
the  absence  of  a  request  for  an  instruction  regarding 
the  weight  of  an  informer's  testimony  precluded  rais- 
ing the  question  on  appeal.  See  also:  Zamlock  v.  U.S. 
(C.A.  9th,  1952),  193  F.2d  889,  892;  U.S.  v.  Ginsburg 
(C.A.  7th,  1938),  96  F.2d  882.  This  allegation  of  error 
in  the  instructions  is  patently  without  merit. 

C.  In  View  of  the  Trial  Court's  Entire  Charge,  the 
Court's  Instruction  on  Presumption  of  Inno- 
cence Was  Correct. 

The  instruction  given  was  (Tr.  29)  : 

"Now,  I  have  told  you  that  this  defendant  has 
a  presumption  of  innocence  in  his  favor,  and 
this  presumption  of  innocence  continues  through- 
out the  trial  and  up  until  such  time,  if  that  time 
ever  arrives,  where  the  defendant  is  convicted  to 
your  satisfaction  and  beyond  a  reasonable  doubt. 
The  presumption  of  innocence  has  the  weight  and 
effect  of  evidence  in  favor  of  the  accused.  You 
must  consider  the  evidence  in  the  light  of  this 
presumption.  The  presumption  of  innocence  is 
sufficient  to  acquit  a  defendant  unless  the  pre- 
sumption   is    outweighed   by    evidence    satisfying 
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the  jury  beyond  a  reasonable  doubt  of  the  de- 
fendant's guilt."  (Emphasis  supplied.) 

Defendant  apparently  complains  in  his  brief  that 
the  above  instruction  carried  the  connotation  that 
the  burden  of  proof  would  shift  during  the  trial  at 
such  point  that  the  jurors  believed  in  his  guilt.  Con- 
struing the  words  of  the  instruction  reasonably  and 
as  a  whole,  the  words  must  be  taken  by  the  jury  to 
mean  that  the  accused  is  presumed  innocent  during 
the  trial  and  beyond  the  trial  until  such  time  during 
their  deliberation  that  they  are  convinced  of  guilt 
beyond  a  reasonable  doubt. 

In  Las  Vegas  v.  U.S.  (C.A.  9th,  1954),  210  F.2d 
732,  749,  this  court  approved  the  following  instruc- 
tion : 

"The  defendants  and  each  of  them  are  pre- 
sumed to  be  innocent  at  all  stages  of  this  trial, 
unless  that  time  arrives,  if  its  does  arrive — it  may 
not  arrive — that  the  evidence  in  the  case  should 
convince  the  jury,  or  a  member  of  the  jury,  that 
one  or  all  of  the  defendants  is  guilty.  .  .  ."  (Em- 
phasis supplied.) 

See  also:  Agnew  v.  U.S.  (1897),  165  U.S.  36,  51,  17 
S.  Ct.  235,  41  L.  Ed.  624;  Holt  v.  U.S.  (1910),  218 
U.S.  245,  253,  31  S.  Ct.  2,  54  L.  Ed.  1021. 

Based  upon  the  foregoing  authorities  and  a  reason- 
able construction  of  the  trial  judge's  instruction,  de- 
fendant's complaint  amounts  to  frivolous  nit-picking. 
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D.   The  Court's  Charge  Regarding  Alibi  Was  Cor- 
rectly Given. 

The  defendant  in  quoting  the  court's  instruction 

on  alibi  (Ap.  Br.  44)  has  again  left  out  the  complete 

instruction  which  appears  as  follows  (Tr.  44-45)  : 

"If  you  find  that  he  was  in  Pasco,  Washing- 
ton, at  the  time  that  he  is  alleged  to  have  made 
this  sale  in  Portland,  Oregon,  then  of  course  you 
should  find  him  net  guilty.  But  he  does  not  have 
to  prove  that  he  was  in  Pasco,  Washington.  It  is 
sufficient  if,  after  all  the  evidence  is  in,  you  have 
a  reasonable  doubt  as  to  whether  he  was  present 
at  the  time  and  place  of  the  alleged  transaction. 
It  is  not  up  to  him  to  prove  it  beyond  a  reason- 
able doubt,  or  he  doesn't  have  to  prove  it  by  a 
preponderance  of  the  evidence.  He  merely  has  to 
show  you  by  evidence  that  there  is  a  reasonable 
doubt  that  he  was  there  at  that  time  and  place." 
(Emphasis  supplied.) 

In  spite  of  the  fact  that  the  court  specifically 
charged  that  the  defendant  "does  not  have  to  prove 
that  he  was  in  Pasco,  Washington,"  the  defendant  has 
argued  that  the  instruction  might  be  construed  by  the 
jury  to  mean  that  defendant  must  prove  that  he  was 
in  Pasco,  Washington.  Again,  defendant's  complaint  is 
frivolous. 

Finally,  in  regard  to  alibi,  defendant  asserts  that 
he  was  entitled  to  such  an  instruction  in  regard  to 
the  November  23,  1960,  transaction  described  in  the 
remaining  three  counts. 

A  study  of  defendant's  testimony  will  show  that 
he  admitted  meeting  Love  at  the  Kienow  parking  lot 
at  approximately  the  time  in  question  on  November 


20 

23,  1960  (Tr.  119-121).  In  view  of  this  testimony  he 
was  not  entitled  to  an  instruction  on  alibi  as  to  the 
latter  counts  in  the  indictment. 

CONCLUSION 

Appellee  respectfully  prays  the  court  to  affirm  the 
judgment  of  the  District  Court. 

Respectfully  submitted, 

Sidney  I.  Lezak, 

Acting  United  States  Attorney, 

District  of  Oregon, 
DoNAL  D.  Sullivan, 

Assistant  United  States  Attorney, 
Of  Attorneys  for  Appellee. 
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REQUEST   FOR 
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To  the  Honorable,   The  Chief  Judge  and  Associate  Judges  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit: 

The  petitioners  in  the  above  matter  respectfully  request  this 
Honorable  Court  to  reconsider  its  decision  of  January  31,    1963, 
after  remand  by  the  Suprem.e  Court,    upon  the  Shubin  petition  for 
writ  of  mandamus  or  other  relief,   and  to  grant  rehearing  upon  the 
following  grounds: 

Ground  1:  The  Court  of  Appeals  has  twice  denied  the  Shubins' 

petition  for  writ  of  mandamus,   once  before  the  granting  of  certiorari 
by  the  Supreme  Court  and  once  after.     According  to  this  Court's 
own  statement  its  consideration  was  directed  to  different  subject 
matter  in  the  two  decisions.     According  to  this  Court's  own  state- 
ly 


ment  it  failed  in  both  considerations  to  face  a  primary  issue  raised 
and  urged  by  petitioners. 

This  Court,   according  to  its  own  statement  of  the  scope  of 
its  consideration,   did  not  face  or  determine  the  issue  of  whether 
petitioners  were  entitled  to  a  jury  trial  upon  the  issues  raised  by 
the  complaint  for  declaratory  relief  and  the  answer  thereto  alone, 
a  jury  trial  having  been  properly  demanded,  and  whether  if  that 
right  did  exist,   it  was  waived  by  the  filing  of  a  compulsory 
counterclaim. 

This  Court  did  not  pass  upon  that  question,  yet  it  is  the 
basic  issue  raised. 

According  to  its  own  statements  the  issues  considered  in 
the  two  decisions  were  as  follows: 

First  decision  dated  December  29,    1961  (par.    1): 

"Before  us  is  a  petition  for  Mandamus  to  require  the 

district  court  to  grant  petitioners  a  jury  trial  on  certain 

issues  raised  by  a  proposed  amended  counterclaim.  " 

Second  decision  dated  January  31,    1963: 

"This  is  a  petition  for  Writ  of  Mandamus  requiring 

the  District  Court  to  grant  petitioners  a  jury  trial  on  certain 

issues  raised  by  an  existing,   and  a  proposed  amended, 

counterclaim.  "    (Decision,   par.    1). 

and 
"Petitioners'  second  position  is  that  they  are  entitled 

to  a  jury  on  the  issue  raised  by  the  complaint  and  the  original 

counterclaim  already  on  file.  "    (Decision,   par.    2). 

The  basic  issue  was  never  "issues  raised  by  a  proposed 
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amended  counterclaim",  as  stated  in  the  first  decision.     That  pro- 
posed counterclaim  had  not  been  filed.     The  proposal  to  file  that 
"amended  counterclaim"  raised  only  the  issue  of  petitioners'  right 
to  file  it.     The  basic  issue  of  petitioners'  right  to  a  jury  trial  upon 
the  issues  raised  by  the  filed  complaint  and  answer  remained  no 
matter  what  happened  to  the  "proposed  amended  counterclaim". 
That  question  was  ignored  by  the  first  decision  though  clearly 
raised  in  the  petition. 

The  second  decision,   that  following  renaand  by  the  Supreme 
Court  and  dated  January  31,    1963,   and  as  quoted  above,   states  the 
issues  to  be  "certain  issues  raised  by  an  existing,  and  a  proposed 
amended,   counterclaim"  and  "the  issue  raised  by  the  complaint  and 
the  original  counterclaim",   is  closer  by  far  than  the  alleged  issues 
stated  in  the  first  decision  but  still  misses  the  point. 

Not  the  issues  raised  by  "existing"  or  "proposed  amended, 
counterclaim",   not  the  issues  raised  "by  the  complaint  and  the 
original  counterclaim",   but:    Is  the  right  to  a  jury  trial  as  to  issues 
raised  by  a  complaint  for  declaratory  relief  and  the  answer  lost  by 
the  filing  of  a  compulsory  counterclaim  ? 

That  is  the  issue.     This  Court  has  not  faced  that  issue 
squarely  and  it  is  the  basic  issue  presented.     It  should,   in  order  that 
the  Supreme  Court  will  know  its  position  clearly,  for  the  importance 
of  the  rights  involved  will  of  necessity  cause  this  matter  to  be 
resubmitted  there. 

Ground  2:  The  decision  of  this  Court  upon  remand  holds  that  a 

declaratory  judgment  action  seeking  no  equitable  relief  is  trans- 
formed into  an  action  in  equity  by  virtue  of  the  presence  of  a 
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compulsory  counterclaim  and  in  so  holding  is  in  error  in  each  of 
the  following  important  respects: 

a.  It  ignores  the  law  that  a  declaratory  judgment  action 
is  neither  legal  nor  equitable;    and 

b.  It  ignores  the  basic  rule  that  a  jury  trial  properly 
demanded  is  to  be  denied  only  under  "imperative  circumstances". 

c.  It  ignores  the  basic  concept  that  the  filing  of  a  com- 
pulsory counterclaim  cannot  be  considered  as  a  waiver  of  a  right  of 
jury  with  respect  to  issues  raised  in  other  pleadings  as  to  which  a 
jury  has  been  properly  demanded. 

Ground  3:  The  decision  of  this  Court  upon  remand  is  incompat- 

ible with  the  spirit  and  the  law  of  Beacon  Theatres  and  Dairy  Queen 
which  recognize  the  right  to  a  jury  trial  properly  demanded  upon 
jury  issues  is  to  be  denied  only  under  "imperative  circumstances", 
and  in  accepting  as  "imperative  circumstances"  circumstances 
which  are  in  no  sense  "imperative"  comprising: 

a.  The  presence  of  a  compulsory  counterclaim; 

b.  The  request  for  an  accounting  in  the  compulsory 
counterclaim  when  everyone  admits  there  is  nothing  to  account  for; 

e.  The  request  for  an  injunction  in  the  compulsory 

counterclaim  which  also  clearly  is  not  needed  for  the  same  reason 
the  accounting  is  not  needed. 

Ground  4:  The  decision  of  this  Court  upon  remand  ignores  the 

fact  the  issues  of  validity  and  infringement  are  suitable  for  a  jury 
under  United  States  v.   Esnault-Pelterie,    299  U.  S.    201,    205,   that  a 
jury  trial  was  demanded  as  to  those  issues  raised  by  the  complaint 
and  answer,  and  that  the  filing  of  a  compulsory  counterclaim  does 
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not  effect  a  waiver  of  that  demand. 

Ground  5:  This  Court  obviously  erred  in  holding  that  there  "can 

be  no  adequate  remedy  at  law"  (penultimate  paragraph  of  decision) 
in  the  present  case  where  the  remedy  at  law  is  fully  adequate  as  to 
the  complaint  and  answer  for  which  a  jury  trial  has  been  demanded. 

For  each  of  the  above  reasons  or  grounds,  this  Court  is 
respectfully  requested  to  reconsider  and  rehear  this  case. 

Respectfully  submitted, 

/s/    W.   D.   SELLERS 


WILLIAM  DOUGLAS  SELLERS 

Attorney  for  Petitioners 

John  M.   Shubin  and  Peter  S.   Shubin 


CERTIFICATE 

I  hereby  certify  that  in  my  judgment  the  foregoing  Request 
for  Reconsideration  and  Rehearing  is  well  founded  and  is  not  inter- 
posed for  delay. 

/s/    W.    D.    SELLERS         


WILLIAM  DOUGLAS  SELLERS 


II 


No.     17590 

IN  THE 

UNITED  STATES  COURT  OF  APPEALS 

FOR    THE   NINTH  CIRCUIT 

JOHN  M.    SHUBIN   and   PETER  S.    SHUBIN, 

Petitioners, 
vs. 

THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL 
DIVISION, 

Respondent, 

THE   HONORABLE   WILLIAM   M.    BYRNE,   Judge  of 
the  United  States  District  Court  for  the  Southern 
District  of  California,   Central  Division,       . 

Respondent, 
and 

S.    VINCEN  BOWLES,    INC  , 

Respondent. 


PETITIONERS'    BRIEF  UPON  REMANB-  9  w       I-"  f-^ 

BY   THE  SUPREME  COURT  r     fl   L^   CL  LJ 

OCT  3  0  1S52 


FRANK  H.  SCHMID,  D-ERk 

WILLIAM  DOUGLAS  SELLERS 
510  Citizens  Bank  Building- 
16  North  Marengo  Avenue 
Pasadena  1,   California 

Attorney  for  Petitioners 

John  M.    Shubin  and 

Peter  S.   Shubin 


No.     17  590 

IN  THE 

UNITED  STATES  COURT  OF  APPEALS 

FOR    THE  NINTH  CIRCUIT 

JOHN  M.    SHUBIN  and   PETER  S.    SHUBIN, 

Petitioners, 
vs. 

THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL 
DIVISION, 

Respondent, 

THE   HONORABLE   WILLIAM   M.    BYRNE,   Judge  of 
the  United  States  District  Court  for  the  Southern 
District  of  California,    Central  Division, 

Respondent, 
and 

S.    VINCEN  BOWLES,    INC  , 

Respondent. 


PETITIONERS'    BRIEF  UPON  REMAND 
BY   THE  SUPREME  COURT 


WILLIAM  DOUGLAS  SELLERS 
510  Citizens  Bank  Building 
16  North  Marengo  Avenue 
Pasadena  1,   California 

Attorney  for  Petitioners 

John  M.    Shubin  and 

Peter  S.   Shubin 


TOPICAL  INDEX 

Page 

STATEMENT  OF  CASE  1 

THE  QUESTION  NOW   PRESENTED  2 

THE   FACTS  3 

SUMMARY   OF  ARGUMENT  3 

ARGUMENT  4 

CONCLUSION  7 


TABLE  OF  AUTHORITIES 


Cases 


Beacon  Theatres,  Inc.  v.  Westover, 

359  U.  S.  500,  79  S.  Ct.  948,  3  L.  Ed.  2d  988  4,  5 

Dairy  Queen,    Inc.    v.    Hon.    Harold  K.    Wood  (1962), 

369  U.  S.    469,    82  S-  Ct     894,    8  L.  Ed.  2d  44  2,    3,    4,    5 

Scott  V.    Neely,    140  U.  S.    106, 

11  S.  Ct.    712,    35  L.Ed.    358  4,    5 

Shubin,    et  al.  ,    v.    U.  S.   District  Court,    etc.  ,    et  al.  , 

299  F.  2d  47  2 

Statutes 

Constitution  of  the  United  States  3 

Seventh  Amendment  5 

Declaratory  Judgment  Act  4 

28  U.  S.  C.  A.  ,    Federal  Rules  of  Civil  Procedure  4,    5 

Rule  18(a)  5 

Rule  38(a)  5 


1. 


No,     17590 

IN   THE 

UNITED  STATES  COURT  OF   APPEALS 

FOR    THE  NINTH  CIRCUIT 

JOHN  M.    SHUBIN  and   PETER   S.    SHUBIN, 

Petitioners, 

vs. 

THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL 
DIVISION, 

Respondent, 

THE   HONORABLE   WILLIAM   M.    BYRNE,   Judge  of 
the  United  States  District  Court  for  the  Southern 
District  of  California,    Central  Division, 

Respondent, 
and 

S.    VINCEN   BOWLES,    INC  , 
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PETITIONERS'    BRIEF  UPON  REMAND 
BY   THE   SUPREME   COURT 


To  the  Honorable,   the  Chief  Judge  and  Associate  Judges  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit: 

STATEMENT  OF   CASE 

1.  The  facts  of  the  case  prior  to  the  filing  of  the  Peti- 

tion for  Writ  of  Mandamus  or  Other  Writ  or  Relief  in  this  Court  are 
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set  forth  in  the  Brief  filed  with  that  Petition  at  pages  10-13, 
inclusive,    and  are  also  set  forth  in  the  decision  of  this  Court  at 
299  F.  2d  47. 

2.  This  Court,   by  its  decision  cited  abovej   denied 
petitioners'  request  for  a  writ  of  mandamus  to  compel  the  District 
Court  to  grant  a  jury  trial  and  allow  a  motion  to  amend  petitioners' 
counterclaimo 

3.  Petition  was  made  to  the  Supreme  Court  of  the 
United  States  for  a  Writ  of  Certiorari  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit. 

4o  The  Supreme  Courts   as  stated  above,   granted 

certiorari  and  on  May  14j    1962,    per  curiam,    vacated  judgment. 

5.  The  Supreme  Court  remanded  the  case  for  recon- 

sideration in  light  of  Dairy  Queen,    Inc.   v.   Wood,    369  U.  S.   469, 
82  S.  Ct.    894. 


THE  QUESTION  NOW  PRESENTED 

In  petitioners'  original  brief  for  mandamus,   two  questions 
were  presented  on  pages  9-10  and  they  read  as  follows: 

"Question  1:         Is  a  party  entitled  under  the  Constitution  to 

a  jury  trial  in  a  case  in  which  the  complaint 
and  the  answer  raise  only  jury  issues  but  a 
counterclaim  raising  the  same  issues  seeks 
equitable  relief? 


"Question  2:         Does  the  District  Court  violate  judicial 

discretion  by  refusing  to  grant  leave  to  file 
an  amended  counterclaim  which  eliminates 
prayers  for  equitable  relief  when  discovery 
proceedings  have  disclosed  the  absence  of 
irreparable  harm  and  that  the  legal  remedy 
would  be  adequate?" 
In  view  of  the  action  by  the  Supreme  Court  and  its  emphasis 
of  the  Dairy  Queen  case,    the  question  now  posed  may  be  stated  as 
follows: 

Is  a  party  entitled,   under  the  Constitution  and  applicable 
statutes,    to  a  jury  trial  in  a  case  in  which  the  complaint 
and  the  answer  raise  only  jury  issues,   but  a  compulsory 
counterclaim,   raising  the  same  issues,    seeks  relief  which 
may  be  viewed  as  equitable  ? 


THE   FACTS 

The  facts  involved  in  this  case  are  fully  presented  in  peti- 
tioners' original  brief  before  this  Court,    and  reference  is  made  to 
pages  10-13  of  that  document. 


SUMMARY  OF  ARGUMENT 

In  addition  to  the  statements  made  in  petitioners'  original 
brief  at  page  13,    it  is  stated  that  the  denial  by  the  District  Court  of 
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the  Shubins'  right  to  a  jury  trial  was  error  in  view  of  the  law  as 
it  is  reaffirmed  in  the  case  of  Dairy  Queen,    Inc.    v.   Hon.   Harold  K. 
Wood,    369  U.  S.    469,    82  S.  Ct.    894,    8  L.  Ed.  2d  44. 


ARGUMENT 

In  petitioners'  original  brief  it  was  stated  in  essence  that 
the  Supreme  Court  had,   by  its  opinion  in  the  case  of  Beacon 
Theatres,    Inc.    v.   Westover,    359  U.  S.    500,    79  S.  Ct.    948,    3  L.  Ed. 
2d  988,    affirmed  the  constitutional  right  under  the  Seventh  Amend- 
ment of  a  party  to  obtain  a  jury  trial  as  to  legal  issues  in  an  action 
where  both  equitable  and  legal  causes  were  joined,    except  under 
the  most  imperative  circumstances. 

The  presence  of  equitable  issues  in  an  action  cannot  auto- 
matically be  the  basis  for  a  holding  that  there  is  an  abandonment 
of  the  right  to  a  jury  trial,    especially  under  the  Declaratory  Judg- 
ment Act  and  the  Federal  Rules  which  expand  the  legal  remedies 
and  consequently  restrict  the  scope  of  equity.     As  the  Supreme 
Court  said  in  Scott  v.    Neely,    140  U.  S.    106,    109-110,    US.  Ct.    712, 
714,    35  L.  Ed.    358: 

"In  the  federal  courts  this  (jury)  right  cannot  be  dis- 
pensed with,    except  by  the  assent  of  the  parties  entitled 
to  it,    nor  can  it  be  impaired  by  any  blending  with  a 
claim,    properly  cognizable  at  law,   of  a  demand  for 
equitable  relief  in  aid  of  the  legal  action  or  during 
its  pendency.  "    (Parenthetical  matter  added.  ) 
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In  the  case  of  Dairy  Queen,    Inc.    v.    Wood  (1962),    82  S.  Ct. 
894,    369  U.  S.    469,    8  L.  Ed.  2d  44,   which  was  especially  referred 
to  by  the  Supreme  Court  in  remanding  the  present  case  for  recon- 
sideration,   it  was  emphasized  that  legal  issues  are  entitled  to 
jury  determination  where  a  party  asserts  his  right  thereto  in  a 
timely  and  proper  manner  despite  the  fact  that  these  legal  issues 
have  been  characterized  as  "incidental"  to  the  equitable  issues 
involvedo     Justice  Black,    speaking  for  the  Court,    stated  that  the 
adoption  of  the  Federal  Rules  of  Civil  Procedure  in  1938,    28 
Uo  S.  C.  A.  ,    and  especially  Rule  18(a)  permitting  the  joinder  of 
legal  and  equitable  claims  in  a  single  action,   was  not  intended  to 
change  the  basic  holding  of  Scott  v.    Neely  that  the  right  to  trial  by 
jury  of  legal  claims  must  be  preserved.     In  fact.   Rule  38(a) 
expressly  reaffirms  that  constitutional  principle. 

In  the  Dairy  Queen  case,   the  Supreme  Court  said  that  in 
view  of  the  Beacon  Theatres  case  the  sole  question  was  "whether 
the  action  now  pending  before  the  District  Court  contains  legal 
issues".     By  stating  such  a  proposition,   the  Court  impliedly  re- 
affirnaed  the  premise  that  the  Seventh  Amendment  and  federal 
statutes  guaranteeing  a  jury  trial  on  legal  claims  is  inviolate  for 
all  practical  purposes  where  timely  and  proper  demand  has  been 
made. 

The  facts  in  the  Dairy  Queen  case  involve  an  alleged  breach 
of  a  licensing  contract  where  the  licensor  sought  an  injunction 
against  continued  use  of  the  licensed  trademark  as  well  as  an 
accounting  to  determine  the  amount  of  money  owing.     The  Court 
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said  that  regardless  of  the  words  used,   where  the  complaint 
requested  a  money  judgment,    it  presented  legal  issues,   whether 
the  action  was  for  a  debt  under  a  contract  or  damages  based  upon 
the  charge  of  trademark  infringement.     And  in  any  case: 

"The  necessary  prerequisite  to  the  right  to  maintain 
a  suit  for  an  equitable  accounting,    like  all  other 
equitable  remedies,    is,    as  we  pointed  out  in  Beacon 
Theatres,   the  absence  of  an  adequate  remedy  at  law.  " 
The  burden  of  showing  the  necessity  of  equitable  relief  is  upon 
the  person  opposed  to  a  trial  by  jury  where  the  cause  of  action  is 
one  cognizable  at  law.     The  Court  added  that  in  view  of  the  availa- 
bility of  masters  to  assist  the  jury  "the  burden  of  such  a  showing 
is  considerably  increased  and  it  will  indeed  be  a  rare  case  in 
which  it  can  be  met". 

In  the  present  case  where  the  original  complaint  and 
answer  thereto  raise  the  issues  of  validity  and  patent  infringement, 
it  is  submitted  that  these  are  issues  which  justify  a  jury  trial 
whether  or  not  the  counterclaim  raises  any  equitable  questions. 
To  allow  the  District  Court  to  hear  the  entire  case  in  equity  pro- 
ceedings amounts  to  a  substantial  denial  of  the  petitioners'  rights 
to  a  jury  trial.     It  would  appear  that  the  Supreme  Court  was  also 
of  the  opinion  that  closer  attention  should  be  paid  to  a  possible 
denial  of  these  rights  regardless  of  the  decision  by  the  District 
Court  judge  on  other  matters  of  questionable  discretion  in  refusing 
leave  to  amend  the  counterclaim.     Even  if  it  is  conceded  that  the 
purpose  of  amending  the  counterclaim  is  to  eliminate  the  obvious 

6. 


areas  where  equity  may  act,    still  equitable  procedures  should  not 
be  forced  upon  the  party  theoretically  to  be  benefited  by  their 
employment!,    especially  when  the  involved  party  has  made  no  such 
request  and  has,    in  fact,   fought  against  such  procedure.     This 
action  by  the  interested  party  should  not  be  interpreted  as  having 
sustained  the  burden  of  showing  irreparable  injury  and/ or  inade- 
quacy of  legal  remedies. 


CONCLUSION 

In  addition  to  the  conclusions  included  in  petitioners' 
original  brief  at  pages  24-25,    it  may  also  be  stated  that  the  right 
to  a  jury  trial  exists  though  there  may  be  areas  in  which  equity 
might  act  when  it  can  be  shown  that  there  are  legal  claims  present 
also,    the  determination  of  which  a  party  desires  and  properly 
requests  be  made  by  a  jury. 

Dated:    October  29,    1962. 

Respectfully  submitted. 


I  si  WILLIAM  DOUGLAS  SELLERS 
WILLIAM  DOUGLAS  SELLERS 
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Standards,  (2)  there  are  no  express  findings  to  support  it, 
and  (3)  the  indirect  findings  relating  to  the  issue  are 
unsupported  by  the  evidence  and  are  clearly  erroneous....  20 

A.  Gira  and  Petersen  were  not  "members"  of  the  Stock- 
holders' Protective  Committee  within  the  meaning  of 
14a-ll(b)  (3)    23 

B.  Gira  or  Petersen  did  not  take  organizing,  directing 

or  financing  initiative  with  respect  to  the  Committee  25 

IV. 
If  the  judgment  below  was  based  on  a  holding  that  Gira 
and  Petersen  "indirectly,"  i.e.,  secretly,  took  the  initia- 
tive in  organizing,  directing,  or  financing  the  Stock- 
holders' Protective  Committee  such  a  holding  is  con- 
trary to  law  because  there  are  no  findings  of  fact  to 
that  effect  and  such  findings  are  unsupported  by  evi- 
dence in  the  record 33 

V. 
Since  neither  Gira  nor  Petersen  made  or  participated  in  the 
four  proxy  solicitations  which  were  the  subject  of  the 
suit  below  and  were  not  members  of  or  organizers,  direc- 
tors, or  financers  of  the  Stockholders'  Protective  Com- 
mittee, the  judgment  of  the  court  which  would  require 
statement  to  the  contrary  to  be  made  is  in  error.  More- 
over the  committee's  use  of  the  jurisdictional  facilities 
cannot  be  attributed  to  Gira  or  Petersen 36 

Findings  of  fact  7  and  11  are  clearly  erroneous  to  the 
extent  that  it  is  stated  therein  that  a  stockholders  list 
was  surreptitiously  removed  or  stolen  from  UIC.  There 
is  no  substantial  evidence  in  the  record  to  support  such 
a    finding 39 
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The  mandatory  injunction  requiring  appellants  Gira  and 
Petersen  to  file  amended  .schedules  14B  is  erroneous 
because : 

1.  No  specific  findings  of  fact  were  entered  setting 
forth  the  extent  to  which  said  schedule  14B  was 
incomplete. 

2.  Under  Rule  14a-ll (b)(6)  the  schedules  14B  actu- 
ally filed  were  completely  correct 41 

Conclusion   43 
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and  as  members  of  the  UNITED  INDUSTRIAL  CORPORATION 
STOCKHOLDERS'  PROTECTIVE  COMMITTEE,  BERNARD  F. 
GIRA  and  HERBERT  J.  PETERSEN, 

Appellants, 
vs. 

SECURITIES  AND  EXCHANGE  COMMISSION  and  UNITED  IN- 
DUSTRIAL   CORPORATION, 

Appellees. 


Opening  Brief  of  Appellants  Bernard  F.  Gira  and 
Herbert  J.  Petersen. 


Jurisdictional  Statement. 

This  is  a  proxy  contest  case.  Appellee  Securities  and 
Exchange  Commission  (hereinafter  referred  to  as 
SEC)  filed  a  complaint  in  the  United  States  District 
Court  for  the  Southern  District  of  California  naming 
as  defendants  the  appellants  named  in  the  caption  and 
one  Herman  Yaras  and  Eugene  Schaefer  doing  busi- 
ness as  Schaefer  and  Company  and  Appellee  United 
Industrial  Corporation.  The  complaint  charged  that  ap- 
pellants Bernard  F.  Gira  and  Herbert  J.  Petersen  had 
solicited  proxies  in  violation  of  Securities  and  Exchange 
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Regulation  14a-9,  17  C.  F.  R.  20.14a-9  which  had  been 
adopted  by  appellee  SEC  pursuant  to  Sections  14(a) 
and  23(a)  of  the  Securities  and  Exchange  Act  of  1934, 
15  U.  S.  C.  78n(a)  and  78w(a). 

Jurisdiction  of  the  trial  court  was  based  upon  15 
U.  S.  C.  78u(e)  and  15  U.  S.  C.  78u(f).  Final  judg- 
ment in  the  trial  court  was  entered  on  October  17,  1961 
and  appellants  filed  their  notice  of  appeal  herein  No- 
vember 14,  1961.  Jurisdiction  of  this  court  is  based 
upon  18  U.  S.  C.  Sections  1291  and  1294. 

Statement  of  the  Case. 
The  Questions  Involved. 

Question  1 — The  final  judgment  below  enjoined  ap- 
pellants Gira  and  Petersen  from  soliciting  proxies  un- 
less Gira  and  Petersen  affirmatively  stated  the  follow- 
ing: 

"Defendants  Bernard  F.  Gira  and  Herbert  J. 
Petersen  were  instrumental  in  initiating  and  organ- 
izing the  UIC  Stockholders'  Protective  Committee 
and  in  formulating  on  behalf  of  said  committee  a 
slate  of  directors  for  membership  on  the  Board  of 
Directors  of  UIC  in  opposition  to  the  slate  of  di- 
rectors formulated  by  the  management  of  UIC." 

and 
"Defendants  Bernard  F.  Gira  and  Herbert  J. 
Petersen  have  participated  with  representatives  of 
the  Stockholders'  Protective  Committee  and  aided 
and  abetted  said  committee  and  its  representatives 
in  conducting  proxy  solicitations  in  opposition  to 
the  management  of  UIC."     [C.  T ] 


The  rule  of  law  upon  which  the  court  relied  in  enter- 
ing this  judgment  was  Conclusion  of  Law  2  which 
reads  as  follows: 

"The  evidence  convincingly  establishes  that  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  have  been 
'participants'  in  the  contest  for  control  of  United 
Industrial  Corporation  within  the  meaning  of  Rule 
14a-ll(b)(3)  Regulation  14,  17  C.F.R.  240.14a- 
11(b)(3).  The  definition  encompasses  not  only 
the  acknowledged  members  of  the  Committee  but 
all  those  who,  even  indirectly,  initiate,  direct,  fi- 
nance, or  otherwise  seek  to  advance  the  objectives 
of  a  Committee  contending  for  control  of  a  cor- 
poration."    [C.  T ] 

Was  the  court's  judgment  contrary  to  law  when  the 
record  below  establishes : 

1.  The  definition  of  "participant"  applied  by 
the  court  in  examining  the  facts  is  not  contained 
in  Rule  14a-ll(b)  (3),  as  adopted,  and  is  in  fact 
contrary  to  that  rule. 

2.  A  showing  of  "participation"  within  the 
meaning  of  Rule  14a-ll  (b)(3),  as  adopted,  re- 
quired a  showing  of  either  membership  in  a  proxy 
solicitation  committee  or  the  exercising  of  leader- 
ship in  the  organization,  direction,  or  financing  of 
such  a  proxy  solicitation  committee.  The  trial  court 
found  named  individuals  to  be  members  of  the 
stockholder  protective  committee,  excluding  appel- 
lants Gira  and  Petersen.  The  trial  court  failed  to 
find  that  appellants  Gira  and  Petersen  exercised 
leadership  in  the  organization,  direction,  or  financ- 
ing of  the  proxy  committee. 


3.  If  the  findings  actually  made  were  intended 
to  infer  "membership"  or  that  these  appellants 
exercised  leadership  in  the  organizing,  directing  or 
financing  of  the  Stockholders  Protective  Commit- 
tee, then  to  that  extent  they  were  not  supported  by 
any  substantial  evidence,  and  were  clearly  errone- 
ous. 

Question  2 — Insofar  as  Findings  of  Fact  6,  12,  and 
15  suggest  an  agreement  or  agreements  between  appel- 
lants, Gira  and  Petersen,  and  Brandlin  to  secretly, 
jointly  organize  a  proxy  solicitation  committee,  are  such 
findings  clearly  erroneous  when  the  undisputed  evidence 
shows : 

1.  The  only  communications  between  Brand- 
lin and  appellants  Gira  and  Petersen  were  to  the  di- 
rect effect  that  if  Brandlin  ever  participated  in  a 
proxy  contest  involving  UIC  it  would  be  with  an 
independent  committee,  organized,  directed,  and  fi- 
nanced independently  of  and  with  no  commitments 
to  appellants,  Gira  and  Petersen. 

2.  The  acts,  as  well  as  the  words,  of  Brand- 
lin and  the  members  of  the  committee  com- 
pletely covered  all  aspects  of  organization,  direction, 
and  finance  and  were  done  independently  of  any  di- 
rection or  control  of  appellants,  Gira  or  Petersen. 

Question  3 — Finding  of  Fact  24  entered  by  the 
court  reads  as  follows : 

"The  Committee's  proxy  statement  and  its  other 
three  communications  soliciting  the  proxies  of 
stockholders  of  UIC  have  been  mailed  to  some  15,- 
000  shareholders.  The  Committee  admits  that  its 
solicitations  have  been  conducted  through  the  mails 
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and  instrumentalities  of  interstate  commerce.  As 
Gira  and  Petersen  initiated  the  Committee  and  have 
participated,  directly  and  indirectly  in  directing  and 
advancing  its  objectives,  the  Committee's  use  of  the 
jurisdictional  facilities  is  attributable  to  them." 

Is  Finding  24  clearly  erroneous  when  the  undisputed 
and  indisputable  evidence  shows  that : 

1.  The  Stockholders'  Protective  Committee  was 
initiated  by  the  law  firm  of  Vaughan,  Brandlin  & 
Baggot  through  attorneys  Joseph  J.  Brandlin  and 
Richard  I.  Roemer  on  behalf  of  and  with  the  in- 
dividual members  of  the  Stockholders'  Protective 
Committee  and  that  these  persons  exercised,  in  fact, 
all  of  the  leadership  in  connection  with  the  organi- 
zation, direction,  and  financing  of  the  Stockhold- 
ers' Protective  Committee  including  designation  and 
recruitment  of  the  slate  of  nominees  for  the  Com- 
mittee, conceiving,  drafting,  clearing,  and  mailing 
of  all  proxy  literature  and  all  of  the  financing  of 
every  step  of  the  proxy  contest. 

Question  4 — Was  a  mandatory  injunction  directing 
appellants,  Gira  and  Petersen,  to  file  corrected  Sched- 
ules 14B  "concerning  their  participation  in  the  solicita- 
tion of  proxies  in  respect  of  the  common  and  preferred 
stock  of  UIC"  contrary  to  law  when  the  record  estab- 
lished : 

1.  No  findings  of  fact  were  made  by  the  court 
as  to  the  respects  in  which  said  Schedules  14B's 
were  insufficient. 

2.  The  Schedules  14B  filed  by  appellants  Gira 
and  Petersen,  with  the  caveat  that  they  were  not 
participants,  were  in  compliance  with  the  applica- 
ble rules  and  statutes. 


Description  of  the  Complaint  and  Final  Judgment. 

The  complaint  in  this  action  filed  by  the  Securities 
and  Exchange  Commission  alleged  in  Count  I  thereof 
that  appellants  Gira  and  Petersen  violated  Rule  14a-9 
of  the  Securities  and  Exchange  Commission.  That 
Rule  provides : 

"No  solicitation  subject  to  this  regulation  shall 
be  made  by  means  of  any  proxy  statement,  form 
of  proxy,  notice  of  meeting,  or  other  communica- 
tion, written  or  oral,  containing  any  statement 
which,  at  the  time  and  in  the  light  of  the  circum- 
stances under  which  it  is  made,  is  false  or  mis- 
leading with  respect  to  any  material  fact,  or  which 
omits  to  state  any  material  facts  necessary  in  order 
to  make  the  statements  therein  not  false  or  mis- 
leading or  necessary  to  correct  any  statement 
in  any  earlier  communication  with  respect  to  the 
solicitation  of  a  proxy  for  the  same  meeting  or  sub- 
ject matter  which  has  become  false  or  mislead- 
ing." 

The  complaint  alleged  that  appellants  Gira  and  Peter- 
sen solicited  proxies  which  were  false  and  misleading 
in  that  these  particular  proxy  solicitations  ommited  to 
make  certain  statements  and  affirmatively  made  other 
statements  which  made  the  proxy  solicitations  false 
and  misleading.  The  particular  solicitations  against 
which  the  charge  was  laid  consisted  of  four  reports  or 
letters  identified  as  Plaintiff  SEC's  Exhibit  13  and 
Defendant  Stockholders'  Protective  Committee  Exhibit 
A.  These  mailings  were  admittedly  carried  out  by  the 
Stockholders'  Protective  Committee,  found  by  the  trial 
court  to  consist  of  seventeen  named  individuals  [Find- 
ing 4],  other  than  appellants  Gira  and  Petersen.   A  final 
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judgment  was  entered  against  appellants  Gira  and  Peter- 
sen, only  upon  the  grounds  that,  for  reasons  to  be  here- 
inafter discussed,  the  solicitations  made  by  the  Stock- 
holders' Protective  Committee  were  "imputable"  to  Gira 
and  Petersen.     [C.  T ] 

The  four  proxy  solicitation  letters  affirmatively  state 
that  appellants  Gira  and  Petersen  gave  certain  specific 
assistance  to  the  Stockholders'  Protective  Committee  in- 
cluding a  stockholders  list  and  information  about  the 
United  Industrial  Corporation  as  well  as  detailed  state- 
ments concerning  any  prior  contact  or  familiarity  by 
members  of  the  Stockholders'  Protective  Committee 
with  Gira  and  Petersen.  These  appellants  testified  as 
to  all  of  these  facts  before  the  Securities  and  Exchange 
Commission  in  March  1961.     [Pltf.  Exs.  33,  34.] 

The  judgment  below,  as  to  appellants  Gira  and  Peter- 
sen, requires  that  as  a  condition  of  "further  solicita- 
tion" (which  these  appellants  did  not  and  do  not  desire 
to  carry  on)  that  appellants  state  that  they  were  in- 
strumental in  initiating  and  organizing  the  Protective 
Committee  and  formulating  a  slate  of  directors  for  that 
Committee  and  that  they  participated  with  and  aided 
and  abetted  proxy  solicitations  by  the  Committee. 
They  are  further  enjoined  from  stating  that  they  are 
neither  members  or  are  participating  with  the  Protec- 
tive Committee  in  soliciting  proxies. 

In  addition,  the  Judgment  directed,  by  a  mandatory 
injunction  of  the  trial  court,  that  appellants  correct 
Schedule  14B  filed  with  the  Securities  and  Exchange 
Commission  in  July  1961,  and  set  forth  additional  but 
undesignated  information  "concerning  their  status  as 
participants  in  the  proxy  controversy." 


It  is  appellants  contention  that  the  statements  re- 
quired by  the  trial  court's  judgment  to  be  made  con- 
cerning appellants  are  not  true  and  that  the  findings  of 
fact,  conclusions  of  law,  and  judgment  which  require 
such  statements  to  be  made  are  unsupported  in  fact 
and  unsupportable  in  law.  It  is  appellants  contention 
that  the  Schedules  14B  filed  by  them  comply  with  the 
rules  and  that  the  findings,  conclusions  of  law,  and 
judgment  to  the  contrary  are  unsupported  in  fact  and 
unsupportable  as  a  matter  of  law. 

The  Background  in  Which  the  Questions  Are 

Raised. 

In  this  proxy  contest  the  attacks  by  both  the  Stock- 
holders' Protective  Committee  and  management  upon 
each  other  created  an  issue  involving  appellants  Gira 
and  Petersen.  The  issue  as  stated  by  the  Stockhold- 
ers' Protective  Committee  was  that  present  management, 
including  Gira  and  Petersen,  were  responsible  for  cer- 
tain adverse  results  in  connection  with  United  Industrial 
Corporation.  The  attack  by  management  was  that  the 
Stockholders'  Protective  Committee  was  a  "front"  for 
appellants  Gira  and  Petersen  and  that  they  alone  had 
been  responsible  for  the  economic  adversity  of  UIC. 

Because  this  issue  was  raised  even  prior  to  the  first 
release  of  any  proxy  solicitation  material  by  either  side, 
the  Securities  and  Exchange  Commission  permitted  ex- 
tensive comments  by  both  sides  concerning  appellants. 
The  Commission  also  made  its  own  investigation  in 
March  1961. 

From  the  outset  it  was  stated  to  the  Securities  and 
Exchange  Commission  and  to  15,000  stockholders  that 
Messrs.  Gira  and  Petersen  had  sought  the  advice  of  Mr. 
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Brandlin,  later  counsel  for  the  Committee  wherein 
Messrs.  Gira  and  Petersen  stated  they  were  not  in- 
terested in  waging  a  proxy  contest;  that  Gira  and  Pe- 
tersen had  made  available  to  the  firm  of  Vaughan, 
Brandlin  &  Baggot  a  stockholders  list;  that  they  had 
given  information  to  one  of  the  slate  of  nominees  con- 
cerning United  Industrial  Corporation;  and  that  an- 
other of  the  members  of  the  Committee,  Mr.  Williams, 
was  an  uncle  of  Gira.  The  Stockholders'  Protective 
Committee  distributed  literature  to  the  stockholders 
which  made  reference  to  every  possible  contact  within  a 
period  of  many  years  that  Messrs.  Gira  and  Petersen 
had  ever  had  with  any  of  the  members  of  the  Commit- 
tee. 

From  the  outset  it  has  been  clear  that  these  ap- 
pellants have  been  used  by  both  sides  as  political  punch- 
ing bags  in  a  struggle  for  control,  although  manage- 
ment material  has  been  much  more  violent.  The  solici- 
tation material  of  management  went  so  far  as  to  attack 
the  honesty  and  integrity  of  these  appellants  and  man- 
agement was  sued  for  libel.  [Gira  and  Petersen  Ex. 
II.]  It  is  in  this  context  that  both  the  history  and  the 
present  status  of  this  controversy  must  be  examined. 
Appellants  Gira  and  Petersen  have  at  all  times  as- 
serted their  own  honesty  and  integrity.  They  are 
owners  collectively  of  100,000  shares  of  the  stock  of 
United  Industrial  Corporation,  having  purchased  much 
of  that  stock  at  its  highest  price  and  having  retained 
the  ownership  of  that  stock  throughout  this  contro- 
versy. Their  life  savings  are  embroiled  here.  They 
have  the  opinion  that  present  management  will  not 
likely  protect  their  investment. 

The  charges  levelled  by  the  Securities  and  Exchange 
Commission  here  are  not  that  Gira  and  Petersen,  or 
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the  Stockholders'  Protective  Committee  for  that  matter, 
failed  to  reveal  the  matters  detailed  above  concerning 
contacts  between  them.  The  charges  levelled  by  the 
Securities  and  Exchange  Commission  here  are  not  that 
appellants  Gira  and  Petersen  have  doubts  concerning 
present  management.  The  charge  is  to  the  effect  that 
these  appellants  secretly  organised  the  Stockholders'  Pro- 
tective Committee  and  in  substance  still  secretly  control 
it.  These  charges  are  the  basis  upon  which  the  Securities 
and  Exchange  Commission  seeks  to  "impute"  to  ap- 
pellants Gira  and  Petersen  the  proxy  solicitation  ma- 
terial mailed  by  the  Stockholders'  Protective  Committee : 
these  charges  are  the  basis  upon  which  the  Securities 
and  Exchange  Commission  sought  a  judgment  in  this 
action  requiring,  in  effect,  that  appellants  admit  their 
guilt;  these  charges  form  the  basis  upon  which  the  Se- 
curities and  Exchange  Commission  obtained  a  judg- 
ment below  requiring  appellant  to  amend  their  schedules 
14B  filed  with  the  Securities  and  Exchange  Commis- 
sion, again  admitting  to  the  conclusions  as  seen  by  the 
Securities  and  Exchange  Commission.  It  is  these 
charges  upon  which  the  judgment  now  before  this  court 
is  based  which,  it  is  submitted,  these  claims  are  com- 
pletely without  foundation. 

The  Manner  in  Which  the  Questions  Are  Raised. 

At  the  trial  below,  at  the  end  of  SEC's  evidence 
motions  were  made  by  all  of  the  defendants  to  dis- 
miss under  F.  R.  C.  P.  41(b).  [C.  T ]  The  mo- 
tions were  denied  except  as  to  defendant  Herman  Yaras. 
That  defendant,  the  record  established,  had  discussed 
with  counsel  for  the  Protective  Committee  a  proxy  con- 
test; had  sold  to  Richard  I.  Roemer,  one  of  the  attor- 
neys for  the  Committee,  2,000  shares  of  UIC  stock  which 
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Roemer  used  in  part  to  resell  to  members  of  the  slate 
of  the  Stockholders'  Protective  Committee.  Moreover, 
Yaras  had  sent  Elmer  N.  Luther,  Jr.,  who  later  became 
a  member  of  the  Stockholders'  Protective  Committee,  to 
Brandlin.  The  court  below  granted  the  motion  of  Yaras 
to  dismiss  and  found  that  these  facts  did  not  establish 
that  Yaras  was  a  "participant"  within  the  meaning  of 
14a-ll(b)(3)  and  did  not  constitute  him  "a  solicitor  of 
proxies"  and  did  not  permit  the  proxy  solicitation  of 
the  Stockholders'  Protective  Committee  to  be  "attrib- 
uted" to  him.     [C.  T ] 

At  the  close  of  all  the  evidence,  appellants  renewed 
their  Motions  to  Dismiss,  which  were  denied;  appel- 
lants objected  to  the  Findings  of  Fact  and  Conclusions 
of  Law,  all  of  which  objections  were  denied;  appellants 
moved  for  a  new  trial  and  a  new  judgment  under 
F.  R.  C.  P.  59  and  these  motions  were  denied.     [C.  T. 

] 

Specifications  of  Error. 

The  district  court  erred  as  a  matter  of  law  in  enter- 
ing the  judgment  appealed  from  and  in  denying  appel- 
lants motions  to  dismiss  and  appellants  motion  for  a 
new  trial  and  for  a  new  and  different  judgment  be- 
cause : 

1.  The  court  erroneously  adopted  and  applied 
a  rule  of  law  that  the  acts  of  aid  admitted  by  ap- 
pellants and  disclosed  and  known  to  the  Securities 
and  Exchange  Commission  and  all  of  the  stock- 
holders constituted  appellants  "participants"  with- 
in the  meaning  of  Rule  14a- 11(b)  (3). 

2.  The  court  erroneously  made  no  findings  as 
to  whether  appellants  exercised  "leadership — initia- 
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tive"  in  organizing,  directing,  or  financing  the 
Stockholders'  Protective  Committee,  which  find- 
ings were  essential  to  support  any  judgment  under 
Rule  14a-ll  (b)(3). 

3.  To  the  extent  that  the  findings  actually  en- 
tered can  fairly  be  construed  as  a  finding  of  "leader- 
ship— initiative"  in  organizing,  directing,  or  financ- 
ing the  Stockholders'  Protective  Committee,  there 
is  no  substantial  evidence  to  support  such  find- 
ings. 

4.  Findings  of  Fact  6,  12,  and  15  insofar  as 
they  find  existence  of  agreements  between  appel- 
lants and  Brandlin  concerning  a  proxy  contest  are 
erroneous  as  a  matter  of  law  since  there  is  no  sub- 
stantial evidence  in  the  record  to  support  them. 

5.  The  following  findings  of  fact  in  the  re- 
spects indicated  are  erroneous  as  a  matter  of  law 
for  the  reason  that  there  is  no  substantial  evi- 
dence to  support  them : 

A.  Findings  7  and  11  to  the  extent  that  it 
is  stated  therein  that  a  stockholders  list  was 
surreptitiously  removed  or  stolen, 

B.  Finding  17  to  the  effect  that  it  states 
that  Gira  and  Petersen  inspired  the  formation 
of  the  Commitee. 

C.  Finding  18  to  the  extent  that  it  suggests 
any  relationship  between  the  information  given 
to  Henwood  by  Gira  and  Petersen  and  Hen- 
wood  becoming  Chairman  of  the  Committee. 

D.  Finding  19  to  the  extent  that  it  is  as- 
serted that  counsel  for  the  Committee  sug- 
gested a  libel  suit  to  Gira  and  Petersen. 
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E.  Finding  20  to  the  extent  that  it  states 
that  Gira  and  Petersen  took  active  roles  as  par- 
ticipants by  reason  of  a  letter  sent  to  the  SEC 
by  counsel  for  Gira  and  Petersen  but  which 
letter  was  never  sent  to  any  shareholder. 

F.  Finding  21  to  the  extent  that  it  character- 
izes a  press  release,  plaintiff  Exhibit  23,  and  to 
the  extent  it  alleges  that  Gira  and  Petersen 
caused  the  press  release  to  be  "issued  to  the 
press." 

G.  Finding  22  to  the  extent  that  it  alleges 
that  Gira  and  Petersen  were  "true  sponsors" 
of  the  Stockholders'  Protective  Committee  and 
sought  to  supress  their  contacts  with  the  Com- 
mittee. 

H.  Finding  of  Fact  24  to  the  extent  that  it 
states  that  because  "Gira  and  Petersen  initiated 
the  Committee,  and  have  "participated  directly 
and  indirectly,  in  directing  and  advancing  its  ob- 
jectives, the  Committee's  use  of  the  jurisdic- 
tional  facilities  is  attributable  to  them." 

I.  Findings  on  the  affirmative  defenses  No. 
2  to  the  extent  that  it  states  that  Gira  and 
Petersen  "caused"  a  press  release  to  be  issued 
or  intended  to  conduct  a  proxy  contest  behind 
a  seemingly  independent  Committee. 

6.  Appellants  hereby  incorporate  by  reference 
the  objections  to  the  findings  of  fact  made  by 
the  Stockholders'  Protective  Committee  appellants 

at  pages  through of  their  brief 

as  though  fully  set  forth  herein. 
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ARGUMENT. 

I. 

Additional  Factual  Background. 

The  statement  of   facts  made  by  the   Stockholders' 

Committee  appellants  in  their  brief,  pages  to  , 

accurately  states  the  material  facts  in  this  matter  and 
they  are  adopted  herein  so  as  to  avoid  unnecessary 
repetition  in  this  brief.  The  following  additional  mat- 
ters are  set  forth  to  supplement  this  statement  of 
facts. 

A.     Gira  and  Petersen  Leave  UIC. 

In  1960  United  Industrial  Corporation,  a  Delaware 
corporation,  commenced  doing  business,  having  come 
into  existence  as  a  result  of  a  merger  of  Topp  Indus- 
tries, Inc.,  a  Delaware  corporation,  and  United  Indus- 
trial Corporation,  a  Michigan  corporation.  Bernard  F. 
Gira,  one  of  the  appellants  herein  was  a  vice-president 
of  Topp  Industries,  Inc.,  and  had  been  a  director  and 
president  of  that  corporation  and  its  successor  corpora- 
tion since  1955.  Appellant  Herbert  J.  Petersen  was 
one  of  the  founders  of  Topp  Industries,  Inc.  He  had 
been  a  director  of  that  corporation  since  1951  and  Exec- 
utive Vice  President  since  1955.  After  the  merger  the 
company  had  a  number  of  subsidiaries  engaged  in  var- 
ious aspects  of  the  electronics  business  and  other  fields. 
[Deft.  Gira  and  Petersen's  Ex.  LL,  pp.   14  and  15.] 

From  January  1960  to  January  1961,  for  many  rea- 
sons, the  stock  of  UIC  declined  from  a  high  of  $11. 
to  a  low  of  below  $5. 

By  reason  of  the  determination  in  late  1960  to  recog- 
nize certain  losses  and  to  write-off  research  and  de- 
velopment assets  which,  as  of  the  end  of  1960  no  longer 
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had  value,  and  by  reason  of  the  fact  that  such  write- 
off was  in  the  magnitude  of  $7,000,000.,  a  substantial 
policy  crises  was  created  in  UIC.  At  a  meeting  in 
early  January  1961  appellants  Gira  and  Petersen  re- 
signed.    [C.  T ] 

The  announcement  of  the  write-off  and  the  timing 
thereof  caused  the  stock  to  be  suspended  by  the  New 
York  Stock  Exchange  and  other  national  exchanges 
and  by  the  Securities  and  Exchange  Commission.  Im- 
mediately upon  leaving  UIC,  Gira  and  Petersen  learned 
of  intentions  on  the  part  of  some  of  new  management, 
particularly  one  Bernard  Fein,  to  institute  litigation 
against  them. 

B.     Brandlin's  "Independent   Committee"  Statement. 

Gira  and  Petersen  consulted  with  Roemer  and  Brand- 
lin  concerning  their  problems  in  the  corporation.  Gira 
and  Petersen  expressly  stated  that  they  would  not  en- 
gage in  a  proxy  contest  with  respect  to  United  Indus- 
trial Corporation.  [R.  T.  229,  1247,  1272.]  Brandlin 
expressly  stated  that  if  he  ever  took  on  a  proxy  contest 
involving  UIC  it  would  only  be  with  a  committee  of 
outstanding  and  independent  individuals  and  particularly 
independent  of  Gira  and  Petersen.  [R.  T.  1247,  1248, 
1269-1273.] 

C.     Gira  and  Petersen  Do  Not  Organize  the  Committee. 

Brandlin  and  Roemer  began  and  continued  the  or- 
ganization of  what  became  the  Stockholders'  Protective 
Committee  by  recruiting  nominees  for  the  slate  and 
they  were  joined  in  this  program  of  recruitment  by 
one  of  their  first  choices,  Mr.  Henwood.  [R.  T.  234- 
235,  1340-1341.]  While  Summers  had  been  told  by 
Petersen  that  Vaughan,  Brandlin  &  Baggot  might  need 
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a  public  relations  man  and  Summers  stated  that  this  was 
his  interest  in  the  potential  proxy  contest,  at  a  later 
date  he  joined  the  Committee  as  a  member.  [R.  T.  1222- 
1223,  2112-2117,  2182.]  The  testimony  was  that  all 
of  the  activities  in  the  organization  of  the  Committee 
were  carried  out  entirely  by  attorneys  Brandlin  and 
Roemer  with  the  help  of  Summers  insofar  as  Dumont 
was  concerned  and  Henwood  insofar  as  Zodda  was 
concerned.  [R.  T.  234-235,  1340-1341.]  These  ac- 
tivities, the  record  without  any  question  established, 
were  without  the  knowledge,  consent,  approval,  or  disap- 
proval requested  or  obtained  of  Gira  or  Petersen.  [R,  T. 
321,  323,  339.] 

D.     Gira  and  Petersen  Do  Not  Direct  the  Proxy  Contest. 

Thereafter  the  proxy  contest  which  involved  the  activi- 
ties of  drafting  proxy  material,  submitting  it  to  the 
SEC,  redrafting  and  mailing,  all  were  carried  out  by 
the  Committee  and  particularly  Brandlin  and  Roemer. 
[R.  T.  236.]  Again  no  evidence  was  submitted  or 
findings  of  fact  submitted  to  the  contrary. 

When  it  was  rumored  that  management  was  charg- 
ing that  the  Committee  was  a  "front"  for  Gira  and 
Petersen,  Brandlin,  in  a  discussion  with  Gira  and  Peter- 
sen stated  he  would  send  a  wire  threatening  action  at 
such  a  charge  and  asked  Gira  and  Petersen  to  do  the 
same.  [R.  T.  1261-1263.]  Gira  and  Petersen  did  not 
send  such  a  wire  or  any  wire. 

After  management's  literature  came  out  attacking  the 
integrity  of  Gira  and  Petersen,  their  attorney  Kend- 
rick  sent  the  SEC  a  letter  that  was  being  consid- 
ered by   Gira  and   Petersen  as   a  method  of   fighting 
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back  at  the  charges  of  misfeasance  made  by  manage- 
ment. That  letter  was  not  sent  to  any  stockholder. 
[R.  T.  428,  467,  529.] 

E.     The  Libel  Suit. 

Subsequently  in  July,  Gira  and  Petersen  filed  a  libel 
suit  against  management  by  reason  of  the  direct  charge 
of  dishonesty  made  in  a  management  mailing.  A  press 
release  on  this  libel  suit  was  independently  prepared  by 
a  friend  and  public  relations  man,  one  Lewis,  and  was 
submitted  to  the  SEC  by  Kendrick  for  approval.  [R.  T. 
94,  95,  634,  469.]  The  only  authority  Lewis  had  to 
release  the  press  release  was  upon  approval  by  Kend- 
rick, which  approval  was  in  turn  conditioned  on  the 
approval  of  the  SEC.  [Pltf.  SEC  Ex.  25;  R.  T.  95, 
63 L]  When  the  SEC  disapproved  the  release  and  be- 
latedly informed  Kendrick  of  that  disapproval,  Kend- 
rick contacted  Lewis  to  direct  him  not  to  issue  the  re- 
lease. However,  contrary  to  prior  express  authority 
Lewis  had  permitted  the  release  to  be  delivered  to  some 
news  outlets.  [Pltf.  SEC  Ex.  21;  R.  T.  63L]  He 
testified  that  he  "took  a  chance",  contrary  to  express 
authority,  upon  his  belief  that  the  SEC  would  approve 
the  release. 

In  fact, 

(a)  The  release  was  stopped  in  Los  Angeles 
except  for  one  minor  article  in  the  "Examiner". 
[Pltf.  SEC  Ex.  25;  Deft.  Gira  and  Petersen  Ex. 
HH.] 
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(b)  The  release  in  the  form  prepared  never 
appeared,  in  any  publication.  [Pltf.  SEC  Ex.  19; 
Defts.  Gira  and  Petersen's  Exs.  AA,  BB,  CC, 
DD,  HH.] 

(c)  In  the  form  in  which  part  of  the  material 
appeared,  it  was  aboshitely  sterile  and  innocuous. 

(d)  The  release  was  not  charged  to  be  false 
and  misleading  and  was  therefore  not  encompassed 
within  the  issues  submitted  by  the  complaint. 

(e)  The  release  was  never  found  to  be  false 
and  misleading  and  is  therefore  not  an  issue  in 
this  case. 

The  SEC  upon  the  basis  of  the  issuance  of  that  re- 
lease (without  any  proof  that  any  stockholder  had  been 
solicited  or  affected  by  it  in  any  way)  demanded  that 
Gira  and  Petersen  file  Schedules  14B  presumably  upon 
the  grounds  that  by  reason  of  that  act  Gira  and  Peter- 
sen fell  under  14a-ll  (b)(6)  [not  14a-ll(b)  (3)]  as 
of  the  time  of  the  release.  Gira  and  Petersen  under 
protest  filed  such  Schedules  14B.  [Deft.  Gira  and 
Petersens'  Ex.  FF.]  They  contained  a  statement  con- 
cerning the  press  release  which,  under  Rule  14a-ll(b)- 
(6),  was  all  that  was  required. 

On  July  21,  1961  the  complaint  herein  was  filed  by 
the  Securities  and  Exchange  Commission  which  charged 
appellants  and  others  with  violating  Rule    14a-9. 
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II. 
Findings  of  Fact  Which  Are  Clearly  Erroneous 
Cannot  Support  a  Judgment  Under  Rule  52 
of  the  Federal  Rules  of  Civil  Procedure.  More- 
over Rule  52  Has  No  Application  Where  the 
Law  Applied  Is  Incorrect. 

The  rules  of  law  applicable  to  appellate  examination 
of  findings  by  a  trial  court  cannot  be  in  dispute.  Rule 
52(a)  provides  that  they  may  not  be  reversed  unless 
they  are  clearly  erroneous.  The  corollary  is  that  if 
findings  are  clearly  erroneous  they  cannot  be  used  to 
support  a  judgment.  However,  it  is  established  law 
both  in  courts  of  appeal  and  in  the  United  States  Su- 
preme Court  that  where  the  question  is  whether  the 
district  court  applied  the  proper  standard  the  rejection 
of  findings  is  a  question  of  law  and  Rule  52(a)  has 
no  application. 

United  States  v.  Parke  Davis  &  Company,  362 
U.  S.  29,  80  S.  Ct.  503  (1960); 

Interstate  Circuit  v.   United  States,  306  U.   S. 
208,  59S.  Ct.  467; 

United  States  v.  John  J.  Felin  &  Company,  334 
U.  S.  624,  68S.  Ct.  1238; 

Great   Atlantic   and   Pacific    Tea    Company   v. 
Supermarket     Equipment     Corporation,     340 
.   U.  S.  147,  71  S.  Ct.  127. 

As  Justice  Frankfurter  stated  in  Baumgartner  v. 
United  States,  322  U.  S.  665,  64  S.  Ct.  1241,  "the 
conclusiveness  of  a  finding  of  fact  depends  on  the 
nature  of  the  materials  on  which  a  finding  is  based. 
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The  finding  even  of  a  so-called  'subidiary  fact'  may 
be  a  more  or  less  difficult  process  varying  according  to 
the  simplicity  or  subtlety  of  the  type  of  'fact'  in  con- 
troversy. Finding  so-called  ultimate  'facts'  more  clearly 
implies  the  application  of  standards  of  law.  And  so 
the  'finding  of  fact'  even  if  made  by  two  courts  may 
go  beyond  the  determination  that  should  not  be  set  aside 
here." 

See  also : 

Chandler  v.   United  States,  226  F.  2d  403; 

Sears,  Roebuck  &  Company  v.  Johnson,  219  F. 
2d  590; 

Hunter   Douglas    Corporation   v.    Lando    Prod- 
ucts, 215  F.  2d  372  (C.  C.  A.  9,  1954) ; 

Irish  V.  United  States,  225  F.  2d  3  (C.  C.  A.  9 
1955). 

III. 
The  Conclusion  of  Law  Below  Finding  Appellants, 
Gira  and  Petersen,  to  Be  "Participants"  Within 
the  Meaning  of  Rule  14a-ll (b)(3)  of  Regula- 
tion 14  Is  Erroneous  Because  (1)  It  Is  Based 
Upon  the  Application  of  Erroneous  Standards, 
(2)  There  Are  No  Express  Findings  to  Support 
It,  and  (3)  the  Indirect  Findings  Relating  to 
the  Issue  Are  Unsupported  by  the  Evidence  and 
Are  Clearly  Erroneous. 

The  Court  below  entered  the   following  Conclusion 
of  Law  No.  2 : 

"The  evidence  convincingly  establishes  that  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  have  been 
'participants'  in  the  contest  for  control  of  United 
Industrial  Corporation  within  the  meaning  of  Rule 
14a-ll  (b)(3)   of   Regulation   14,    17   C.F.R.   240. 


—21— 

14a-ll(b)  (3)/  The  definition  encompasses  not 
only  the  acknowledged  members  of  a  committee, 
but  all  those  who,  even  indirectly,  initiate,  direct, 
finance  or  otherwise  seek  to  advance  the  objectives 
of  a  Committee  contending  for  control  of  a  corpora- 
tion." 

Rule  14a-ll(b)(3),  to  which  Conclusion  of  Law  2 
refers,  reads  as  follows : 

"(b)  PARTICIPANT  OR  PARTICIPANT 
IN  A  SOLICITATION.  For  purposes  of  this 
rule  the  term  'participant'  and  'participant  in  a 
solicitation'  include  the  following : 

.  .  .  (3)  Any  Committee  or  group  which 
solicits  proxies,  any  member  of  such  Committee 
or  group  and  any  person  whether  or  not  named 
as  a  member  who,  acting  alone  or  with  one  or 
more  other  persons,  directly  or  indirectly,  take  the 
initiative  in  organizing,  directing  or  financing 
any  such  Committee  or  group." 

Parenthetically,  it  should  be  noted  that  the  Court's 
Conclusion  of  Law  is  based  expressly  upon  Rule 
14a-ll  (b)(3)  and  no  other  provision  of  14a-lL  Thus, 
for  example,  the  Court  did  not  conclude  that  Gira  and 
Petersen  were  participants  under  14a-ll  (b)  (4),  (5)  or 
(6).  Thus,  the  Court  did  not  conclude  that  Gira  or 
Petersen  solicited  proxies  (14a-ll  (b)  (6) ).  Thus,  the 
Court  did  not  conclude  that  Gira  and  Petersen  had 
lent  money  or  entered  into  any  arrangement  or  under- 
standing with  another  participant  for  the  purpose  of 
financing  or  otherwise  inducing  the  purchase,  sale, 
holding  or  voting  of  securities  of  the  Issuer  by  the 
participant  or  any  other  person  (14a-ll(b)  (6) ).     The 
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Court  did  not  conclude  that  Gira  and  Petersen  had  fi- 
nanced or  joined  with  another  to  finance  the  sohcitation 
of  proxies  (14a-ll(b)  (4)). 

It  is  immediately  apparent  that  the  second  sentence 
of  Conclusion  of  Law  2,  "is"  without  any  warrant  in  the 
language  of  the  Rule  itself,  distorts  what  the  Rule 
says  and  expands  the  Rule's  application  far  outside  its 
boundary  lines  as  written. 

(a)  The  words  "or  otherwise  seek  to  ad- 
vance the  objections  of  a  committee  contending 
for  control  of  a  corporation"  simply  is  not  in  the 
Rule  at  all. 

(b)  The  words  "initiate,  direct,  or  finance"  in 
the  court's  language  is,  in  the  Rule  itself  "takes 
the  initiative  in  organizing,  directing,  or  fi- 
nancing." 

It  can  immediately  be  seen  that  the  rule  as  written 
excludes  from  the  definition  of  the  term  participant, 
and  as  we  shall  show  deliberately,  those  who  aid,  assist, 
advise  or  recommend  in  connection  with  a  proxy  con- 
test. Moreover,  "the  initiative  in  organizing,  directing, 
or  financing"  has  reference  to  a  finite  group  of  those 
who  exercise  leadership  in  these  activities.  The  em- 
phasis is  on  those  who  take  leadership  action  in  the 
organizational  activities  or  the  activities  of  directing 
or  financing  the  proxy  contest. 

The  significance  of  the  trial  court's  erroneous  ex- 
pansion of  14a-ll (b)(3)  is  crucial  in  this  case  because 
if  the  rule  had  been  applied  as  written  the  court  must 
necessarily  have  found  that  the  kind  of  assistance  which 
appellants  Gira  and  Petersen  in  fact  gave  could  not 
make  them  participants  in  a  proxy  contest. 
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A.  Gira  and  Petersen  Were  Not  "Members"  of  the  Stock- 
holders' Protective  Committee  Within  the  Meaning  of 
14a-ll(b)(3). 

An  analysis  of  the  Conclusions  of  Law  and  Find- 
ings of  Fact  seem  to  concede  that  neither  Gira  nor 
Petersen  were  found  to  be  "members  of  the  Stock- 
holders' Protective  Committee"  and  thereby  "partici- 
pants" within  that  portion  of  Rule  14a-ll (b)(3). 

Finding  of  Fact  4  states  that  United  Industrial  Cor- 
poration Stockholders'  Protective  Committee  is  an  as- 
sociation composed  of  seventeen  named  individuals  and 
neither  Gira  nor  Petersen  are  among  the  members 
named  in  that  Finding  of  Fact. 

Finding  22  which  states  that  "Brandlin  and  Roemer 
have  met  with  Gira  and  Petersen  on  many  more  oc- 
casions than  they  have  met  with  members  of  the  Com- 
mittee" also  supports  this  conclusion.  The  same  result 
is  evidenced  by  Conclusion  of  Law  No.  3. 

Virtually  all  of  the  seventeen  (17)  admitted  mem- 
bers of  the  Committee  testified  at  the  trial,  either  di- 
rectly or  by  deposition,  and  every  one  of  them  testified 
that  they  had  no  agreements  with  Gira  or  Petersen. 
[R.  T ] 

Although  the  term  "membership"  is  not  defined  in 
the  Proxy  Rules  the  definition  of  analogous  and  corol- 
lary terms,  as  applied  to  group  relationships,  has  long 
been  established  by  the  Supreme  Court.  Thus,  the  Su- 
preme Court  in  Bridges  v.  Wixon,  326  U.  S.  135,  65 
S.  Ct.  1443,  accepted  with  approval  the  following  ex- 
planation of  the  term  "affiliation",  admittedly  a  term 
indicating  weaker  ties  than  the  term  "membership": 

".   .   .   Tn  the  corporate  field   its  use  embraces 
not  the  casual  affinity  of  an  occasional  similarity 
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of  objective,  but  ties  and  connections  that,  though 
less  than  that  complete  control  which  parent  pos- 
sesses over  subsidiary,  are  nevertheless  sufficient 
to  create  a  continuing  relationship  that  embraces 
both  units  within  the  concept  of  a  system.  In  the 
field  of  eleemosynary  and  political  organization  the 
same  basic  idea  prevails.'  .  .  .  'Persons  engaged  in 
bitter  industrial  struggles  tend  to  seek  help  and  as- 
sistance from  every  available  source.  But  the  in- 
termittent solicitation  and  acceptance  of  such  help 
must  be  shown  to  have  ripened  into  those  bonds 
of  mutual  cooperation  and  alliance  that  entail  con- 
tinuing reciprocal  duties  and  responsibilities  before 
they  can  be  deemed  to  come  within  the  statutory 
requirement  of  affiliation.  .  .  .''  Emphasis  sup- 
plied.) 

As  the  court  later  commented  in  Bridges  v.  Wixon, 
supra,  affiliation  imports  "less  than  membership  but 
more  than  sympathy."  The  key  distinction  is  agree- 
ment by  all  parties  and  performance  of  the  duties  re- 
quired by  all  parties.  Thus,  in  Fisher  v.  United  States, 
231  F.  2d  99,  at  107,  the  court  said  "membership  is 
composed  of  a  desire  on  the  part  of  the  person  in  ques- 
tion to  belong  to  an  organization  and  acceptance  by  the 
organization."  In  this  case,  the  evidence  established 
that  neither  Gira  nor  Petersen  desired  or  requested  to 
be  a  member  of  the  Stockholders'  Protective  Committee 
and  that  the  seventeen  individuals  named  as  members 
did  not  and  would  not  agree  to  accept  Gira  and  Peter- 
sen as  members.  Certainly  the  testimony  established 
that  all  of  the  duties  of  membership  and  particularly 
financing  were  carried  on  by  those  persons  found  by 
the  court  to  be  members  and  no  one  else. 
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We  are,  of  course,  not  referring  at  this  point  to  such 
advocate's  labels  as  are  represented  by  phrases  like  "not 
openly  participants  in  the  contest"  [Finding  12]  ;  "in- 
spiring the  formation"  [Finding  17]  ;  "closely  related  to 
the  Committee"  [Finding  19]  ;  "true  sponsors  of  the 
Committee's  objectives"  [Conclusion  of  Law  3] ;  and 
"defacto  participation".  [Conclusion  of  Law  3.]  These 
adjectives,  it  is  apparent,  are  deliberately  short  of  the 
"Proxy  Committee  Membership"  requirement  and  their 
use  is  therefore  not  inconsistent  with  what  we  believe 
to  be  a  conceded  fact — that  the  Securities  and  Ex- 
change Commission  did  not  contend  nor  did  the 
Court  find  Gira  or  Petersen  to  be  members  of  the 
Stockholders'  Protective  Committee  under  Rule  14a- 
11(b)(3). 

B.  Gira  or  Petersen  Did  Not  Take  Organizing,  Directing 
or  Financing  Initiative  With  Respect  to  the  Commit- 
tee. 

The  remaining  portion  of  Rule  14a-ll  (b)(3)  which 
should  be  considered  is  what  we  will  term  here  the 
"organizing  initiative"  provision  of  that  Rule.  Thus, 
although  one  is  not  a  member  of  a  Proxy  Solicitation 
Committee,  one  may  still  be  a  participant  because  this 
rule  also  applies  to  "any  person  whether  or  not  named 
as  a  member  who,  acting  alone  or  with  one  or  more 
other  persons,  directly  or  indirectly,  takes  the  initiative 
in  organizing,  directing  or  financing  any  such  Com- 
mittee or  group."  (Emphasis  supplied.) 

It  is  significant  to  note  that  the  Securities  and  Ex- 
change Commission  did  not  propose  and  the  trial 
court  did  not  enter  a  finding  that  Gira  or  Petersen  did 
"directly  or  indirectly  take  the  initiative  in  organizing, 
directing    or    financing"    the    Stockholders'    Protective 
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Committee.  One  finds  the  descriptive,  but  off  point 
language,  such  as  "closely  related"  [Finding  19]  ;  "true 
sponsors"  [Finding  22]  ;  "instigated  and  inspired" 
[Conclusion  of  Law  3]  ;  and  "defacto  participation" 
[Conclusion  of  Law  3],  but  never  the  simple  direct  fact 
as  laid  down  by  the  rule. 

The  closest  language,  but  still  far  off  mark,  is  in  the 
form  of  an  introductory  phrase  to  Finding  of  Fact  24. 
That  entire  Finding  of  Fact  reads  as  follows : 

"The  Committee's  proxy  statement  and  its  other 
three  communications  soliciting  the  proxies  of 
stockholders  of  UIC  have  been  mailed  to  some  15,- 
000  shareholders.  The  Committee  admits  that  its 
solicitations  have  been  conducted  through  the  mails 
and  instrumentalities  of  interstate  commerce.  As 
Gira  and  Petersen  initiated  the  Committee  and 
have  participated  directly  and  indirectly  in  direct- 
ing and  advancing  its  objectives,  the  Committee's 
use  of  the  juris,dictional  facilities  is  attributable  to 
them." 

As  a  matter  of  legal  clarity  it  is  perfectly  apparent 
that  "initiating  a  committee"  is  substantially  different 
than  "taking  the  initiative  in  organizing  a  committee." 
Again,  "directing  and  advancing  its  objectives"  is  a 
substantially  different  matter  than  "taking  the  initia- 
tive in  directing  or  financing  a  committee."  The  lan- 
guage of  the  rules  requires  a  showing  of  primary 
leadership  in  those  activities  which  have  to  do  with  or- 
ganizing, directing,  or  financing  a  committee.  The  dif- 
ference  is    significant    as    will    be    hereinafter    shown. 

1.  The  record  in  this  case  shows  that  Gira  and 
Petersen  gave  to  the  attorneys   for   the   Stockholders' 
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Protective  Committee  a  stockholders  list  which  was  ul- 
timately used  by  the  Committee  to  solicit  proxies; 
Gira  and  Petersen  met  with  Mr.  Henwood,  the  subse- 
quent Chairman  of  the  Committee  and  gave  him  in- 
formation about  the  financial  history  and  prospects  of 
United  Industrial  Corporation;  a  public  relations  em- 
ployee, Summers,  was  referred  to  counsel  for  the  Com- 
mittee by  Petersen  and  that  this  employee  later  became 
a  member  of  the  Committee;  Williams,  a  complaining 
stockholder  and  Gira's  uncle,  talked  with  Gira  about 
Williams'  complaint  as  to  his  shares  and  that  Gira  told 
him  that  Mr.  Roemer  of  the  firm  of  Vaughan,  Brand- 
lin  &  Baggot  was  investigating  the  matter.  Thus,  the 
record  could  support  a  finding  as  to  this  kind  and 
extent  of  aid  to  the  Committee.  If  Rule  14a-ll (b)(3) 
said  that  one  is  a  participant  "if  one  aids  or  assists  a 
proxy  committee  in  any  manner",  the  record  would  be 
material  at  this  point  but  the  rule  does  not  so  provide. 
(This  is  one  of  the  basic  errors  in  Conclusion  of  Law 
2  adopted  and  employed  by  the  court.)    [C.  T ] 

2.  In  fact.  Rule  14a-ll(b(3)  by  its  terms,  sup- 
ports the  proposition  that  one  may  aid,  assist,  support, 
counsel,  advise,  sponsor,  advance  objectives,  instigate  or 
inspire  a  proxy  soliciting  Committee  and  one  is  not  a 
participant — unless  all  of  the  facts  show  "organizing-in- 
itiative,  directing-initiative  or  financing-initiative." 
Presumably  this  is  the  reason  that  such  oblique  lan- 
guage was  used  by  the  Securities  and  Exchange  Com- 
mission in  its  proposed  and  adopted  Findings.  The  facts 
in  the  record  do  not  support  the  required  factual  show- 
ing. Substituted  adjectives  which  suggest  corollary  but 
distinguishable  standards  do  not  cure  the  defect. 
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3.  The  statutory  and  administrative  history  of  Rule 
14a-ll  (b)(3)  overwhehiiingly  supports  the  proposition 
that  organizing,  directing  or  financing  initiative  re- 
quired by  that  Rule  must  be  evidenced  by  leadership  in 
these  activities.  To  sustain  a  finding  of  initiative  in 
organization,  it  must  be  shown  that  Gira  and  Petersen 
undertook  to  establish  the  Committee  as  fully  able  to 
accomplish  its  purposes. 

Rule  14a-ll  was  adopted  on  January  26,  1956  (17 
C.  F.  R.  240.14a-ll).  This  rule  is  the  so-called  proxy 
contest  rule,  that  is  it  is  applicable  only  when  there  is 
opposition  in  a  contest  to  obtain  proxies.  Before  its 
adoption,  in  any  proxy  solicitation  the  first  informa- 
tional document  filed  with  the  Commission  and  sent  to 
the  stockholders  was  the  so-called  ''proxy  statement," 
Schedule  14A,  which  was  required  by  Rule  14a-3.  In 
the  pre-1956  proxy  statement.  Schedule  14A,  Question 
3b  required  that  there  be  designated  the  "names  of  the 
person  on  whose  behalf  it  (the  proxy  solicitation)  is 
made"  (see  17  C.  F.  R.  240.14a(3)  1949  edition). 

When  Rule  14a- 11  was  adopted  the  following 
changes,  among  others  to  be  later  discussed,  were 
made: 

1.  The  new  Rule  14a- 11  applied  only  to  proxy 
contests. 

2.  There  were  still  required  to  be  filed  and  sent 
to  the  stockholders  the  "proxy  statements," 
Schedule  14A,  but  in  proxy  contest  Question  3b 
was  changed,  and  renumbered  to  Item  3(b)(2),  so 
that  in  that  event  the  question  to  be  answered  was 
"state  by  whom  the  soliciation  is  made.  .  .  ." 
Rule  14a-ll,  Schedule  14A  (17  C.  F.  R.  240. Ha- 
ll. Schedule  14A). 
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As  noted,  this  was  a  substitute  for  the  prior  require- 
ment to  state  the  "names  of  persons  on  whose  behalf 
the  proxy  solicitation  was  being  made." 

3.  It  was  provided  that  a  new  form,  14B,  was  to  be 
filed  covering  information  concerning  "participants,"  as 
that  term  was  defined  in  Rule  14a-ll.  The  deliberate 
and  recognized  purpose  of  all  these  changes  was  to  nar- 
row and  more  critically  define  the  persons  as  to  whom 
information  was  required,  to  leaders  and  persons  and 
groups  primarily  engaged  in  and  responsible  for  the  con- 
duct of  the  proxy  solicitations.  Thus,  Chairman  J.  Sin- 
clair Armstrong  of  the  Securities  and  Exchange  Com- 
mission issued  the  following  statement  at  the  time  the 
rules  were  adopted : 

"The  proxy  rule  revision  as  proposed  for  public 
comment  in  August  applied  to  all  proxy  contests, 
including  not  only  those  for  election  of  directors, 
but  for  other  types  of  contested  corporate  action 
for  which  shareholders  votes  are  required.  The 
proposed  revision  called  for  more  information  in 
detail  with  respect  to  the  background,  interests  and 
activities  of  the  participants  in  the  contest.  In 
the  proposal,  as  now  modified,  the  rules  would  make 
most  of  the  new  provisions  applicable  only  to  con- 
tests for  control  of  Management,  that  is,  for  elec- 
tion or  removal  of  directors  and  not  to  other  types 
of  proxy  contests. 

In  addition  the  definition  of  a  'participant'  in 
proxy  contests  has  been  more  precisely  defined  and 
narrowed  to  apply  only  to  persons  and  groups  pri- 
marily engaged  in  and  responsible  for  the  conduct 
of  the  proxy  solicitation  and  not  to  persons  only 
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incidentally  involved."  (Emphasis  supplied)  (C- 
C.H.  Federal  Securities  Law  Reporter,  52  to  56 
Decisions,  Paragraph  76,376.) 

Professor  Loss,  in  his  major  work  "Securities  Regu- 
lations" observes  that  disclosure  is  now  required  "of  per- 
sons who  were  leaders  in  the  Committees  formation  al- 
though not  technically  members."  (Loss  Securities 
Regulation  Vol.  II,  p.  884,  Note  119.) 

Moreover,  the  requirement  for  active  leadership  is 
graphically  demonstrated  by  the  fact  that  even  the  chief 
executive  officers  of  the  Issuer  are  excluded  from  the 
definition  of  the  term  "participant,"  by  virtue  of  their 
office  alone.  Thus,  the  President  of  a  corporation  or 
any  other  chief  executive  officer,  engaged  in  a  proxy 
contest,  who  would  obviously  be  the  chief  source  of  in- 
formation, guidance,  advice,  aid  and  assistance,  is  not 
a  participant.  When  Rule  14a-ll  was  first  proposed 
"an  officer  who  designates  or  who  is  authorized  to 
designate  a  nominee"  was  to  be  included  in  the  term 
"participant" — even  this  zvas  eliminated  by  the  final 
ride  as  adopted  (See  20  Fed.  Register,  p.  3657). 

The  derivation  of  the  "initiative"  provisions  of  Rule 
14a-ll  (b)(3)  may  have  been  17  C.  F.  R.  240.12b-2(O) 
which  includes  in  the  term  "promoter"  the  following 
definition : 

"Any  person  who,  acting  alone  or  in  conjunction 
with  one  or  more  other  persons,  directly  or  in- 
directly takes  initiative  in  founding  and  organizing 
the  business  or  enterprise  of  an  issuer." 

Note  that  insofar  as  the  "initiative"  provisions  of 
Rule  14a-ll (b)(3)  have  a  relationship  to  the  "promo- 
ter" definition,  the  14a-ll  (b)(3)  definition  is  narrow- 
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er  and  less  inclusive.  It  excludes  those  who  take  initia- 
tive "in  founding"  a  group  and  includes  only  initiative 
"in  organizing"  a  Committee  or  group.  Moreover,  the 
term  used  in  Rule  14a-ll  (b)(3)  is  ''the  initiative"  while 
the  "promoter"  definition  in  17  C.  F.  R.  240.12b- 
2(0)  would  have  included  "any  initiative."  Here  too, 
therefore,  there  is  a  restrictive  tightening  of  the  defi- 
nition to  make  specific  the  requirement  for  active  lead- 
ership in  the  organizational  activities  of  the  Commit- 
tee. 

In  this  very  action  the  court  recognized  that  even 
substantial  aid  and  assistance  does  not  constitute  "par- 
ticipation." Thus,  it  was  shown  with  respect  to  the  de- 
fendant Herman  Yaras  that 

1.  He  sent  committee  member  Luther  to  Brand- 
lin. 

2.  He  discussed  with  Brandlin  a  proxy  contest 
but  Brandlin  rejected  Yaras'  participation  therein 
for  various  reasons. 

3.  He  sold  to  committee  member  Roemer  2,000 
shares  of  stock  when  it  was  not  otherwise  avail- 
able, which  Roemer  used  to  resell  to  some  of  the 
nominees  so  that  shareholder  stakes  would  be  es- 
tablished. 

Yet  on  the  record  and  at  the  end  of  plaintiff's  case 
defendant  Yaras  was  found  to  be  not  a  participant, 
not  a  solicitor  of  proxies,  and  the  activities  of  the 
Proxy  Commiteee  were  not  "attributed"  to  him.  Pre- 
liminary discussions  which  end  in  a  refusal  to  permit 
a  joint  committee  and,  aid  or  assistance  which  is  short 
of  organizational  initiative  is  not  included  in  the  con- 
fines of  RuXq  14a-ll  (b)(3). 
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The  common  sense  of  this  construction  is  consistent 
with  the  pubHc  purpose  of  the  rule  which,  if  it  cannot 
be  sensibly  administered,  is  positively  harmful  to  the  ad- 
ministration of  the  Securities  and  Exchange  Act.  It 
should  be  recalled  that  Rule  14a- 11  provides  that  no 
solicitation  of  proxies  in  a  proxy  contest  may  be  made 
unless  Schedules  14B  are  filed  for  every  participant. 
If  proxy  contests  are  commenced  and  Schedules  14B 
are  not  filed  for  true  participants,  the  solicitors  are  sub- 
ject to  criminal  penalties,  civil  injunction,  and  possible 
invalidation  of  proxies.  This  risk,  of  course,  is  almost 
entirely  upon  dissenters,  that  is  those  who  are  seeking 
to  upset  entrenched  management.  If  the  designation 
"participant"  is  not  carefully  defined,  and  precisely  ad- 
ministered, then  the  rule  is  a  trap  to  destroy  effective 
opposition. 

Moreover,  Schedule  14B  demands  and  properly  so, 
detailed  exposure  of  many  facts.  Those  who,  directly 
or  indirectly,  take  the  initiative  in  organizing,  direct- 
ing, or  financing  a  proxy  committee  can  answer,  and 
should  properly  be  called  upon  to  answer  these  ques- 
tions. But  the  class  of  persons  falling  within  the  "aid 
and  assistance  catagories"  will  be  so  large  as  to  make 
impossible  the  obtaining  of  14B  Schedules. 

Commissioner  Armstrong  struck  the  proper  balance 
when  he  stated  that  Schedule  14B  statements  were  to  be 
required  only  of  persons  and  groups  "primarily  en- 
gaged in  and  responsible  for  the  conduct  of  the  proxy 
solicitation.    .    .  ." 

In  the  light  of  the  foregoing  it  is  clear  that  Gira  and 
Petersen  were  not  participants  in  the  proxy  contest 
within  the  provisions  of  14a-ll (b)(3). 
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IV. 
If  the  Judgment  Below  Was  Based  on  a  Holding 
That  Gira  and  Petersen  "Indirectly,"  i.e.,  Se- 
cretly, Took  the  Initiative  in  Organizing,  Di- 
recting, or  Financing  the  Stockholders'  Protec- 
tive Committee  Such  a  Holding  Is  Contrary  to 
Law  Because  There  Are  No  Findings  of  Fact 
to  That  Effect  and  Such  Findings  Are  Unsup- 
ported by  Evidence  in  the  Record. 

As  has  been  demonstrated  in  discussion  under  Sec- 
tion II,  supra,  the  actions  of  Gira  and  Petersen,  as  es- 
tablished by  the  record,  could  not  support  a  holding 
that  Gira  or  Petersen  were  "participants"  within  Rule 
14a-ll (b)(3).  Did  the  trial  court  hold  that  Gira  and 
Petersen  secretly  agreed  with  Brandlin  that  they  would 
jointly  take  the  initiative  in  organizing,  directing,  or 
financing  a  committee  to  solicit  proxies  in  opposition 
to  management  ? 

Again  the  record  does  not  expressly  state  this  to  be 
the  holding  and  there  is  no  substantial  evidence  to  sup- 
port such  a  finding.  The  complaint  charges  directly 
and  unambiguously  that  Gira  and  Petersen  made  false 
and  misleading  proxy  solicitations.  There  is  no  charge 
in  Count  I  of  the  complaint,  which  is  the  only  count  di- 
rected against  Gira  and  Petersen,  that  they  agreed  or 
conspired  to  solicit  proxies  or  to  organize  a  committee 
or  to  become  participants  in  a  proxy  contest.  There 
is  no  allegation  in  the  complaint  that  these  solicitations 
were  false  and  misleading  because  Gira  and  Petersen 
had  secretly  agreed  or  conspired  to  become  participants 
in  a  proxy  contest. 

There  is  no  Conclusion  of  Law  or  Finding  of  Fact  to 
this  effect.  Therefore,  any  judgment  based  upon  such 
an  unalleged  and  unadjudicated   conclusion  must   fall. 
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Certainly  Finding  of  Fact  6  does  not  state  that  Gira 
and  Petersen  entered  into  a  secret  agreement  with 
Brandlin  to  jointly  take  the  initiative  in  organizing  a 
proxy  committee  and  to  keep  secret  Gira  and  Peter- 
sen's participation  therein.  But  since  the  word  "agree" 
and  the  word  "assurance"  appear  in  Finding  of  Fact  6 
that  finding  and  the  evidence  on  the  subject  matter 
contained  therein  should  be  examined. 

The  following  is  a  brief  summary  of  that  finding : 

1.  "It  was  agreed"  that  a  proxy  contest  was 
one  way  to  combat  the  expected  UIC  lawsuit  (note 
no  finding  was  made  as  to  who  "agreed"  and  the 
record  established  only  that  a  proxy  contest  was 
mentioned  by  Brandlin). 

2.  Gira  and  Petersen  "agreed"  that  they  could 
not  be  "openly  identified"  with  a  proxy  commit- 
tee. (Note,  no  finding  is  made  as  to  whether 
Gira  and  Petersen  agreed  with  each  other  only  or 
agreed  with  someone  else.)  The  record  establishes 
only  that  no  one  used  the  word  or  the  idea  that 
secret  membership  was  in  order. 

3.  That  Gira  and  Petersen  were  "given  assur- 
ances" that  if  "seemingly"  independent  stockhold- 
ers and  prominent  nominees  and  a  suitable  public 
relations  consultant  could  be  arranged  and  a  stock- 
holders list  obtained,  they,  Brandlin  and  Roemer, 
would  undertake  a  proxy  contest.  (There  was 
not  one  word  of  evidence  that  anyone  assured 
anyone  of  anything.) 

It  should  be  recalled  that  at  the  time  of  these  discus- 
sions Gira  had  a  serious  physical  illness  and  both  Pe- 
tersen and  Gira  were  emotionally  upset  by  reason  of 
the  attacks  of  management.     They  believed  and  do  now 


—35— 

believe  in  their  own  integrity  with  respect  to  their  stew- 
ardship as  officers  of  UIC.  One  member  of  the  man- 
agement group  particularly  involved  in  the  attacks  on 
Gira  and  Petersen  was  Bernard  Fein,  an  old  discredited 
hand  at  corporate  raiding.     [Pltf.  Ex.  20.] 

Having  met  with  Brandlin  to  obtain  advice  as  to 
their  corporate  interests,  Brandlin  mentioned  the  possi- 
bility of  a  proxy  fight.  Any  lawyer  would  have  men- 
tioned that  possibility.  But  Brandlin  then  stated,  in 
sworn  testimony,  that  he  told  Gira  and  Petersen  that 
he  would  not  represent  them  in  a  proxy  contest.  Gira 
and  Petersen  were  advised  by  Brandlin  that  their  only 
defense  to  the  impending  charge  by  management  was 
to  defend  when  the  charges  were  made  and  the  threat- 
ened litigation  by  management  commenced. 

But  a  successful  proxy  contest  involving  UIC  was 
evident  so  that  any  blind  man  could  see  it.  The  dra- 
matic drop  in  the  price  of  the  stock,  the  suspension  of 
trading,  the  so-called  write-down  of  assets  in  the 
amount  of  $7,000,000 — any  able  lawyer  would  see  the 
possibilities.  Therefore,  Brandlin  told  Gira  and  Peter- 
sen that  if  he,  Brandlin,  ever  undertook  a  proxy  con- 
test involving  UIC  it  would  only  be  with  an  independ- 
dent  slate,  owing  no  obligation  whatsoever  to  Gira  or 
Petersen.  Why  would  a  lawyer  make  that  kind  of  a 
statement,  if  he  wanted  the  men  listening  to  him  to  se- 
cretly agree  or  join  in  initiating  the  organization  of  a 
proxy  committee. 

This  is  the  key  logical  discrepancy  which,  together 
with  the  total  absence  of  any  other  evidence,  belies 
even  an  argued  finding  of  a  secret  agreement.  Brand- 
lin testified  in  so  many  words  directly  that  he  would  ac- 
cept no  agreement  with  Gira  or  Petersen  to  organize  a 
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proxy  committee.  Gira,  Petersen,  Brandlin,  and  Roe- 
mer  all  testified  that  there  was  no  agreement.  The 
slate  of  nominees  testified  that  there  was  no  agree- 
ment. The  independence  of  this  slate  of  nominees  and 
the  independence  of  Brandlin  in  running  the  contest 
with  their  help  all  demonstrate  no  agreement.  The  evi- 
dence is  overwhelming  on  this  point.  Even  self  inter- 
est belies  such  a  conclusion  because  an  uncommitted 
slate  of  nominees  would  do  nothing  for  Gira  or  Peter- 
sen. 

Since  indirect  participation  through  a  secret  agree- 
ment was  neither  charged  nor  found  nor  could  it  be 
supported  by  the  record,  a  judgment  based  upon  such 
a  holding  is  erroneous  as  a  matter  of  law. 

V. 

Since  Neither  Gira  nor  Petersen  Made  or  Partici- 
pated in  the  Four  Proxy  Solicitations  Which 
Were  the  Subject  of  the  Suit  Below  and  Were 
Not  Members  of  or  Organizers,  Directors,  or 
Financers  of  the  Stockholders'  Protective  Com- 
mittee, the  Judgment  of  the  Court  Which 
Would  Require  Statement  to  the  Contrary  to 
Be  Made  Is  in  Error.  Moreover  the  Commit- 
tee's Use  of  the  Jurisdictional  Facilities  Cannot 
Be  Attributed  to  Gira  or  Petersen. 

It  follows  from  the  arguments  made,  supra,  that  a 
judgment  which  would  require  Gira  and  Petersen  or 
anyone  to  include  in  proxy  solicitation  material  state- 
ments concerning  the  relationship  of  Gira  and  Petersen 
to  the  proxy  contest  which  are  untrue  could  not  be  jus- 
tified under  the  law.  Rule  14a-9  precludes  only  false 
and  misleading  facts. 
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Moreover  the  true  contacts  between  Gira  and  Petersen 
and  the  Stockholders'  Protective  Committee  as  discussed 
earHer  certainly  would  preclude  any  holding  that  the 
action  of  the  Stockholders'  Protective  Committee  is  "at- 
tributable" to  Gira  or  Petersen. 

In  the  court  below  the  SEC  relied  upon  Securities 
and  Exchange  Commission  v.  May,  134  Fed.  Supp. 
247,  affirmed  229  F.  2d  124.  In  that  case  it  was 
held  that  an  opposition  committee  violated  Rule  14a-9 
by  withholding  information  concerning  one  Bernard 
Frankel.  The  court  recited  the  following  evidence  con- 
cerning the  hidden  activities  of  Bernard  Frankel. 

1.  Frankel  discussed  with  a  member  of  the 
committee  the  advisability  of  acquiring  shares  and 
as  a  result  the  member  of  the  committee  bought 
shares. 

2.  Frankel  and  the  member  of  the  committee 
jointly  discussed  with  the  officers  of  the  issuer 
corporation  the  problems  of  management.  He  did 
this  on  numerous  occasions  over  a  period  of  three 
years. 

3.  A  second  member  of  the  committee  acquired 
shares  in  the  issuer  as  a  result  of  conversations 
with  Frankel.  That  second  member  of  the  com- 
mittee and  Frankel  conferred  with  the  issuer  con- 
cerning company  business. 

4.  It  was  shown  that  Frankel  also  contacted 
another  individual,  who  had  contributed  $5,000  to 
the  committee  and  whom  the  court  subsequently 
held  was  one  of  the  soliciting  group.  This  in- 
dividual, one  Weismann,  conferred  with  the  issuer's 
president  and  stated  that  Frankel  was  one  of  the 
dissident  group. 


—38— 

5.  Frankel  interested  another  individual,  one 
Becker  in  the  contest.  The  court  found  that 
Becker  through  Frankel  made  a  large  number  of 
contacts  for  the  committee.  Thereafter,  follow- 
ing suggestions  of  Frankel,  Becker  himself  con- 
tacted many  individuals  concerning  the  purchase 
of  stock  in  the  issuer  to  assist  the  committee  in 
bringing  about  a  change  in  management. 

6.  Frankel  and  another  member  of  the  commit- 
tee decided  the  location  of  the  committee's  offices 
in  New  York, 

7.  The  court  held  that  Frankel  "was  at  least 
as  active  and  had  as  much  to  say  as  any  of  the 
other  avowed  committee  members." 

8.  The  court  found  that  Frankel  was  a  member 
of  the  group  soliciting  proxies. 

No  more  dramatic  demonstration  of  the  unsoundness 
of  the  SEC's  position  in  this  case  and  the  erroneous 
character  of  the  judgment,  findings  of  fact,  and  con- 
clusions of  law  can  be  demonstrated  than  by  reference 
to  SEC  V.  May,  supra.  The  key  to  the  May  case  is 
the  factual  demonstration  that  the  hidden  member  of 
the  committee  was  ''at  least  as  active  and  had  as  much 
to  say"  as  any  of  the  admitted  members  of  the  com- 
mittee. The  May  case  was  a  true  case  of  joint  control 
in  which  Frankel  participated.  The  control  and  the 
intent  to  control  the  committee  is  evidenced  by  the 
activities  whereby  shares  are  acquired,  conferences  are 
held  with  management,  representations  are  made  that 
Frankel  is  a  member  of  the  group,  contacts  are  made 
by  Frankel  expressly  on  behalf  of  the  group,  the  loca- 
tion of  the  committee's  offices  is  decided  by  Frankel. 
All  the  indicia  indicating  control  are  present  to  evi- 
dence the  true  relationships. 
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But  a  case  in  which  control  of  a  committee  was 
found  with  factual  findings  to  support  that  finding  is 
no  support  for  a  case  in  which  no  control  is  either 
found  or  supported  by  the  record. 

It  should  be  noted  that  in  the  May  case  the  court 
found  that  Frankel  was  a  "member"  of  the  soliciting 
group,  while  in  this  case  the  SEC  was  unwilling  even 
to  propose  such  a  finding.  The  only  finding  entered 
was  one  that  "attributed"  the  activities  of  the  com- 
mittee to  Gira  and  Petersen  upon  basis  which  we  have 
argued  before  were  unsound. 

Findings  of  Fact  7  and  11  Are  Clearly  Erroneous 
to  the  Extent  That  It  Is  Stated  Therein  That 
a  Stockholders  List  Was  Surreptitiously  Re- 
moved or  Stolen  From  UIC.  There  Is  No  Sub- 
stantial Evidence  in  the  Record  to  Support 
Such  a  Finding. 

When  the  complaint  was  filed  in  this  action,  the 
SEC  did  not  allege  that  any  provision  of  the  United 
States  Code  or  any  Rule  of  the  Securities  and  Ex- 
change Commission  had  been  violated  by  reason  of  any 
alleged  misappropriation  of  a  stockholders  list.  Objec- 
tion was  made  at  the  trial  to  the  admissability  of  evi- 
dence as  to  such  an  issue  since  it  was  neither  pleaded 
nor  was  it  relevant  or  material  to  the  issues  raised  by 
the  complaint.  The  objections  were  sustained  as  to 
the  appellant  Stockholders'  Committee  but  overruled  as 
to  Gira  and  Petersen,  with  one  exception.  [R.  T.  54.] 
When  one  witness  testified  that  Robert  Gira  (the 
brother  of  appellant  Bernard  F.  Gira)  had  asked  him 
to  remove  a  copy  of  a  stockholders  list  the  objection 


was  overruled  as  to  Petersen  but  not  as  to  Bernard  F. 
Gira.  [R.  T.  54.]  This  latter  ruling  was  classical 
hearsay;  no  attempt  was  made  by  counsel  for  the  SEC 
or  the  court  to  explain  how  an  alleged  statement  made 
by  a  non-party  to  an  interested  party  outside  the  pres- 
ence of  any  party  would  be  admissible  against  anyone. 
The  same  unrestrained  disregard  of  the  elementary 
rules  of  evidence  was  continued  when  the  Securities  and 
Exchange  Commission  proposed  and  the  court  signed 
a  finding,  Finding  11,  which  recited  this  hearsay  evi- 
dence.    The  evidence  should  have  been  excluded. 

With  this  evidence  eliminated  the  rest  of  the  testi- 
mony is  nothing  but  speculation  and  conjecture.  It 
was  the  SEC's  burden  to  establish  the  facts  concerning 
the  stockholders  list  at  the  trial.  The  essence  of 
Petersen's  testimony  was  that  a  stockholders  list  was  in 
his  effects  when  he  left  the  premises  of  UIC  on  Janu- 
ary 14,  1961,  which  list  was  returned  by  Brandlin  on 
January  29,  1961.  [R.  T.  60-76,  1250.]  The  only  wit- 
ness called  by  the  SEC  on  this  point  was  Donald  Han- 
mer  who  testified  that  there  were  a  number  of  stock- 
holders lists  on  the  premises  and  that  a  December  1960 
list  arrived  on  January  14,  1961.  [R.  T.  159,  160,  163, 
187.]  The  crucial  point  as  to  the  number  of  lists  on  the 
UIC  premises  from  and  after  January  14,  1961  was 
never  established ;  that  is  to  say  that  it  is  perfectly  con- 
sistent that  a  December  1960  list  was  on  the  premises 
and  another  December  1960  list  was  in  Petersen's  effects 
when  all  of  his  belongings  were  removed  from  the  UIC 
premises  on  January  14,  1961. 

Of  course  it   is  apparent  that  not   one   relevant   in- 
ference or  finding  turns  upon  this  question.     The  in- 
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formation  contained  in  the  stockholders  list,  i.e.,  the 
names  and  addresses  of  stockholders  of  UIC  cannot 
be  appropriated  or  stolen  by  anyone.  They  belong  to 
all  the  stockholders.  The  Delaware  law,  the  UIC  state 
of  incorporation,  like  the  general  law  makes  it  clear 
that  any  stockholder  has  a  right  to  such  information 
(Delaware  Corporation  Law,  Section  219). 

It  follows  from  what  has  been  said  that  a  finding 
of  "surreptitious  removal"  or  "theft"  is  both  im- 
material and  unsupported  by  the  evidence  and  is  there- 
fore clearly  erroneous. 

VI. 
The    Mandatory    Injunction    Requiring    Appellants 
Gira  and  Petersen  to  File  Amended  Schedules 
14B  Is  Erroneous  Because: 

1.  No  Specific  Findings  of  Fact  Were  Entered 
Setting  Forth  the  Extent  to  Which  Said 
Schedule  14B  Was  Incomplete. 

2.  Under  Rule  14a-ll  (b)(6)  the  Schedules  14B 
Actually  Filed  Were  Completely  Correct. 

There  is  not  a  single  finding  of  fact  or  conclusion 
of  law  stating  the  respects  in  which  Schedules  14B 
filed  by  Messrs.  Gira  and  Petersen  [Exs.  10  and  12] 
are  incorrect  or  incomplete. 

One  can  speculate  that  the  intention  may  have  been 
to  find  that 

1.  Appellants  Gira  and  Petersen  were  secret 
participants  or  members  of  the  Stockholders'  Pro- 
tective Committee,  and 

2.  Appellants  failed  to  set  forth  such  an  al- 
leged secret  participation  or  membership  in  Sched- 
ules 14B. 
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As  heretofore  argued,  such  a  holding  has  no  war- 
rant in  the  evidence,  findings  of  fact,  or  conclusions 
of  law.  A  mandatory  injunction  may  not  require  appel- 
lant to  make  statements  which  are  not  supported  by  the 
record. 

It  should  be  recalled  that  there  was  no  allegation, 
finding  of  fact,  conclusion  of  law,  or  judgment  to  the 
effect  that  appellants  Gira  and  Petersen  were  "partici- 
pants" within  the  meaning  of  Rule  14a-ll (b)(6). 
This  portion  of  the  rule  holds  that  a  participant  is  "one 
who  solicits  proxies."  However,  it  was  contended  at 
the  trial  and  a  finding  of  fact  was  made  to  the  effect 
that  a  press  release  which  announced  the  filing  of  a 
libel  suit  by  appellants  Gira  and  Petersen  against  the 
management  of  UIC  in  July  of  1961  was  a  proxy 
solicitation.  [See  Pltf.  Ex.  19.] 

The  record  without  dispute  established  that 

1.  The  release  was  delivered  without  any  au- 
thority of  appellants  Gira  and  Petersen  and  con- 
trary to  their  express  direction  and  therefore  sim- 
ply was  not  their  act.  [Pltf.  SEC's  Ex.  25;  R.  T. 
95,  and  631.] 

2.  The  release  in  the  form  prepared  never  ap- 
peared, insofar  as  the  evidence  is  concerned,  in 
any  publication.  [Pltf.  SEC's  Ex.  19;  Defts.  Gira 
and  Petersen's  Exs.  AA,  BB,  CC,  DD,  and  HH.] 

In  the  form  in  which  part  of  the  material  appeared,  it 
was  absolutely  sterile  and  innocuous. 

Dispite  this  fact  and  out  of  an  abundance  of  caution, 
plaintiffs  Gira  and  Petersen  filed  Schedules  14B  and 
set  forth  the  facts  concerning  this  press  release.     Since 


there  is  no  contention  or  finding  the  facts  set  forth 
concerning  the  manner  in  which  the  schedules  are  in- 
complete or  incorrect  the  mandatory  judgment  directing 
appellants  Gira  and  Petersen  to  correct  said  Schedules 
14B  are  without  any  warrant  in  the  law. 

Conclusion. 

It  is  respectfully  submitted  that  the  judgment  below 
be  reversed. 

Respectfully  submitted, 

Kendrick,  Schramm  &  Stolzy, 
Elwood  S.  Kendrick, 
John  P.  Scroll, 
Jack  Corinblit, 
By  Jack  Corinblit, 

Attorneys  for  Appellants. 


APPENDIX  "A". 

Regulation  14  (a) -9  Under  the  Securities  and 
Exchange  Act  of  1934. 

Rule  14a-9.    False  or  Misleading  Statements. 

No  solicitation  subject  to  this  regulation  shall  be 
made  by  means  of  any  proxy  statement,  form  of  proxy, 
notice  of  meeting,  or  other  communication,  written  or 
oral,  containing  any  statement  which,  at  the  time  and 
in  the  light  of  the  circumstances  under  which  it  is  made, 
is  false  or  misleading  with  respect  to  any  material  fact, 
or  which  omits  to  state  any  material  fact  necessary 
in  order  to  make  the  statements  therein  not  false  or 
misleading  or  necessary  to  correct  any  statement  in 
any  earlier  communication  with  respect  to  the  solici- 
tation of  a  proxy  for  the  same  meeting  or  subject  mat- 
ter which  has  become  false  or  misleading. 

Note.  The  following  are  some  examples  of  what, 
depending  upon  particular  facts  and  circumstances,  may 
be  misleading  within  the  meaning  of  this  rule : 

(a)  Predictions  as  to  specific  future  market  values, 
earnings,  or  dividends. 

(b)  Material  which  directly  or  indirectly  impugns 
character,  integrity  or  personal  reputation,  or  directly  or 
indirectly  makes  charges  concerning  improper  illegal  or 
immoral  conduct  or  associations,  without  factual  foun- 
dation. 

(c)  Failure  to  so  identify  a  proxy  statement,  form 
of  proxy  and  other  soliciting  material  as  to  clearly  dis- 
tinguish it  from  the  soliciting  material  of  any  other  per- 
son or  persons  soliciting  for  the  same  meeting  or  sub- 
ject matter. 

(d)  Claims  made  prior  to  a  meeting  regarding  the 
results  of  a  solicitation. 
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Regulation  14(a)-ll  Under  the  Securities  and 
Exchange  Act  of   1934. 

Rule  14a-ll.  Special  Provisions  Applicable  to 
Election  Contests. 

(a)  Solicitations  to  which  this  rule  applies. 

This  rule  applies  to  any  solicitation  subject  to  this 
regulation  by  any  person  or  group  of  persons  for  the 
purpose  of  opposing  a  solicitation  subject  to  this  regula- 
tion by  any  other  person  or  group  of  persons  with  re- 
spect to  the  election  or  removal  of  directors  at  any  an- 
nual or  special  meeting  of  security  holders. 

(b)  Participant  or  Participant  in  a  Solicitation. 

For  purposes  of  this  rule  the  terms  "participant"  and 
"participant  in  a  solicitation"  include  the  following: 

(1)  the  issuer; 

(2)  any  director  of  the  issuer,  and  any  nominee  for 
whose  election  as  a  director  proxies  are  solicited ; 

(3)  any  committee  or  group  which  solicits  proxies, 
any  member  of  such  committee  or  group,  and  any  per- 
son whether  or  not  named  as  a  member  who,  acting  alone 
or  with  one  or  more  other  persons,  directly  or  indirectly, 
take  the  initiative  in  organizing,  directing  or  financ- 
ing any  such  committee  or  group ; 

(4)  any  person  who  finances  or  joins  with  another 
to  finance  the  solicitation  of  proxies,  except  persons  who 
contribute  not  more  than  $500  and  who  are  not  other- 
wise participants; 

(5)  any  person  who  lends  money  or  furnishes  credit 
or  enters  into  any  other  arrangements,  pursuant  to  any 
contract  or  understanding  with  a  participant,  for  the 
purpose  of  financing  or  otherwise  inducing  the  pur- 
chase, sale,  holding  or  voting  of  securities  of  the  issuer 
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by  any  participant  or  other  persons,  in  support  of  or 
in  opposition  to  a  participant;  except  that  such  terms 
do  not  include  a  bank,  broker  or  dealer  who,  in  the  or- 
dinary course  of  business,  lends  money  or  executes 
orders  for  the  purchase  or  sale  of  securities  and  who 
is  not  otherwise  a  participant ; 

(6)  any  other  person  who  solicits  proxies:  Pro- 
vided, however,  That  such  terms  do  not  include  (i)  any 
person  or  organization  retained  or  employed  by  a  par- 
ticipant to  solicit  security  holders,  or  any  person  who 
merely  transmits  proxy  soliciting  material  or  performs 
ministerial  or  clerical  duties;  (ii)  any  person  employed 
by  a  participant  in  the  capacity  of  attorney,  accountant, 
or  advertising,  public  relations  or  financial  adviser,  and 
whose  activities  are  limited  to  the  performance  of  his 
duties  in  the  course  of  such  employment;  (iii)  any 
person  regularly  employed  as  an  officer  or  employee  of 
the  issuer  or  any  of  its  subsidiaries  who  is  not  other- 
wise a  participant;  or  (iv)  any  officer  or  director  of, 
or  any  person  regularly  employed  by,  any  other  par- 
ticipant, if  such  officer,  director,  or  employee  is  not 
otherwise  a  participant. 

(c)  Filing  of  Information  Required  by  Schedule 
14B. 

(1)  No  solicitation  subject  to  this  rule  shall  be  made 
by  any  person  other  than  the  management  of  an  issuer 
unless  at  least  five  business  days  prior  thereto,  or  such 
shorter  period  as  the  Commission  may  authorize  upon  a 
showing  of  good  cause  therefor,  there  has  been  filed, 
with  the  Commission  and  with  each  national  securities 
exchange  upon  which  any  security  of  the  issuer  is  listed 
and   registered,    by   or   on   behalf    of   each   participant 


in  such  solicitation,  a  statement  in  duplicate  containing 
the  information  specified  by  Schedule  14B. 

(2)  Within  five  business  days  after  a  solicitation 
subject  to  this  rule  is  made  by  the  management  of  an 
issuer,  or  such  longer  period  as  the  Commission  may 
authorize  upon  a  showing  of  good  cause  therefor,  there 
shall  be  filed,  with  the  Commission  and  with  each  na- 
tional securities  exchange  upon  which  any  security  of 
the  issuer  is  listed  and  registered,  by  or  on  behalf  of 
each  participant  in  such  solicitation,  other  than  the  issuer 
a  statement  in  duplicate  containing  the  information  spec- 
ified by  Schedule  14B. 

(3)  If  any  solicitation  on  behalf  of  management  or 
any  other  person  has  been  made,  or  if  proxy  material 
is  ready  for  distribution,  prior  to  a  solicitation  subject 
to  this  rule  in  opposition  thereto,  a  statement  in  dupli- 
cate containing  the  information  specified  in  Schedule 
14B  shall  be  filed  by  or  on  behalf  of  each  participant 
in  such  prior  solicitation,  other  than  the  issuer,  as  soon 
as  reasonably  practicable  after  the  commencement  of  the 
solicitation  in  opposition  thereto,  with  the  Commission 
and  with  each  national  securities  exchange  on  which 
any  security  of  the  issuer  is  listed  and  registered. 

(4)  If,  subsequent  to  the  filing  of  the  statements  re- 
quired by  subparagraphs  (1),  (2),  and  (3)  above,  ad- 
ditional persons  become  participants  in  a  solicitation 
subject  to  this  rule,  there  shall  be  filed,  with  the  Com- 
mission and  each  appropriate  exchange,  by  or  on  behalf 
of  each  such  person  a  statement  in  duplicate  containing 
the  information  specified  by  Schedule  14B,  within  three 
business  days  after  such  person  becomes  a  participant, 
or  such  longer  period  as  the  Commission  may  authorize 
upon  a  showing  of  good  cause  therefor. 


— 5— 

(5)  If  any  material  change  occurs  in  the  facts  re- 
ported in  any  statement  filed  by  or  on  behalf  of  any 
participant,  and  appropriate  amendment  to  such  state- 
ment shall  be  filed  promptly  with  the  Commission  and 
each  appropriate  exchange. 

(6)  Each  statement  and  amendment  thereto  filed 
pursuant  to  this  paragraph  (c)  shall  be  part  of  the  of- 
ficial public  files  of  the  Commission  and  for  purposes 
of  this  regulation  shall  be  deemed  a  communication 
subject  to  the  provisions  of  Rule  14a-9. 

(d)  Solicitations  Prior  to  Furnishing  Required  Writ- 
ten Proxy  Statement. 

Notwithstanding  the  provisions  of  Rule  14a-3  (a), 
a  solicitation  subject  to  this  rule  may  be  made  prior  to 
furnishing  security  holders  a  written  proxy  statement 
containing  the  information  specified  in  Schedule  14A 
with  respect  to  such  solicitation,  Provided  That — 

(1)  The  statements  required  by  paragraph  (c)  of 
this  rule  are  filed  by  or  on  behalf  of  each  participant 
in  such  solicitation. 

(2)  No  form  of  proxy  is  furnished  to  security  hold- 
ers prior  to  the  time  the  written  proxy  statement  is  re- 
quired by  Rule  14a-3  (a)  is  furnished  to  security  hold- 
ers: Provided,  however,  That  this  subparagraph  (2) 
shall  not  apply  where  a  proxy  statement  then  meeting 
the  requirements  of  Schedule  14A  has  been  furnished 
to  security  holders. 

(3)  At  least  the  information  specified  in  Items  2  (a) 
and  3  (a)  of  the  statement  required  by  paragraph  (c) 
to  be  filed  by  each  participant,  or  an  appropriate  sum- 
mary thereof,  is  included  in  each  communication  sent  or 
given  to  security  holders  in  connection  with  the  solicita- 
tion. 


(4)  A  written  proxy  statement  containing  the  infor- 
mation specified  in  Schedule  14A  with  respect  to  a 
solicitation  is  set  or  given  security  holders  at  the  ear- 
liest practicable  date. 

(e)  Solicitations  prior  to  furnishing  required  written 
proxy  statement — Filing  Requirements. 

Three  copies  of  any  soliciting  material  proposed  to  be 
sent  or  given  to  security  holders  prior  to  the  furnish- 
ing of  the  written  proxy  statement  required  by  Rule 
14a-3  (a)  shall  be  filed  with  the  Commission  in  pre- 
liminary form,  at  least  five  business  days  prior  to  the 
date  definitive  copies  of  such  material  are  first  sent  or 
given  to  security  holders,  or  such  shorter  period  as  the 
Commission  may  authorize  upon  a  showing  of  good 
cause  therefor. 

(f)  Application  of  this  rule  to  Annual  Report. 

Notwithstanding  the  provisions  of   Rule   14a-3    (b) 

and  (c),  three  copies  of  any  portion  of  the  annual  re- 
port referred  to  in  Rule  14a-3  (b)  which  comments 
upon  or  refers  to  any  solicitation  subject  to  this  rule, 
or  to  any  participant  in  any  such  solicitation,  other  than 
the  solicitation  by  the  management,  shall  be  filed  with 
the  Commission  as  proxy  material  subject  to  this  regu- 
lation. Such  portion  of  the  annual  report  shall  be 
filed  with  the  Commission  in  preliminary  form  at  least 
five  business  days  prior  to  the  date  copies  of  the  re- 
port are  first  sent  or  given  to  security  holders. 

(g)  Application  of  Rule  14a-6. 

The  provisions  of  paragraphs  (c),  (d),  (e),  (f)  and 
(g)  of  Rule  14a-6  shall  apply  to  the  extent  perti- 
nent, to  soliciting  material  subject  to  paragraphs  (e) 
and  (f)  of  this  Rule  14a-ll. 
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(h)  Use  of  reprints  or  reproductions. 

In  any  solicitation  subject  to  this  rule,  solicitating  ma- 
terial which  includes,  in  whole  or  part,  any  reprints  or 
reproductions  of  any  previously  published  material  shall : 

( 1 )  State  the  name  of  the  author  and  publication,  the 
date  of  prior  publication,  and  identify  any  person  who 
is  quoted  without  being  named  in  the  previously  pub- 
lished material. 

(2)  Except  in  the  case  of  a  public  official  document 
or  statement,  state  whether  or  not  the  consent  of  the 
author  and  publication  has  been  obtained  to  the  use 
of  the  previously  published  material  as  proxy  soliciting 
material. 

(3)  If  any  participant  using  the  previously  pub- 
lished material,  or  anyone  on  his  behalf,  paid,  directly 
or  indirectly,  for  the  preparation  or  prior  publication  of 
the  previously  published  material,  or  has  made  or  pro- 
poses to  make  any  payments  or  give  any  other  considera- 
tion in  connection  with  the  publication  or  republication 
of  such  material,  state  the  circumstances. 

Section  26,  Securities  and  Exchange  Act  of  1934. 
Unlawful  Representations 

Section  26.  No  action  or  failure  to  act  by  the  Com- 
mission or  the  Board  of  Governors  of  the  Federal  Re- 
serve System,  in  the  administration  of  this  title  shall 
be  construed  to  mean  that  the  particular  authority  has 
in  any  way  passed  upon  the  merits  of,  or  given  approval 
to,  any  security  or  any  transaction  or  transactions  there- 
in, nor  shall  such  action  or  failure  to  act  with  regard 
to  any  statement  or  report  filed  with  or  examined  by 
such  authority  pursuant  to  this  title  or  rules  and  regu- 
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lations  thereunder,  be  deemed  a  finding  by  such  au- 
thority that  such  statement  or  report  is  true  and  accu- 
rate on  its  face  or  that  it  is  not  false  or  misleading. 
It  shall  be  unlawful  to  make,  or  cause  to  be  made,  to 
any  prospective  purchaser  or  seller  of  a  security  any 
representation  that  any  such  action  or  failure  to  act 
by  any  such  authority  is  to  be  so  construed  or  has 
such  effect. 

Fifth  Amendment  to  the  United  States  Constitution. 

No  person  shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  Grand  Jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  Militia,  when  in  ac- 
tual service  in  time  of  War  or  public  danger;  nor  shall 
any  person  be  subject  for  the  same  offense  to  be  twice 
put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself, 
nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  shall  private  property  be  taken 
for  public  use,  without  just  compensation. 
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APPENDIX  "B". 

Judgment,  Findings  of  Fact,  and  Conclusions. 

JUDGMENT 

This  action  came  on  for  hearing  before  the  Court  as 
a  trial  on  the  merits  between  July  26,  1961,  and  Septem- 
ber 22,  1961,  and  the  Court  having  considered  all  the 
evidence  and  the  arguments  of  counsel,  and  having 
entered  a  decree  of  dismissal  as  to  the  defendant  Her- 
man Yaras  and  a  final  decree  by  consent  as  to  the 
defendant  N.  Eugene  Shafer,  d/b/a  Shafer  &  Co.,  and 
having  entered  Findings  of  Fact  and  Conclusions  of 
Law,  as  to  the  defendants  United  Industrial  Corpora- 
tion ("UIC")  Stockholders'  Protective  Committee 
and  the  members  thereof,  and  as  to  the  defendants 
Bernard  F.  Gira  and  Herbert  J.  Petersen,  to  the  ef- 
fect that  the  Securities  and  Exchange  Commission  is 
entitled  to  a  permanent  injunction  restraining  and  en- 
joining the  defendants  United  Industrial  Corporation 
Stockholders'  Protective  Committee,  Stanley  E.  Hen- 
wood,  Richard  I.  Roemer,  and  Lewis  M.  Poe  as  mem- 
bers of  and  proxies  for  said  Stockholders'  Protective 
Committee,  and  Bernard  F.  Gira  and  Herbert  J.  Peter- 
sen from  engaging  in  acts  and  practices  in  violation  of 
Section  14(a)  of  the  Securities  Exchange  Act  of  1934, 
15  U.S.C.  §78n(a),  and  Rule  14a-9  of  Regulation  14 
thereunder,  17  C.F.R.  240.14a-9,  in  connection  with  the 
solicitation  of  proxies  as  to  the  common  and  preferred 
stock  of  UIC,  and  commanding  the  defendants  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  to  comply  with 
Rule  14a-ll  of  Regulation  14,  17  C.F.R.  240.14a-ll, 
and  directing  the  defendant  UIC  to  arrange  for  the 
further  adjournment  of  the  annual  meeting  of  its 
stockholders  for  a  sufficient  length  of  time  to  allow  for 
the   resolicitation   of   proxies   heretofore  given   to   the 
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defendant  Stockholders'  Protective  Committee,  which 
proxies  by  the  terms  of  this  decree  are  invaHdated,  as 
demanded  by  the  Securites  and  Exchange  Commission, 
and  it  appearing  that  the  Court  has  jurisdiction  of  the 
parties  hereto  and  the  subject  matter  hereof — 

I. 

IT  IS  ORDERED,  ADJUDGED  AND  DECREED 

that  the  defendants  United  Industrial  Corporation 
Stockholders'  Protective  Committee,  Stanley  E.  Hen- 
wood,  Richard  I.  Roemer,  and  Lewis  M.  Poe,  in- 
dividually and  as  members  of  and  proxies  for  said 
Stockholders'  Protective  Committee,  all  members,  as- 
sociates, substitutes,  agents,  employees  and  attorneys  of 
said  Stockholders'  Protective  Committee,  and  the  de- 
fendants Bernard  F.  Gira  and  Herbert  J.  Petersen, 
their  agents,  employees,  and  attorneys,  and  all  persons 
acting  in  conceit  or  participation  with  any  of  said  de- 
fendants, be  and  they  hereby  are  permanently  restrained 
and  enjoined  from,  directly  or  indirectly,  making  use  of 
the  mails  or  any  means  or  instrumentality  of  inter- 
state commerce  or  of  any  facility  of  any  national  securi- 
ties exchange  to  solicit  or  to  permit  the  use  of  their 
names  to  solicit  any  proxy  in  respect  of  the  common  or 
preferred  stock  of  UIC,  or  otherwise  soliciting  any  such 
proxy,  by  means  of  any  proxy  statement,  form  of 
proxy,  notice  of  meeting  or  other  communication,  writ- 
ten or  oral,  containing  any  statement  which  at  the  time 
and  in  the  light  of  the  circumstances  under  which  it  is 
made  is  false  and  misleading  with  respect  to  any  ma- 
terial fact,  or  which  omits  to  state  any  material  fact 
necessary  in  order  to  make  the  statements  therein  not 
false  or  misleading,  or  necessary  to  correct  any  state- 
ment in  an  earlier  communication  with  respect  to  the 
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solicitation  of  a  proxy  which  has,  been  or  has  become 
false  or  misleading,  including  the  following : 

(i)  omitting  to  state  that  the  defendants  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  were  in- 
strumental in  initiating  and  organizing  the  UIC 
Stockholders'  Protective  Committee  and  in  formu- 
lating on  behalf  of  said  Committee  a  slate  of  di- 
rectors for  membership  on  the  board  of  directors  of 
UIC  in  opposition  to  the  slate  of  directors  formu- 
lated by  the  management  of  UIC ; 

(ii)  omitting  to  state  that  the  defendants  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  have  partici- 
pated with  representatives  of  the  Stockholders'  Pro- 
tective Committee  and  aided  and  abetted  said  Com- 
mittee and  its  representatives  in  conducting  proxy 
solicitations  in  opposition  to  the  management  of 
UIC; 

(iii)  stating  that  the  defendants  Bernard  F. 
Gira  and  Herbert  J.  Petersen  are  not  members  of 
the  Stockholders'  Protective  Committee ;  , 

(iv)  stating  that  the  defendants  Bernard  F. 
Gira  and  Herbert  J.  Petersen  are  not  participating 
with  the  Stockholders'  Protective  Committee  in 
soliciting  proxies  in  opposition  to  the  management 
of  UIC; 

(v)  stating  that  the  formation  of  the  Stock- 
holders' Protective  Committee  was  initiated  solely 
as  a  result  of  complaints  of  the  defendants  Elmer 
M.  Luther,  Jr.  and  Roy  L.  Williams ; 

(vi)  stating  that  certain  losses  sustained  by 
UIC  and  diminution  of  stockholders'  equity  oc- 
curred during  the  time  that  Bernard  F.  Fein  was 
Chairman  of  the  Executive  Committee ;  or 
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voting  any  proxy  of  any  stockholder  of  UIC  now  held 
by  the  defendants  UIC  Stockholders'  Protective  Com- 
mittee, Stanley  E.  Henwood,  Richard  I.  Roemer  or 
Lewis  M.  Poe  as  proxies  for  said  Committee,  or  any 
substitute  for  any  such  defendant,  or  voting  any  such 
proxy  which  is  not  received  pursuant  to  a  solicitation 
made  subsequent  to  the  entry  of  this  decree,  in  accord- 
ance with  Section  14(a)  of  the  Securities  Exchange 
Act  of  1934,  15  U.S.C.  §78n(a),  and  Regulation  14,  17 
C.F.R.  240.14. 

II. 

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED  that  the  defendants  Bernard  F.  Gira  and 
Herbert  J.  Petersen  shall  and  they  hereby  are  com- 
manded to  comply  with  Rule  14a-ll  of  Regulation  14, 
17  C.F.R.  240.14a-ll,  by  filing  with  the  Securities  and 
Exchange  Commission  and  with  each  national  securities 
exchange  upon  which  the  common  or  preferred  stock  of 
United  Industrial  Corporation  is  registered  a  corrected 
statement  in  duplicate  containing  the  information  spec- 
ified by  Schedule  14B  of  Regulation  14,  concerning 
their  participation  in  the  solicitation  of  proxies  in  re- 
spect of  the  common  and  preferred  stock  of  UIC. 

III. 

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED  that  the  defendant  United  Industrial  Cor- 
poration, its  officers,  directors,  employees,  and  at- 
torneys, and  each  of  them,  be  and  they  hereby  are  re- 
strained and  enjoined  from  holding  any  meeting  of 
stockholders  of  United  Industrial  Corporation,  except 
for  the  purpose  of  adjournment,  until  November  21, 
1961. 
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IV. 
IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED  that  this  action  be  and  the  same  is  hereby 
dismissed,  without  prejudice,  as  to  the  defendants 
James  V.  Armogida,  Robert  G.  Ballance,  Fred  A.  Bes- 
hara,  Nathaniel  R.  Dumont,  Joe  L.  Foss,  WiUiam  David 
Lawry,  Ehiier  M.  Luther,  Jr.,  Edward  H.  McLaughHn, 
Charles  Soderstrom,  John  Autry  Steel,  Clarence  L. 
Summers,  Roy  L.  Williams,  Louis  W.  Wulfekuhler  and 
Alfred  T.  Zodda,  individually  and  as  members  of  the 
United  Industrial  Corporation  Stockholders'  Protective 
Committee. 

IL 
FINDINGS  OF  FACT 

A.    Summary  of  Facts 

1.  United  Industrial  Corporation  is  a  Delaware  cor- 
poration. The  securities  of  UIC  are  widely  distributed 
among  some  15,000  shareholders.  The  common  and 
preferred  stocks  of  UIC  are  listed  and  registered  on  the 
New  York  Stock  Exchange  and  the  Pacific  Coast  Stock 
Exchange.  Warrants  for  common  stock  are  listed  and 
registered  on  the  American  Stock  Exchange  and  the 
Pacific  Coast  Stock  Exchange.  The  warrants  carry  no 
voting  rights. 

2.  UIC  commenced  operations  in  1960  as  the 
product  of  the  merger  between  Topp  Industries  Cor- 
poration and  United  Industrial  Corporation,  a  Michigan 
corporation.  Gira  and  Petersen,  who  had  been  the 
principal  executive  officers  of  Topp  Industries,  became 
the  president  and  executive  vice-president,  respectively, 
of  UIC.  They  also  served  as  members  of  the  board 
of  directors.  Bernard  F.  Gira  owns  58,000  shares  of 
the  common  stock  of  UIC,  5.000  shares  of  preferred 


—14— 

and  52,000  warrants.  Herbert  J.  Petersen  owns  38,500 
shares  of  common  stock,  5,000  shares  of  preferred  and 
38,500  warrants. 

3.  Late  in  1960,  it  became  apparent  to  the  board  of 
directors  that  the  assets  of  UIC  would  be  subjected 
to  write-downs  and  adjustments  totaling  approximately 
$7,000,000.  One  such  adjustment  would  change  a  prof- 
it previously  reported  by  Topp  Industries  into  a  sub- 
stantial loss.  The  board  of  directors  of  UIC  met  on 
January  12,  13  and  14,  1961,  to  consider  what  action 
was  necessary  because  of  the  impending  write-downs 
and  adjustments.  In  the  course  of  these  meetings 
Gira  and  Petersen  resigned  as  officers  and  directors  of 
UIC.  On  January  16,  1961,  the  New  York  Stock  Ex- 
change suspended  trading  in  the  securities  of  UIC.  The 
Pacific  Coast  Stock  Exchange  also  suspended  trading  in 
the  securities.  The  SEC  entered  an  order  under  Sec- 
tion 19a(4)  of  the  Act,  15  U.S.C.  Sec.  78s(a)(4),  sus- 
pending trading  in  the  securities.  The  effect  of  this 
order  was  to  bar  trading  in  the  over-the-counter  mar- 
ket as  well  as  on  the  exchange.^ 

4.  The  United  Industrial  Corporation  Stockholders' 
Protective  Committee  is  an  association  composed  of  the 
defendants  Stanley  E.  Henwood,  Richard  I.  Roemer, 
Lewis  M.  Poe,  James  V.  Armogida,  Robert  G.  Bal- 
lance,  Fred  A.  Beshara,  Nathaniel  R.  Dumont,  Joe  L. 
Foss,    William    D.    Lawry,    Edward    H.    McLaughlin, 


^On  September  22,  1961,  the  SEC  removed  its  bar  against 
trading  after  the  management  of  UIC  and  the  Committee  had 
made  announcements  to  the  Court  concerning  their  intentions 
with  respect  to  buying  or  selHng  securities  of  UIC  in  the  event 
trading  was  allowed.  The  action  of  the  SEC  allows  trading 
only  in  the  over-the-counter  market.  The  exchange  suspensions 
remain  in  effect. 
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Charles  Soderstrom,  John  A.  Steel,  Clarence  L.  Sum- 
mers, Lonis  W.  Wiilfekuhler,  Alfred  T.  Zodda,  Elmer 
M.  Luther,  Jr.,  and  Roy  L.  Williams.  With  the  ex- 
ception of  Williams  and  Luther,  the  members  of  the 
Committee  comprise  the  slate  of  fifteen  which  the  Com- 
mittee seeks  to  have  elected  as  directors  of  UIC.  Hen- 
wood,  Roemer  and  Poe  are  named  as  the  proxies  for 
the  Committee.    Henwood  is  the  Committee's  chairman. 

5.  Shortly  before  he  resigned  as  an  officer  and  di- 
rector of  UIC,  Bernard  F.  Gira  had  been  negotiating 
to  retain  Richard  L  Roemer  as  counsel  for  UIC* 
Roemer  is  a  partner  in  the  Los  Angeles  law  firm  of 
Vaughan,  Brandlin  &  Baggot.^  Shortly  after  he  re- 
signed, Gira  conferred  with  Roemer  and  J.  J.  Brandlin, 
a  senior  partner  of  the  firm.  At  this  time  he  sought 
advice  as  to  what  action  he  and  Petersen  might  take  to 
combat  litigation  which  they  expected  the  management 
of  UIC  to  institute  against  them  arising  out  of  the 
substantial  write-downs  in  the  assets  of  UIC,  and  the 
suspension  of  trading  in  UIC's  securities. 

6.  Gira  was  joined  by  Petersen  during  subsequent 
conferences  with  Brandlin  and  Roemer.  From  the  com- 
mencement of  these  conferences,  it  was  agreed  that  one 
effective  way  of  combating  the  charges  of  misfeasance 
which   UIC's   management   intended   to   bring   against 


*Roemer  had  been  house  counsel  for  U.  S.  Science,  a  subsidiary 
of  UIC,  from  early  1959  until  late  in  December,  1960.  Robert 
Gira,  who  is  Bernard  F.  Gira's  brother,  was  president  of  U.  S. 
Science.     He  and  Roemer  have  been  friends  for  many  years. 

^The  firm  name  is  now  Vaughan,  Brandlin,  Baggot,  Robinson 
&  Roemer.  The  firm  organized  the  Committee,  and  has  served 
as  its  counsel  throughout  the  proxy  controversy.  The  firm  has 
made  substantial  cash  advances  to  defray  the  expenses  of  the 
Commitee,  and  has  estimated  its  contingent  fees  for  legal  service, 
exclusive  of  litigation  fees,  at  $75,000. 
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Gira  and  Petersen  would  be  for  them  to  regain  control 
of  UIC  through  a  proxy  contest.*^  But  it  was  also  ap- 
parent that  Gira  and  Petersen  would  have  little  chance 
of  success  in  a  proxy  contest  in  which  they  were  identi- 
fied as  participants  with  an  insurgent  committee,  for 
the  reason  that  they  were  the  principal  officers  and 
in  managerial  control  when  the  events  leading  to  the 
disastrous  write-downs  in  UIC's  assets  occurred.  Gira 
and  Petersen  agreed  that  they  were  not  in  a  position 
to  be  openly  identified  with  any  group  intending  to  con- 
duct a  proxy  contest.  They  were  given  assurances,  how- 
ever, that  Brandlin  and  Roemer  would  be  willing  to 
undertake  a  proxy  contest  if  it  could  be  arranged  that 
other  seemingly  independent  stockholders  would  urge 
that  such  a  contest  be  undertaken,  if  a  slate  of  in- 
dividuals of  prominence  could  be  assembled  for  election 
to  the  board  of  directors,  if  the  services  of  a  suitable 
public  relations  consultant  could  be  arranged,  and  if  a 
list  of  UIC's  stockholders  could  be  secured  for  the  use 
of  the  opposition  group.  These  conversations  occurred 
during  two  weeks  of  the  time  Gira  and  Petersen  were 
ousted  from  the  management  of  UIC.  There  was  also 
some  discussion  of  a  stockholders'  derivative  suit  by 
Gira  and  Petersen  but  that  unrealistic  suggestion  was 
discarded  at  once. 

7.  It  is  uncontradicted  in  the  record  that  after 
Brandlin  and  Roemer  made  it  clear  that  a  successful 
proxy  contest  could  not  be  mounted  without  a  current 
stockholders'  list,  Robert  Gira,  who  remained  as  Presi- 
dent of  U.  S.  Science  for  a  short  time  after  his  brother. 


^UIC  has  sued  Gira  and  Petersen  in  Delaware  for  damages 
based  on  their  asserted  misconduct  while  they  were  officers  and 
directors. 
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Bernard  Gira,  had  resigned,  asked  an  employee  of  UIC 
to  "steal"  the  stockholders'  list  for  him.  A  new  stock- 
holders' list  as  of  December  30,  1960,  had  been  delivered 
to  UIC  from  New  York  on  January  14,  1960.  No 
duplicate  of  this  list  existed  at  this  time.  The  employee 
refused  to  do  so.  Shortly  thereafter,  the  list  as  of 
December  30,  1960,  was  removed  surrepitiously  from 
the  executive  offices  of  UIC,  and  was  delivered  late 
Friday,  January  27,  1961,  by  Gira  and  Petersen  to  the 
offices  of  counsel  for  the  Committee  where  a  duplicate 
was  made  by  the  law  firm  at  its  own  expense.  Then, 
without  advising  the  management  of  UIC  that  his  firm 
had  the  list,  Brandlin  returned  it  to  UIC's  executive 
offices  on  Sunday  afternoon,  January  29,  1961.  At 
the  time  the  list  was  duplicated  no  stockholder  of  UIC 
other  than  Gira  and  Petersen  had  approached  counsel 
for  the  Committee  to  discuss  a  proxy  contest. 

8.  The  stockholders'  list  was  of  the  utmost  value 
to  counsel  for  the  Committee  in  assembling  a  slate  of 
candidates  for  election  to  the  board  of  directors  from 
among  stockholders  unfriendly  to  management,  and  in 
mailing  out  the  proxy  solicitation  material  disseminated 
after  the  Committee  was  organized. 

9.  Late  in  March,  1961,  in  the  course  of  examining 
the  Committee's  preliminary  proxy  statement  which  be- 
came its  first  mailing  to  stockholders,  Roemer  was  inter- 
rogated under  oath  by  members  of  the  SEC's  staff 
and  was  asked,  inter  alia,  to  describe  the  circumstances 
under  which  the  Committee  came  into  possession  of  the 
UIC  stockholders'  list.  Roemer  testified  that  the  list 
was  turned  over  to  Brandlin  and  himself  by  Bernard 
F.  Gira  during  an  evening  conference  at  Gira's  home 
in  Malibu  when  the  three  first  discussed  a  proxy  con- 
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test.  This  was  about  ten  days  after  Gira  had  resigned 
as  president  and  a  director  of  UIC.  Roemer  testified 
that  he  and  Brandlin  examined  the  hst  briefly,  and 
that  when  the  conference  ended  took  the  list  with  them. 
Roemer  did  not  disclose  to  the  SEC's  staff  that  his 
law  firm  had  duplicated  the  list,  nor  did  he  disclose 
the  strange  circumstances  under  which  the  list  had 
been  returned  to  UIC's  offices  on  a  Sunday  afternoon. 
Rather,  when  asked  who  the  list  belonged  to,  Roemer 
stated  he  supposed  it  was  Gira's.  When  asked  why 
Gira  had  the  list  in  his  possession  after  he  had  resigned, 
Roemer  testified  that  he  did  not  know.  At  a  later  date 
Roemer  attempted  to  correct  this  and  similar  testimony 
which  he  had  given  in  the  course  of  a  deposition  in 
UIC  V.  Henwood  by  sending  a  letter  to  the  staff  of  the 
SEC  to  the  effect  that  the  stockholders'  list  had  been 
delivered  by  Gira  and  Petersen  to  the  law  offices  of 
counsel  for  the  Committee,  and  that  it  had  not  been 
obtained  at  Gira's  home  in  Malibu. 

10.  Gira  and  Peterson  also  were  asked  by  the  staff 
of  the  SEC  to  describe  the  circumstances  under  which 
they  turned  the  list  over  to  counsel  for  the  Committee. 
Both  Gira  and  Peterson  testified  that  the  list  had  been 
included  among  effects  which  they  took  with  them  on 
January  14,  1961,  the  day  they  resigned  as  directors  of 
UIC.  They  testified  that  they  delivered  the  list  to 
counsel  for  the  Committee  on  Friday,  January  27,  1961. 

11.  The  evidence  establishes  beyond  question  that, 
without  the  knowledge  or  consent  of  management,  the 
stockholders'  list  was  removed  from  the  executive  of- 
fices of  UIC  during  the  week  ending  January  28,  1961 
(probably  on  Friday,  January  27).  delivered  by  Gira 
and  Petersen  to  counsel  for  the  Committee  late  Friday, 
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January  27,  1961,  duplicated  during  the  week-end,  and 
returned  on  Sunday  afternoon,  January  29,  1961.  In- 
deed, the  record  sustains  the  contention  of  the  SEC  that 
the  stockholders'  list  was  stolen. 

12.  It  was  also  essential  that  counsel  for  the  Com- 
mittee represent,  at  least  ostensibly,  some  stockholders 
of  UIC  before  setting  about  to  organize  an  insurgent 
Committee.  It  had  already  been  decided  that  Gira 
and  Petersen  could  not  openly  participate  in  the  con- 
test with  the  Committee  and  they  could  not  be  held 
out  as  clients  of  the  law  firm.  Gira  and  Petersen 
then  communicated  with  Roy  L.  Williams  and  Elmer 
M.  Luther,  Jr. 

13.  Roy  L.  Williams,  an  uncle  of  Bernard  F.  Gira, 
at  one  time  had  been  employed  by  Gira  as  an  employee 
of  Topp  Industries.  As  a  holder  of  400  shares  of 
UIC  stock,  Williams  became  concerned  about  the  sus- 
pension in  trading  and  the  fall  in  the  market  price  of 
his  stock.  Gira  suggested  to  Williams  that  he  get  in 
touch  with  Roemer.  Williams,  who  was  led  to  believe 
that  Roemer  was  conducting  an  investigation  into  the 
situation,  telephoned  him  and  complained  about  his  in- 
vestment in  UIC.  Williams  did  not,  however,  authorize 
the  bringing  of  a  proxy  contest  in  his  behalf.  He  was 
merely  seeking  information  concerning  his  investment. 

14.  Elmer  M.  Luther,  Jr.  previously  had  been  an 
employee  of  UIC.  His  services  were  terminated  in 
December  1960,  shortly  before  Gira  and  Petersen  re- 
signed. Prior  to  his  employment  with  UIC,  Luther 
had  been  an  employee  of  Topp  Industries.  As  an 
owner  of  250  shares  of  stock  in  UIC,  he.  like  Wil- 
liams, was  concerned  with  the  suspension  of  trading  in 
the  stock.     He  discussed  the   situation  with   Petersen 
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who  suggested  that  he  communicate  with  Roemer. 
Luther  called  Roemer  and  complained  about  the  status 
of  his  investment  in  UIC,  but  did  not  authorize  Roemer 
to  initiate  a  proxy  contest.  Neither  Luther  nor  Wil- 
liams paid  Vaughan,  Brandlin  and  Baggot  any  re- 
tainer. Both  of  them,  however,  at  Roemer's  request, 
did  sign  Schedules  14B  under  Regulation  14  which  he 
had  prepared  for  them  and  which  identified  them  as 
participants  in  the  proxy  contest.  Notwithstanding 
this  and  even  after  it  had  been  publicly  announced 
that  the  Committee  had  been  formed,  Williams  and 
Luther  considered  themselves  neither  members  of  the 
Committee  nor  clients  of  counsel  for  the  Committee. 
Their  telephone  calls  to  Roemer  were  seized  upon  by 
counsel  for  the  Committee  as  a  mandate  to  organize 
an  expensive  proxy  contest.  The  assertion  in  the  Com- 
mittee's proxy  statement  that  counsel  for  the  Commit- 
tee started  the  organization  of  the  Committee  on  be- 
half of  Luther  and  Williams  is  seriously  misleading. 

15.  Having  supplied  counsel  for  the  Committee  with 
the  stockholders'  list  needed  to  organize  and  conduct  a 
proxy  contest,  Gira  and  Petersen  continued  to  aid  in  the 
formation  of  the  Committee.  To  ascertain  the  distribu- 
tion of  the  larger  stockholdings,  Gira  and  Petersen 
again  met  with  counsel  for  the  Committee  to  canvass  the 
names  on  the  list,  and  agree  upon  the  approach  to  be 
made  to  stockholders  with  significant  holdings. 

16.  Petersen  sent  Clarence  L.  Summers,  who  be- 
came a  member  of  the  Committee,  to  Brandlin.  Sum- 
mers also  agreed  to  serve  as  public  relations  consultant 
to  the  Committee.  Summers  had  served  UIC  as  public 
relations  consultant  in  the  past.     He  also  sought  out 
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Nathaniel  R.  Dumont,  who  became  a  member  of  the 
Committee's  slate. 

17.  Having  inspired  the  formation  of  the  Commit- 
tee, Gira  and  Petersen  continued  to  meet  with  Brandlin 
and  Roemer  to  supply  needed  information,  including  a 
summary  outlining  the  operations  of  UIC's  subsidiaries 
and  divisions,  and  confidential  reports  containing  derog- 
atory comments  about  members  of  the  management. 

18.  Late  in  February,  1961,  Gira  and  Petersen,  El- 
wood  S.  Kendrick,  who  had  been  retained  by  them  to 
defend  the  litigation  brought  by  the  management  of 
UIC,  Brandlin,  Roemer  and  Stanley  E.  Henwood,  who 
was  than  a  potential  member  of  the  Committee,  met  to 
discuss  the  affairs  of  UIC.  At  this  meeting,  Gira 
and  Petersen  outlined  the  operations  of  UIC  and  its  sub- 
sidiaries. Significantly,  on  the  day  after  this  meeting, 
Henwood  became  chairman  of  the  Committee. 

19.  Gira,  Petersen,  Brandlin  and  Roemer  met  again 
in  April,  1961,  in  Kendrick's  law  offices  to  decide  what 
action  they  could  take  to  counteract  the  charges  in 
management's  proxy  material  that  Gira  and  Petersen 
were  closely  related  to  the  Committee.  Counsel  for 
the  Committee  suggested  that  Gira  and  Petersen  insti- 
tute a  libel  suit  against  the  management. 

20.  It  was  with  events  occurring  in  July.  1961.  that 
Gira  and  Petersen  assumed  even  more  active  roles  as 
participants  in  the  proxy  contest,  although  they  con- 
tinued to  disclaim  participation.  Early  in  July  coun- 
sel for  Gira  and  Petersen  indicated  to  members  of  the 
staff  of  the  SEC  that  in  his  opinion  they  had  been 
libeled  by  statements  in  management's  proxy  material 
and  that  his  clients  intended  to  communicate  with  the 
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stockholders  of  UIC  to  deny  the  alleged  defamatory 
statements.  Shortly  thereafter,  a  proposed  letter  ad- 
dressed to  stockholders  by  Gira  was  delivered  to  the 
SEC  so  that  members  of  its  staff  could  comment  on 
it  as  solicitation  material.  This  letter,  although  headed 
"THIS  IS  NOT  A  PROXY  SOLICITATION,"  was 
unmistakably  solicitation  material.  While  the  letter 
was  never  mailed  to  stockholders,  it  evidences  the  fact 
that  Gira  and  Petersen  were  vitally  interested  in  un- 
seating the  management  slate. 

21.  On  July  12,  1961,  Gira  and  Petersen  filed  a 
$2,000,000  damage  suit  in  the  Superior  Court  of  Los 
Angeles  County  alleging  that  the  proxy  material  which 
management  was  circulating  to  the  stockholders  of  UIC 
defamed  them.  A  few  hours  before  this  suit  was  filed, 
counsel  for  Gira  and  Petersen  telephoned  the  SEC's 
staff  to  seek  advice  in  connection  with  an  announcement 
which  had  been  prepared  for  release  to  news  services 
announcing  the  filing  of  the  suit.  This  press  release 
described  not  only  the  filing  of  the  libel  suit,  but  also 
included  a  discussion  of  the  proxy  contest  and  named 
each  member  of  the  Committee's  slate.  The  staff  was 
urged  to  "clear"  the  release  in  time  to  make  the  after- 
noon editions  of  certain  newspapers  on  the  East  Coast. 
Although  counsel  was  advised  that  such  a  release 
would  constitute  a  "solicitation"  within  the  definition 
of  that  term  in  Rule  14a-l  of  Regulation  14,  the  state- 
ment, nevertheless,  was  issued  to  the  press.  The  text 
of  the  release  makes  it  evident  that  it  was  in  fact  in- 
tended to  influence  stockholders  of  UIC  to  vote  their 
proxies  for  the  Committee  and  in  opposition  to  man- 
agement. The  libel  suit  was  filed  two  weeks  before  the 
scheduled  annual  meeting  of  stockholders,  and  at  about 


—23— 

the  time  that  the  Committee's  fourth  and  last  soHcita- 
tion  material  was  sent  to  stockholders. 

22.  The  Committee  has  never  actually  functioned  as 
an  association;  all  of  its  members  have  never  been  as- 
sembled together  at  one  time.  Since  its  formation  there 
has  been  only  one  meeting,  and  that  one  involved  sev- 
eral, but  not  all,  of  the  Committee's  members.  Brand- 
lin  and  Roemer  have  met  with  Gira  and  Petersen  on 
many  more  occasions  than  they  have  met  with  members 
of  the  Committee.  The  Committee  is  merely  an  im- 
posing "letterhead"  association,  most  of  whose  members 
were  selected  by  and  agreed  to  serve  as  an  accommoda- 
tion to  counsel  for  the  Committee.  Many  of  them 
were  not  even  stockholders  of  UIC  until  Roemer  pur- 
chased 2,000  shares  of  the  stock  from  Herman  Yaras 
and  distributed  1,000  shares  among  the  non-stockholder 
members  so  they  could  appear  to  have  an  interest  in 
the  enterprise.  Yaras  had  been  financial  consultant  for 
UIC  and  was  a  close  associate  of  Gira  and  Petersen. 
Such  a  seemingly  independent  group  was  necessary  as 
Brandlin  and  Roemer  knew  that  stockholder  support 
would  not  be  forthcoming  if  Gira  and  Petersen,  the 
true  sponsors  of  the  Committee,  participated  openly  as 
members. 

23.  The  Committee's  proxy  material  also  was  mis- 
leading in  stating  that  certain  losses  sustained  by 
UIC  and  diminution  of  stockholders'  equity  occurred 
where  Bernard  F.  Fein  was  Chairman  of  the  Execu- 
tive Committee  of  UIC.  Fein  did  not  become  Chair- 
man of  the  Executive  Committee  until  after  Bernard 
F.  Gira  and  Herbert  J.  Petersen  had  resigned.  The 
Committee  contends  that  by  inadvertence  the  statement 
was   not   removed    from   one   paragraph   of    the    Com- 
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mittee's  last  mailing  to  stockholders  although  it  was  re- 
moved from  other  paragraphs,  and  that  in  any  event 
it  was  not  of  great  significance.  The  statement,  how- 
ever, was  not  so  innocuous  as  the  Committee  suggests. 
In  the  context  in  which  it  was  made  it  clearly  implied, 
contrary  to  fact,  that  Fein,  Gira  and  Petersen  shared 
executive  and  managerial  responsibility  in  UIC  during 
the  critical  period  in  question. 

24.  The  Committee's  proxy  statement  and  its 
other  three  communications  soliciting  the  proxies  of 
stockholders  of  UIC  have  been  mailed  to  some  15,000 
shareholders.  The  Committee  admits  that  its  solicita- 
tions have  been  conducted  through  the  mails  and  in- 
strumentalities of  interstate  commerce.  As  Gira  and 
Petersen  initiated  the  Committee,  and  have  partici- 
pated, directly  and  indirectly,  in  directing  and  advancing 
its  objectives,  the  Committee's  use  of  the  jurisdictional 
facilities  is  attributable  to  them. 

B.    Affirmative  Defenses 

1.  In  addition  to  denying  that  Bernard  F.  Gira  and 
Herbert  J.  Petersen  were  undisclosed  sponsors  of  the 
UIC  Stockholders'  Protective  Committee,  the  Commit- 
tee interposed  certain  affirmative  defenses  to  the 
SEC's  action.  The  first  such  defense  asserted  by  the 
Committee  is  that,  in  the  course  of  the  examination  of 
its  proxy  material  by  the  staff  of  the  SEC,  all  ma- 
terial facts  concerning  Gira's  and  Petersen's  connection 
with  the  Committee  were  disclosed  to  stockholders  as 
early  as  April,  1961,  when  the  Committee  first  began 
circulating  its  solicitation  material.  The  Committee 
contends,  therefore,  that  the  SEC  should  be  estopped 
from  contending  that  the  Committee's  proxy  material  is 
false  and  misleading. 
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2.  The  Committee's  assertion  is  contrary  to  the 
facts.  Significant  events  estabhshing  the  close  iden- 
tification of  Gira  and  Petersen  with  the  Committee  oc- 
curred subsequent  to  the  time  the  Committee  first  be- 
gan soliciting  the  proxies  of  stockholders.  As  recently 
as  July,  1961,  Gira  and  Petersen  instituted  the  libel  suit 
against  management,  and  at  the  same  time  caused  a 
press  release  designed  to  influence  votes  in  the  election 
contest  to  be  issued.  Other  disclosures  in  the  Com- 
mittee's proxy  material  are  wholly  inadequate  in  the 
light  of  facts  not  known  to  the  staff  when  the  ma- 
terial was  commented  upon.  For  example,  it  was  dis- 
closed in  the  proxy  material  that  Gira  and  Petersen  had 
given  the  Committee  a  stockholders'  list,  but  the  cir- 
cumstances under  which  the  list  was  obtained  and  turned 
over  to  counsel  for  the  Committee,  which,  as  discussed 
above,  are  highly  significant  in  evidencing  the  inten- 
tion of  Gira  and  Petersen  to  conduct  a  proxy  contest 
behind  the  facade  of  a  seemingly  "independent"  Com- 
mittee, w^re  not  disclosed.  Even  if  the  facts  were  as 
the  Committee  contends  this  defense  is  legally  insuf- 
ficient because  as  against  the  SEC  the  doctrine  of  es- 
toppel is  not  available.  A'.  Sims  Organ  &  Co.  v.  SEC, 

F.   2d (C.  A.   2,    1961);  SEC  v.   Culpepper, 

270  F.  2d  241  (C.  A.  2,  1959);  SEC  v.  Morgan, 
Lewis  an4  Bookins,  209  F.  2d  ZZ  (C.  A.  3,  1953); 
SEC  V.  Terr,  22  F.  Supp.  602  (S.D.N.Y..  1938).  See 
also  Section  26  of  the  Securities  Exchange  Act,  15 
U.S.C.  78z,  which  specifically  provides  that  the  failure 
of  the  SEC  to  act  "with  regard  to  any  statement  or 
report  filed  with  or  examined  by  such  authority  pur- 
suant to  this  title  or  rules  and  regulations  thereunder 
[may  not]  be  deemed  a  finding  by  such  authority 
that  such  statement  or  report  is  true  and  accurate  on  its 
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face  or  that  it  is  not  false  or  misleading."  With  re- 
spect to  proxy  solicitation  material  filed  with  the  SEC, 
in  addition  to  settled  general  principles,  the  statute 
makes  it  explicit  that  staff  examination  of  solicitation 
material  in  no  sense  constitutes  approval  thereof,  or  bars 
a  suit  by  the  SEC  to  protect  the  public  from  further 
untrue  or  misleading  solicitations. 

3.  The  Committee  misconstrues  the  effect  of  the 
examination  of  the  Committee's  preliminary  proxy  ma- 
terial by  the  staff  of  the  SEC.  The  staff  examines 
and,  if  necessary,  comments  upon  all  preliminary  proxy 
statements  and  other  communications  intended  for  dis- 
tribution to  stockholders.  This  is  an  administrative 
procedure  developed  by  the  SEC  to  assist  all  contest- 
ants in  a  proxy  controversy  to  comply  w^ith  the  proxy 
rules  and  to  avoid  untrue,  misleading  or  exaggerated 
claims  in  their  communications  to  stockholders.  In 
nearly  all  proxy  controversies  the  basic  and  essential 
facts  are  peculiarly  within  the  knowledge  of  the  con- 
testants. It  is  the  inescapable  obligation  of  the  con- 
testants themselves  to  make  certain  that  all  material 
facts  are  set  forth  in  their  communications  to  stock- 
holders in  a  straightforward  and  understandable  man- 
ner. This  obligation  cannot  be  shifted  to  the  SEC  or 
to  its  staff.  C.  Subin  v.  Goldsmith,  224  F.  (2d)  753 
(C.  A.  2,   1955),  certiorari  denied  350  U.   S.   883. 

4.  The  second  affirmative  defense  asserted  by  the 
Committee  is  that  the  SEC  should  be  denied  relief  in 
equity  because  in  bringing  this  action  to  invalidate  the 
Committee's  proxies,  the  SEC  comes  before  this  Court 
with  "unclean  hands."  The  Committee  has  charged  that 
the  SEC's  decision  to  institute  this  proceeding  was  un- 
duly   influenced    by    the    management    of    UIC.      The 
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record  is  barren  of  any  evidence  sustaining  the  ac- 
cusation, and  it  is  completely  unwarranted.  Indeed,  in 
his  summation,  counsel  for  the  Committee,  in  effect, 
withdrew  this  and  other  accusations  that  the  SEC  and 
its  staff  were  not  acting  in  good  faith. 

5.  In  any  event,  the  decision  to  institute  suits  such 
as  this  is  committed  by  statute  to  the  discretion  of 
the  SEC.  Section  21(e)  of  the  Securities  Exchange 
Act,  15  U.S.C.  78u(e).  Again,  as  noted  in  the  Court's 
Memorandum  Decision,  the  record  shows  SEC  brought 
this  action  with  due  regard  for  the  voting  rights  of 
stockholders  of  UIC  and  in  the  public  interest. 

6.  The  defendants  have  also  stressed  that  manage- 
ment of  UIC  from  the  beginning  of  its  solicitation  has 
stated  that  the  Committee  was  "fronting"  for  Gira  and 
Petersen  and  that,  therefore,  the  stockholders  are  fully 
aware  of  all  the  facts.  Such  charges  by  management 
are  not,  however,  a  substitute  for  disclosure  by  the  in- 
surgents of  the  facts  which  stockholders  are  entitled  to 
know  when  they  execute  proxies  for  the  election  of 
directors.  Clearly,  management's  accusation  is  no  sub- 
stitute for,  nor  does  it  relieve,  the  insurgents  from  the 
duty  to  make  the  affirmative  disclosures  required  by  the 
proxy  regulations. 

III. 

CONCLUSIONS  OF  LAW 

1.  This  Court  has  jurisdiction  of  this  proceeding 
under  Section  27  of  the  Securities  Exchange  Act  of 
1934,  15  U.S.C.  §78aa. 

2.  The  evidence  convincingly  establishes  that  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  have  been  "par- 
ticipants" in  the  contest  for  control  of  United  Indus- 
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trial  Corporation  within  the  meaning  o£  Rule  14a 
11(b)(3)  of  Regulation  14,  17  C.F.R.  240.14a- 
11(b)(3)/  The  definition  encompasses  not  only  the 
acknowledged  members  of  a  committee,  but  all  those 
who,  even  indirectly,  initiate,  direct,  finance  or  other- 
wise seek  to  advance  the  objectives  of  a  committee  con- 
tending for  control  of  a  corporation. 

3.  The  submission  by  the  Committee  of  a  list  of 
nominal  members,  however  distinguished,  is  all  the 
more  misleading  when,  as  here  the  stockholders  whose 
proxies  are  solicited,  and  even  the  members  of  the 
Committee  themselves,  are  shielded  from  knowledge  of 
the  true  facts  concerning  the  origin  of  the  Committee, 
and  the  extent  to  which  Gira  and  Petersen  instigated 
and  inspired  the  formation  of  the  Committee  and  by 
various  means  have  sought  to  advance  the  Committee's 
objective  to  obtain  control  of  UIC.  While  the  state- 
ment in  the  Committee's  proxy  material  that  "nor  are 
Gira  and  Petersen  members  of  the  Committee"  may 
be  correct  in  a  formal  sense,  in  the  light  of  the  evi- 
dence before  the  Court,  it  is  clear  that  the  omission  to 
disclose  their  de  facto  participation  constitutes  an  abuse 
of  the  solicitation  process,  in  direct  violation  of  Rule 
14a-9  of  Regulation  14,  17  C.F.R.  240.14a-9.  See 
S.E.C.  V.  May,  134  F.  Supp.  247  (S.D.N.Y.,  1955), 
affirmed  229  F.  2d.  124  (C.  A.  2,  1956). 

4.  The  SEC  is  entitled  to  a  decree  (1)  enjoining 
the  defendants  UIC  Stockholders'  Protective  Commit- 


'^The  Rule  defines  a  "participant"  to  include  "any  Committee 
or  group  which  solicits  proxies,  any  member  of  such  Committee 
or  group,  and  any  person  whether  or  not  named  as  a  member 
who,  acting  alone  or  with  one  or  more  other  persons,  directly  or 
indirectly,  take  the  initiative  in  organizing,  directing  or  financ- 
ing any  such  Committee  or  group." 
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tee,  Stanley  E.  Henwood,  Richard  I.  Roemer  and  Lewis 
M.  Poe  individually  and  as  members  of  and  proxies  for 
said  Committee,  and  the  defendants  Bernard  F.  Gira 
and  Herbert  J.  Petersen  from  violations  of  Section 
14(a)  of  the  Act,  15  U.S.C.  §78n(a),  and  Rule  14a-9 
of  Regulation  14,  17  C.F.R.  240.14a-9  thereunder,  in 
the  solicitation  of  proxies  in  respect  to  the  common  or 
preferred  stock  of  UIC  to  be  voted  at  the  adjourned 
annual  meeting  of  stockholders;  and  (2)  invalidating 
all  proxies  of  stockholders  of  UIC  now  held  by  them; 
and  (3)  enjoining  them  from  voting  any  such  proxy 
which  is  not  received  pursuant  to  a  solicitation  made 
subsequent  to  the  entry  of  the  final  decree  in  the  ac- 
tion, in  accordance  with  Section  14(a)  of  the  Act,  15 
U.S.C.  §78n(a),  and  Regulation  14  thereunder,  17 
C.F.R.  240.14. 

5.  As  stated  in  the  Court's  Memorandum  Decision, 
it  is  not  the  intention  of  the  Court  to  cause  any  stock- 
holder of  UIC  to  lose  his  voting  rights.  It  is  within 
the  equitable  power  of  the  Court,  in  enforcing  the 
statutory  prohibition  against  unlawful  proxy  solicita- 
tions, not  only  to  invalidate  proxies  which  have  been 
obtained  by  means  of  misleading  solicitations,  but  also 
to  mold  its  decree  to  avoid  such  an  eventuality.  SEC 
V.  May,  134  F.  Supp.  247,  supi'a  and  SEC  v.  O'Hara 
Rcorgani::ation  Committee,  28  F.  Supp.  523  (D.  Mass. 
1939).  See  also  SEC  v.  Trans  American,  163  F.  2d 
511,  518  (C.  A.  3,  1947),  certiorari  denied  332  U.S. 
847. 

6.  Accordingly,  the  decree  will  provide  for  adjourn- 
ment of  the  annual  meeting  of  stockholders  of  UIC  to 
a  date  not  earlier  than  November  22,  1961,  to  allow 
time   for   the   further   solicitation   of   new   proxies    (in 
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accordance  with  the  proxy  rules)  by  management,  the 
Committee,  or  any  other  committee,  group,  or  indi- 
vidual, whether  favoring  or  opposing  management. 

7.  For  the  reason  given  in  the  Memorandum  De- 
cision, the  circumstances  do  not  require  that  the  re- 
maining members  of  the  Committee  be  enjoined.  Ac- 
cordingly, the  action  will  be  dismissed,  without  preju- 
dice, as  to  those  defendants. 

8.  The  SEC  is  also  entitled  to  a  decree  directing  the 
defendants  Bernard  F.  Gira  and  Herbert  J.  Petersen  to 
comply  with  Rule  14a-ll  of  Regulation  14,  17  C.F.R. 
240.14a-ll,  by  filing  corrected  statements  containing 
the  information  required  by  Schedule  B,  concerning 
their  status  as  participants  in  the  proxy  controversy. 
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United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


STANLEY  E.  KENWOOD,  RICHARD  I.  ROEMER,  LEWIS  M.  POE, 
individually,  as  members  of  the  UNITED  INDUSTRIAL  CORPORA- 
TION STOCKHOLDERS'  PROTECTIVE  COMMITTEE  and  as 
proxies  of  said  Committee,  JAMES  V.  ARMOGIDA,  ROBERT  G. 
BALLANCE,  FRED  A.  BESHARA,  NATHANIEL  R.  DUMONT, 
TOE  L.  FOSS,  WILLIAM  D.  LA  WRY,  ELMER  M.  LUTHER,  JR., 

EDWARD  H.  McLaughlin,  charles  soderstrom,  john 

A.  STEEL,  CLARENCE  L.  SUMMERS,  ROY  L.  WILLIAMS, 
LOUIS  W.  WULFEKUHLER,  ALFRED  T.  ZODDA,  individually 
and  as  members  of  the  UNITED  INDUSTRIAL  CORPORATION 
STOCKHOLDERS'  PROTECTIVE  COMMITTEE, 

Appellants, 
vs. 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Appellees. 


Appeal    From    the    United    States    District    Court    for    the 
Southern  District  of  California,   Central   Division. 


OPENING   BRIEF    OF   APPELLANTS. 


JURISDICTION. 

This  action  was  brought  by  the  Securities  and  Ex- 
change Commission  (hereinafter  referred  to  as  "SEC") 
for  alleged  violations  on  the  part  of  the  Appellants  of 
Section  14,  subsection  (a)  of  the  Securities  and  Ex- 
change Act  of  1934,  158  USC  78  n.,  subsection  (a) 
and  of  Regulation  14,  17  CFR  248.14  promulgated 
thereunder. 

The  plaintiff  SEC  requested  an  injunction  against  the 
Appellants,  pursuant  to  Section  21,  subparagraph  (e) 
and  (f)  of  the  Securities  and  Exchange  Act  of  1934, 
enjoining  them  from  any  future  violations  of  the  Act. 
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The  jurisdiction  of  the  United  States  District  Court 
was  based  upon  Section  27  of  the  Securities  and  Ex- 
change Act  of   1934,    15  use  78,   subsection   (aa). 

From  a  judgment  in  favor  of  the  plaintiff  SEC  and 
against  the  Appellants  James  V.  Armogida,  Brigadier 
General  Robert  G.  Ballance,  Fred  Beshara,  Nathaniel 
R.  Dumont,  Joe  J.  Foss,  Stanley  E.  Henwood,  Wil- 
liam David  Lawry,  Elmer  M.  Luther,  Edward  H.  Mc- 
Laughlin, Lewis  M.  Poe,  Richard  L  Roemer,  Charles 
Soderstrom,  John  Autry  Steel,  Clarence  L.  Summers, 
Roy  L.  Williams,  Louis  Wulfekuhler  and  Alfred  T. 
Zodda,  permanently  enjoining  the  Appellants  from  cer- 
tain acts,  the  Appellants  have  appealed.  The  judgment 
was  entered  on  the  18th  day  of  October,  1961,  and 
these  Appellants  filed  their  Notice  of  Appeal  on  the  20th 
day  of  October,  1961. 

This  Court  has  jurisdiction  to  review  the  judgment 
and  the  findings  of  fact  and  conclusions  of  law  under 
the  United  States  Judicial  Code.  (65  Stat.  929;  28 
use  1291,  and  65  Stat.  727 ;  28  USC  1294.) 

Applicable  Statutes,   Regulations,   Rules  and 
Constitutional  Provisions. 

The  basic  statutes,  regulations,  rules  and  Constitu- 
tional provisions  which  will  become  pertinent  in  this 
matter  are  Rule  14(a)9  and  Rule  14(a)  11 ;  all  of  Regu- 
lation 14  promulgated  under  the  Securities  and  Ex- 
change Act  of  1934  and  Fifth  Amendment  to  the 
United  States  Constitution.  Inasmuch  as  such  statutes, 
regulations,  rules  and  Constitutional  provisions  are 
lengthy  they  are  set  down  verbatim  in  the  Appendix  at- 
tached hereto  and  made  a  part  of  this  brief. 


— 3— 

STATEMENT  OF  THE  CASE. 
Preliminary  Statement. 

Briefly  stated,  the  action  which  this  Court  is  asked 
to  review  centers  around  a  proxy  contest  in  a  corpora- 
tion known  as  United  Industrial  Corporation,  a  Dela- 
ware corporation.  In  this  proxy  contest  the  Appel- 
lants, known  as  the  Stockholders'  Protective  Committee, 
consisted  of  two  small  stockholders  of  United  Indus- 
trial Corporation,  Elmer  M.  Luther,  Jr.,  and  Roy  A. 
Williams,  and  15  other  members  who  are  known  as  the 
"slate"  (and  who  own  an  aggregate  of  25,830  shares). 
The  slate  which  is  running  for  election  to  the  Board 
of  Directors  of  United  Industrial  Corporation  (herein- 
after referred  to  as  "U.I.C.")  consists  of  James  V.  Ar- 
mogida,  Canton,  Ohio,  Director  of  Perry  Rubber  Com- 
pany, and  past  President  of  Stark  County,  Ohio,  Bar 
Association;  Brigadier  General  Robert  G.  Ballance  (re- 
tired 1959)  United  States  Marine  Corps;  Santa  Moni- 
ca, California;  Fred  Beshara,  Youngstown,  Ohio,  Gen- 
eral Director  and  President  of  B  &  B  Construction 
Company;  Nathaniel  R.  Dumont,  Beverly  Hills,  Cali- 
fornia, President  of  Dumont  Engineering  Company  and 
Dumont  Aviation  Associates;  Joe  J.  Foss,  Sioux  Falls, 
South  Dakota,  Commissioner  of  the  American  Foot- 
ball League  and  former  Governor  of  South  Dakota; 
Stanley  E.  Henwood,  New  York,  New  York,  Execu- 
tive Secretary  of  the  International  Poliomyelitis  Foun- 
dation, and  Chairman  of  the  Stockholders'  Protective 
Committee;  William  David  Lawry,  Los  Angeles,  Cali- 
fornia, President  and  Director  of  Tork-Link  Corpora- 
tion; Edward  H.  McLaughlin,  Los  Angeles,  Califor- 
nia, President  of  Union  Hardware  and  Metal  Company; 
Lewis  M.  Poe.  Colorado  Springs,  Colorado,  Secretary 


and  General  Attorney  for  Colorado  Interstate  Gas  Com- 
pany; Richard  I.  Roemer,  Los  Angeles,  California,  at- 
torney, and  partner  in  the  firm  of  Vaughan,  Brandlin 
&  Baggot;  Charles  R.  Soderstrom,  San  Pedro,  Cali- 
fornia, automobile  and  utilities  executive;  John  Autry 
Steel,  San  Francisco,  California,  insurance  executive 
and  owner  of  Steel  &  Company,  Clarence  L.  Summers, 
Los  Angeles,  California,  Public  Relations  Executive 
and  Management  Consultant  and  President  of  Pete 
Summers,  Inc.;  Louis  Wulfekuhler,  Los  Angeles, 
California,  President  and  Director  of  Lockheed 
Air  Terminal,  Inc.;  and  Alfred  T.  Zodda,  New  York, 
New  York,  Vice-President  of  Olin  Mathieson  Interna- 
tional Corporation,  and  Vice-President  and  Director  of 
Olin  Mathieson  Chemical  Corporation.     [Ex.  13;  C.  T. 

]     It  is  contesting  the  present  management  of  U.I.C. 

for  election  to  the  Board  of  Directors  at  the  annual 
meeting  of  the  stockholders  for  1961. 

The  Stockholders'  Protective  Committee  had  accum- 
ulated votes  sufficient  to  constitute  a  majority  of  the 
number  of  votes  likely  to  be  cast  at  the  annual  meet- 
ing set  for  July  27,  1961.  [R.  T.  1292-1293.]  The 
management  of  U.I.C.  and  the  Appellants  were  engaged 
in  litigation  against  each  other  over  mutual  claims  of 
false  and  misleading  statements  alleged  to  be  in  each 
other's  proxy  solicitation  material,  when  the  Securities 
and  Exchange  Commission  intervened  in  the  contest. 
[R.  T.  17a-18a.]  It  filed  a  separate  complaint  charg- 
ing the  Stockholders'  Protective  Committee  with  mak- 
ing false  and  misleading  statements  to  the  stockholders 
in  their  proxy  solicitation  material.  [C.  T ]  There- 
after the  case  was  tried  before  the  Honorable  Thur- 
mond Clarke  from  time  to  time  between  the  dates  of 


July  25,    1961,  and  September  22,   1961,  and  resulted 
in  the  following : 

(a)  A  finding  by  the  Court  that  the  members  of 
the  Stockholders'  Protective  Committee  were  in- 
dividuals of  distinction  in  industry  and  finance. 

(b)  A  further  finding  by  the  Court  that  in  effect 
these  persons  of  distinction,  as  members  of  the 
Stockholders'  Protective  Committee,  were  innocent 
of  any  knowledge  of,  or  participation  in,  making 
false  or  misleading  statements  to  the  stockholders 
of  United  Industrial  Corporation. 

(c)  A  judgment  of  dismissal  from  the  action  as 
to  all  of  the  members  of  the  Stockholders'  Protective 
Committee,  except  the  three  members  who  hold  the 
authority  to  vote  the  proxies  at  the  meeting. 

(d)  A  simultanous  order  in  the  same  judgment 
against  the  same  DISMISSED  defendants  invali- 
dating the  proxies  theretofore  obtained  by  the 
Stockholders'  Protective  Committee. 

(e)  A  further  order  in  the  same  judgment  against 
the  same  DISMISSED  defendants  permanently  en- 
joining them  from  making  any  solicitation  of 
proxies  to  the  stockholders  of  United  Industrial 
Corporation,  unless  the  solicitation  material  shall 
include  certain  statements  and  allegations  concern- 
ing the  Stockholders'  Protective  Committee  which 
statements  and  allegations  are  unsupported  by  the 
evidence  presented  to  the  trial  judge,  and  are  con- 
tradictory to  some  of  the  Findings  of  Fact  made  by 
the  Court.    [C.  T ] 

While  Appellants  will  argue  that  the  dismissal  against 
the  Appellants  Armogida,  Ballance,  Beshara,  Dumont, 
Foss,  Lawry,  Luther,  McLaughlin,  Soderstrom,   Steel, 


Summers,  Williams,  Wulfekuhler,  and  Zodda  makes  a 
nullity  of  the  purported  injunction  against  them,  they, 
nevertheless,  have  an  interest  in  the  appeal  from  this 
judgment  for  the  reason  that  the  judgment  purportedly 
invalidates  their  proxies,  and  is  based  upon  Findings  of 
Fact  and  Conclusions  of  Law,  substantial  portions  of 
which  are  not  supported  by  the  evidence  or  are  super- 
fluous to  the  issues,  but  which  if  disseminated  to  the 
stockholders  of  U.I.C.  without  being  corrected  to  con- 
form to  the  evidence  will  unjustly  impugn  the  reputa- 
tions and  images  these  appellants  to  the  extent  that  they 
will  be  unable  effectively  to  solicit  new  proxies. 

Pleadings  and  Parties. 

The  complaint  in  the  action  below  brought  before  the 
trial  court  four  separate  groups  of  parties  defendant 
on  three  separate  theories  or  grounds. 

One  party  defendant  is  the  group  making  up  the 
Stockholders'  Protective  Committee,  heretofore  men- 
tioned, and  who  are  the  Appellants  herein. 

The  second  party  defendant  is  the  U.I.C.  Manage- 
ment. 

The  third  party  defendant  group  consisted  of  Bern- 
ard F.  Gira,  Herbert  J.  Petersen  and  Herman  Yaras. 

The  fourth  party  was  Eugene  Shafer,  doing  business 
as  Shafer  &  Co. 

The  main  thrust  of  the  complaint  as  it  pertains  to 
the  Appellants  Stockholders'  Protective  Committee  is 
that  the  Committee  has  solicited  proxies  from  the  stock- 
holders of  U.I.C.  by  means  of  false  and  misleading 
statements,  and,  with  more  particularity,  that  these  false 
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and  misleading  statements  consisted  of  omitting  to  state 
that  Gira,  Petersen  and  Yaras  had  organized  the  Com- 
mittee and  its  slate  of  directors,  and  had  solicited  prox- 
ies on  behalf  of  the  Committee;  by  affirmatively  deny- 
ing that  Gira,  Petersen  and  Yaras  were  members  of 
the  Committee. 

The  theory  of  the  complaint  against  the  defendant 
United  Industrial  Corporation  management  was  that 
they  were  joined  as  nominal  defendants  for  the  purpose 
of  giving  the  Court  jurisdiction  over  the  adjournment 
of  the  annual  stockholders'  meeting. 

The  main  thrust  of  the  complaint  as  it  applied  to 
the  defendants  Gira,  Petersen  and  Yaras  was  that  even 
though  they  had  previously  filed  a  so-called  Schedule 
14-B  pursuant  to  Regulation  14(a)  11  under  the  Securi- 
ties Exchange  Act  of  1934,  they  should  be  required  to 
file  corrected  Schedules  14-B  containing  additional  in- 
formation and  acknowledge  that  they  had  participated 
in  the  proxy  contest. 

The  main  thrust  of  the  complaint  against  the  de- 
fendant Shafer,  doing  business  as  Shafer  &  Co.,  was 
that  Shafer  had  violated  Rule  14(a)  11  of  Regulation 
14  by  soliciting  proxies  ( o)i  behalf  of  the  management 
of  the  U.I.C.)  from  stockholders  of  United  Industrial 
Corporation,  without  first  submitting  his  proxy  solicit- 
ing material  to  the  Securities  and  Exchange  Commis- 
sion, and  further,  without  having  filed  a  Schedule  14-B 
as  required  by  Rule  14(a)llof  Regulation  14. 

Since  the  "participation"  of  Gira,  Petersen  and 
Yaras,  if  any,  as  well  as  the  "participation"  of  Shafer 
&  Co.,  if  any,  is  not  necessarily  to  be  imputed  either 
to  the  Stockholders'  Protective  Committee  or  U.I.C. 


management,  therefore,  in  this  brief,  the  Appellants 
will  concern  themselves  with  those  areas  of  the 
pleadings,  evidence  and  substantive  law  which  relate 
to  the  charges  made  against  the  Appellants,  to-wit: 

the  solicitation  of  proxies  by  false  and  misleading  state- 
ments of  material  facts. 

Statement  of  Facts. 

United  Industrial  Corporation  is  a  Delaware  corpora- 
tion. The  securities  of  United  Industrial  Corporation 
are  widely  distributed  among  some  15,000  shareholders. 
The  common  and  preferred  stock  of  United  Industrial 
Corporation  was,  until  January  16,  1961,  listed  and 
registered  on  the  New  York  Stock  Exchange  and  the 
Pacific  Coast  Stock  Exchange.  United  Industrial  Cor- 
poration commenced  operation  in  January  of  1960,  as 
the  result  of  a  merger  of  Topp  Industries  Corporation, 
a  Delaware  corporation,  and  United  Industrial  Corpora- 
tion, a  Michigan  corporation.  The  surviving  corpora- 
tion, Topp  Industries  Corporation,  thereafter  changed 
its  name  to  United  Industrial  Corporation. 

Bernard  F.  Gira  and  Herbert  J.  Petersen,  who  had 
been  the  principal  officers  of  Topp  Industries  Corpora- 
tion, were  elected  by  the  Board  of  Directors  of  the 
merged  corporation  as  President  and  Executive  Vice- 
President,  respectively.  They  served  as  members  of 
the  Board  of  Directors  during  the  year  1960. 

Late  in  1960  it  became  apparent  to  the  Board  of 
Directors  that  the  assets  of  United  Industrial  Corpora- 
tion would  be  subjected  to  certain  write  downs  and  ad- 
justments totalling  several  millions  of  dollars.  The 
Board  of  Directors  of  United  Industrial  Corporation 
met  on  January   12,   13  and   14,    1961   to  consider  the 
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handling  of  the  impending  write  downs  which  the  au- 
ditors were  having  difficuUy  in  estimating  due  to  some 
alleged  improper  accounting  practices.  The  closest  es- 
timate at  this  date  was  in  the  vicinity  of  $6,000,000.00 
to  $7,000,000.00.  During  the  course  of  these  meetings 
it  was  suggested  by  other  members  of  the  Board  of 
Directors  to  Gira  and  Petersen  that  the  necessary  re- 
port of  the  impending  write  downs  which  was  to  be 
made  to  the  various  stock  exchanges  and  the  Securities 
and  Exchange  Commission  could  be  made  more  favor- 
ably if  the  principal  officers,  under  whose  management 
the  problems  had  developed,  were  no  longer  holding  that 
position.  In  response  to  this  suggestion,  Gira  and  Pet- 
ersen tendered  their  resignations  as  President  and  Ex- 
ecutive Vice-President,  which  were  accepted  by  the 
Board  of  Directors.  Thereafter,  and  at  the  culmina- 
tion of  the  three  day  meeting,  January  14,  1961,  they 
volunteered  their  resignations  as  Directors  of  the  cor- 
poration. 

On  about  January  16,  1961,  the  report  of  the  write 
down  was  made  to  the  New  York  Stock  Exchange  and 
to  the  Securities  and  Exchange  Commission.  The  New 
York  Stock  Exchange,  Securities  and  Exchange  Com- 
mission and  the  Pacific  Coast  Stock  Exchange  imme- 
diately suspended  trading  in  the  securities  of  United 
Industrial  Corporation.  By  this  time  the  market  value 
of  the  common  stock  had  dropped  to  an  all  time  low 
of  $4-7/8.  Approximately  one  year  before,  in  Janu- 
ary 1960,  the  market  price  had  been  $11-7/8.     [Ex.  13.] 

Several  days  after  the  suspension  of  trading,  Gira 
telephoned  Richard  I.  Roemer,  an  attorney  with  the 
firm  of  Vaughan,  Brandlin  &  Baggot.  [R.  T.  214-215.] 
Gira  had  become  acquainted  with  Roemer  during  the 
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preceding  year  in  which  Roemer  had  done  legal  work 
for  one  of  the  subsidiaries  of  United  Industrial  Cor- 
poration, namely,  U.  S.  Science  [R.  T.  211-212],  which 
had  been  under  the  management  of  the  brother  of  Bern- 
ard F.  Gira,  namely,  Robert  Gira,  before  Robert  Gira 
was  transferred  to  a  different  division.  [R.  T.  212- 
213.]  Bernard  Gira  had  been  sufficiently  impressed 
with  Roemer's  ability  that  he  had  previously  offered 
Roemer  a  job  as  general  counsel  for  United  Industrial 
Corporation  in  October  of  1960.  Roemer  never  ac- 
cepted the  offer,  however.  At  Gira's  request,  Roemer 
and  his  partner,  J.  J.  Brandlin,  met  with  Gira  at  Gira's 
home  approximately  a  week  after  the  suspension  of 
trading  had  taken  place.    [R.  T.  214,  1241-1242.] 

At  this  meeting  Gira  advised  Brandlin  and  Roemer 
that  he  and  Petersen  had  a  combined  investment  of 
close  to  100,000  shares  of  stock  in  the  company,  and 
that  this  investment  represented  a  major  part  of  their 
personal  assets,  and  that  he  was  very  concerned  over 
the  future  prospects  of  their  investment.  He  expressed 
dissatisfaction  with  the  practices  of  certain  members  of 
the  Board  of  Directors  who  had  assumed  apparent  lead- 
ership of  the  present  management.  He  expressed  the 
view  that  the  financial  future  of  the  corporation  was 
in  jeopardy.  He  also  indicated  that  he  had  heard  ru- 
mors that  the  management  might  be  taking  legal  ac- 
tion against  Petersen  and  him.  and  that  there  was  a 
possibility  of  an  investigation  by  the  Securities  and  Ex- 
change Commission  concerning  the  suspension  of  trad- 
ing. 

Gira  asked  Brandlin  and  Roemer  for  suggestions  as 
to  his  future  course.  Brandlin  and  Roemer  listened 
and  then  suggested  several  things,   including  the  pos- 
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sibility  of  a  proxy  contest.  [R.  T.  217.]  Gira  in- 
dicated that  he  was  not  interested  in  engaging  in  a 
proxy  contest  nor  in  returning  to  the  management  of 
the  affairs  of  U.I.C.,  he  indicated  that  he  was  in  very 
poor  heahh,  and  might  have  to  undergo  major  surgery 
in  the  near  future.  Brandhn  and  Roemer  then  stated 
that  they  were  in  no  position  to  advise  him  properly 
on  such  short  notice,  and  suggested  that  he  come  in 
to  their  office  after  they  had  had  time  to  give  the  mat- 
ter more  thought.    [R.T.  215-217,  1242-1244.] 

There  followed  a  meeting  in  Brandlin's  office  a  couple 
of  days  later,  with  only  Gira  present,  and  at  this  time 
the  three  were  in  accord  that  both  Gira  and  Petersen 
should  be  primarily  interested  in  clearing  their  names 
from  any  stigma  resulting  from  the  newspaper  articles 
commenting  on  their  resignations  and  the  recent  sus- 
pension of  trading  in  stock ;  that  there  was  nothing  to  be 
done  about  the  impending  lawsuits  except  to  await  their 
filing  and  then  concentrating  their  efforts  on  defending 
themselves,  but  that  they  should  not  engage  in  any  proxy 
contest.  [R.  T.  1246-1248.]  Gira  stated  definitely  that 
he  and  Petersen  were  not  interested  in  engaging  in  a 
proxy  contest.  Gira  had  already  received  calls  from 
stockholders  who  were  dissatisfied  and  asking  for  advice, 
and  he  then  told  Brandlin  that  if  the  law  firm  were  in- 
terested in  handling  a  proxy  contest  for  other  stock- 
holders, they  would  refer  any  such  calls  to  the  law  firm. 
fR.  T.  1248-1249,  1372-1375;  Ex.  33,  pp.  192-193.] 

At  this  time,  Brandlin  indicated  that  the  firm  might 
be  interested  in  handling  a  proxy  contest  for  other  in- 
terested stockholders  who  might  approach  him,  but  in- 
dicated that  it  would  be  dependent  upon  whether  or 
not  he  would  be  able  to  organize  an  outstanding  slate 
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of  businessmen  who  would  be  definitely  independent  of 
any  other  faction  connected  with  United  Industrial  Cor- 
poration, including  Gira  and  Petersen.  Brandlin  also 
indicated  that  if  the  firm  went  into  any  proxy  contest 
that  it  would  need  a  stockholders'  list,  and  would  prob- 
ably need  the  services  of  a  qualified  public  relations 
man.  Gira  indicated  that  he  and/or  Petersen  had  pos- 
session of  a  stockholders'  list,  and  that  they  would  let 
Brandlin  use  it.  [R.  T.  1248-1250.]  At  this  time 
Gira  gave  Brandlin  the  name  of  Pete  Summers 
as  being  a  public  relations  man  who  had  previously 
worked  for  United  Industrial  Corporation,  and  was  fa- 
miliar with  its  operation.     [R.  T.  1223,  1254.] 

Approximately  two  days  later,  on  Friday,  January  27, 
1961,  Gira  and  Petersen  came  back  to  the  office  of 
Brandlin  and  Roemer  and  delivered  a  stockholders'  list 
to  Roemer  who  indicated  that  the  firm  intended  to  make 
a  duplicate  copy  of  it.  Gira  and  Petersen  also  told 
Roemer  the  names  of  some  of  the  more  substantial 
stockholders  of  the  company.  Then  Petersen  asked 
Roemer  to  transmit  the  list  to  the  headquarters  of 
United  Industrial  Corporation  when  the  firm  had  fin- 
ished duplicating  it.  [R.  T.  79-81.]  Thereafter,  on 
Sunday,  the  29th  of  January,  1961,  immediately  after 
the  list  had  been  duplicated,  Brandlin  personally  deliv- 
ered the  list  to  the  headquarters  of  United  Industrial 
Corporation.    [R.  T.  220-227,  1250-1251.] 

During  the  trial,  the  Securities  and  Exchange  Com- 
mission sought  to  prove  that  the  stockholders'  list  had 
been  stolen  from  United  Industrial  Corporation's  head- 
quarters, either  by  or  at  the  request  of  Gira  and/or 
Petersen.  Petersen,  however,  testified  that  the  list  had 
been  accidentally  included  among  certain  other  books, 
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papers  and  personal  effects  which  had  been  transported 
from  his  United  Industrial  Corporation  offices,  prob- 
ably on  the  day  he  left.  [R.  T.  69-72.]  However, 
it  may  have  been  on  another  occasion  a  few  days  there- 
after.    [R.  T.  194.] 

The  evidence  offered  by  the  Securities  and  Ex- 
change Commission  in  support  of  their  contention 
that  the  list  was  stolen  was  objected  to  by  the 
Appellants,  and  the  objection  was  sustained  as  to 
all  of  the  Appellants,  Stockholders'  Protective  Com- 
mittee.    [R.    T.    54,    58,    162,    164,    189,    192,    200.] 

As  of  the  time  the  law  firm  had  received  the  stock- 
holders' list  they  had  also  received  a  telephone  call  from 
Herman  Yaras,  then  owner  of  approximately  15,000 
shares  of  United  Industrial  Corporation  [R.  T.  1202] 
(a  defendant  who  was  dismissed  on  judgment  of  non- 
suit). [R.  T.  1517.]  Yaras  indicated  that  he  was  in- 
terested in  seeing  new  management  on  the  Board  of 
Directors  of  United  Industrial  Corporation,  and  indi- 
cated his  intention  to  come  to  the  law  firm's  offices 
to  discuss  the  matter.  [R.  T.  1204.]  At  approximate- 
ly the  same  time  the  firm  received  a  telephone  call 
from  Pete  Summers,  who  had  been  told  by  Petersen 
that  the  firm  might  need  the  services  of  a  public  rela- 
tions man.  [R.  T.  1222-1223.]  Summers  indicated 
he  was  seeking  a  possible  job  handling  public  relations 
for  any  proxy  contest  which  the  firm  might  engage 
in.  During  the  course  of  this  conversation,  Summers 
indicated  to  Roemer  that  he  knew  Nathaniel  Dumont 
well  and  thought  Dumont,  owner  of  5,100  shares,  might 
be  interested  in  engaging  in  a  proxy  contest,  and  told 
Roemer  he  would  make  an  inquiry  of  Dumont.  [R.  T. 
2179-2184.]     Shortly  thereafter,  and  before  the  date  on 


—14— 

which  the  stockholders'  Hst  was  duplicated,  Dumont 
transmitted  a  telephone  message  to  the  law  firm, 
through  Summers,  to  the  effect  that  he  was  interested 
in  discussing  a  proxy  contest,  and  wanted  an  appoint- 
ment with  either  Brandlin  or  Roemer.  [R.  T.  1594, 
2181.]  Within  a  few  days  after  the  stockholders'  list 
had  been  duplicated,  Brandlin  had  already  talked  in  per- 
son to  Dumont  who  indicated  a  willingness  to  explore  a 
proxy  contest,  to  serve  on  any  committee  that  was  organ- 
ized, and  pledged  funds  in  support  of  a  contest  if  Brand- 
lin decided  to  undertake  it.  [R.  T.  1213,  1231.]  Brandlin 
also  talked  personally  to  Yaras  who  encouraged  him 
to  take  steps  to  organize  a  proxy  committee,  but  in- 
dicated his  personal  reluctance  to  serve  on  any  com- 
mittee which  might  be  formed.  [R.  T.  1232.]  With- 
in a  day  or  so  of  his  discussion  with  Dumont,  Brandlin 
sounded  out  Henwood,  a  friend  and  client,  whether  he 
might  be  interested  in  serving  on  a  slate  of  directors 
if  the  firm  went  into  a  proxy  contest.  [R.  T.  1210.] 
During  this  same  few  days,  Roemer  received  telephone 
calls  from  stockholders  Elmer  Luther  and  Roy  Wil- 
liams, both  of  whom  authorized  the  law  firm  to  take 
whatever  steps  it  thought  necessary  to  oppose  the  man- 
agement of  United  Industrial  Corporation.  [R.  T.  229- 
232,  1315-1318;  Exs.  28,  J.]  Immediately  thereafter, 
Brandlin  and  Roemer  commenced  organizing  a  commit- 
tee to  oppose  management  which  subsequently  was 
called  the  Stockholders'  Protective  Committee.  [R.  T. 
232-233.] 

The  selection  of  the  Stockholders'  Protective  Com- 
mittee was  made  primarily  by  attorneys  Brandlin  and 
Roemer.  Brandlin  selected  Armogida,  Beshara,  Hen- 
wood,  Lawry,  McLaughlin,  Poe,  Summers  and  Wulfe- 
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kuhler.  Roemer  selected  Foss  and  Soderstrom,  and 
also  received  the  initial  calls  from  Williams  and  Luther; 
and  Summers  selected  Steel  and  Henwood  selected  Zod- 
da.  [R.  T.  234-235,  1340-1341.]  Other  people  were 
contacted,  such  as  John  Roosevelt,  son  of  former  Pres- 
ident of  the  United  States;  Jerome  Teggeler,  partner 
of  Dempsey,  Teggeler  &  Co. ;  Gilbert  Van  Camp,  Sr. ; 
Rosalind  Tripp;  Edward  Baruch;  W.  J.  Alford;  Jules 
Schubot,  long  time  stockholders  of  U.I.C.  or  its  predeces- 
sor. For  various  reasons  those  people  declined  to  serve. 
[R.  T.  324-328,  1341-1342.] 

The  original  selections  where  made  on  a  tentative 
basis  with  the  understanding  that  each  prospective  mem- 
ber was  to  have  the  opportunity  to  ratify  the  entire 
make  up  of  the  slate  before  making  the  final  acceptance. 
[R.  T.  330.]  It  was  also  understood  by  all  members 
of  the  slate  that  the  law  firm  would  not  have  a  per- 
manent commitment  to  go  forward  unless  and  until  it 
was  satisfied  that  the  slate  had  a  reasonable  chance 
to  win  the  contest.     [R.  T.  330,  1262,  1340.] 

During  the  course  of  the  organization  of  the  slate, 
several  of  the  prospective  slate  members  inquired  about 
acquiring  shares  of  stock  in  the  corporation.  Roemer 
contacted  Yaras  and  purchased  2,000  shares  from  the 
pledgee  of  Yaras'  stock  and,  in  turn,  resold  at  his  cost 
1,000  shares  among  prospective  members  of  the  slate. 
[R.T.  244-246.] 

Sometime  in  late  February,  1961,  Henwood  had  a 
conference  with  Gira  and  Petersen  together  with  Brand- 
lin  and  Roemer  and  attorney  Kendrick,  representing 
Gira  and  Petersen,  at  which  time  Gira  and  Petersen, 
at  the  request  of  Henwood  and  Brandlin,  outlined  the 
operations  of   the   various   subsidiaries   of   the   United 
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Industrial  Corporation  so  that  Henwood  and  Brandlin 
would  have  a  better  understanding  of  the  corporation. 
[R.  T.  288,  291-295,  1264-1265,  1668-1669.]  On  an- 
other occasion,  Brandlin  met  with  Gira,  Petersen  and 
their  attorney  and  indicated  to  them  that  the  Protec- 
tive Committee  intended  to  send  a  telegram  to  the  man- 
agement of  U.I.C.  warning  the  Management  that  state- 
ments to  the  effect  that  the  Protective  Committee  was 
a  "front"  for  Gira  and  Petersen  were  libelous,  and 
Brandlin  urged  that  Gira  and  Petersen  send  a  similar 
telegram.  Brandlin  does  not  know  whether  Gira  and 
Petersen  ever  sent  such  a  telegram.  [R.  T.  1263-1264, 
1425-1427.] 

The  first  step  in  the  contest  taken  by  the  Commit- 
tee was  to  prepare  proxy  soliciting  material.  This  ma- 
terial was  prepared  primarily  by  the  attorneys  who  sub- 
mitted preliminary  drafts  to  each  member  of  the  Com- 
mittee for  their  perusal  and  comment  before  the  draft 
was  submitted  on  March  13,  1961,  to  the  Securities  and 
Exchange  Commission  for  their  clearance.  [R.  T.  277- 
278,  302.]  Upon  the  submission  of  the  initial  draft, 
Mr.  Sharon  Risk,  who  was  in  charge  of  the  staff  group 
handling  the  matter  for  the  Securities  and  Exchange 
Commission,  indicated  that  the  staff  was  not  in  a  po- 
sition to  clear  the  material  until  they  had  more  infor- 
mation concerning  the  "genesis"  of  the  Stockholders' 
Protective  Committee.  [R.  T.  1797-1798.]  At  this 
time  the  SEC  Staff  indicated  that  they  wanted  to  take 
the  testimony  of  various  members  of  the  Committee 
and  other  persons,  both  in  Washington,  D.C.,  and  in 
Los  Angeles.  [R.  T.  1275-1277,  1799-1800.]  The  at- 
torneys for  the  Committee  agreed  to  make  the  mem- 
bers of  the  Committee  available.     [R.  T.   1277-1278.] 
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Thereafter  the  Securities  and  Exchange  Commission 
pursuant  to  an  order  of  Section  21  (a)  of  the  Securi- 
ties and  Exchange  Act  of  1934  took  the  testimony  of 
Henwood,  Roemer,  McLaughhn,  Wulfekuhler,  WiUiams, 
Luther,  Dumont,  Ballance,  Soderstrom,  Lawry,  Gira, 
Petersen  and  Yaras  for  the  stated  purpose  of  "deter- 
mining the  adequacy  and  accuracy  of  the  proxy  solici- 
tation material  of  the  Stockholders'  Protective  Com- 
mittee." [R.  T.  1166-1169;  Exs.  29-39;  42.]  These 
proceedings  ran  concurrently  in  Washington,  D.C.,  and 
Los  Angeles  and  took  a  period  of  approximately  five 
days,  commencing  on  the  27th  day  of  March  and  end- 
ing on  the  31st  day  of  March,  1961.  [R.  T.  1279.] 
After  the  Securities  and  Exchange  Commission  staff 
had  completed  the  examinations  of  the  various  wit- 
nesses, and  had  received  other  oral  and  documentary  in- 
formation from  the  attorneys  for  the  Committee,  the 
staff  then  consulted  with  Roemer  in  Washington,  D.C., 
and  outlined  what,  in  their  opinion,  should  be  included 
in  the  proxy  soliciting  material.  [R.  T.  1820-1829.] 
This  zvas  in  line  ivith  their  stated  policy  of  giving  as- 
sistance to  those  zvho  seek  their  counselling  in  attempt- 
ing to  comply  with  the  Regulations.  [R.  T.  547.] 
The  attorneys  for  the  Committee  had  not  been  present 
at  the  taking  of  the  testimony  of  the  various  witnesses 
except  in  the  case  of  Roemer  and  Henwood  [R.  T. 
1277],  and  did  not  have  copies  of  any  of  the  transcripts, 
but  nevertheless  redrafted  the  material  in  conformity 
with  the  suggestions  of  the  staff  of  the  SEC  and 
then  resubmitted  it.  There  was  then  held  a  final  con- 
ference between  Roemer  and  various  members  of  the 
staff  of  the  Securities  and  Exchange  Commission  who 
made  additional   comments   and   recommended   changes 
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in  certain  words  and  phrases,  all  of  which  Roemer  com- 
plied with.  [R.  T.  303,  1280-1281,  1829.]  The  Stock- 
holders' Protective  Commitee  finally  received  a  clear- 
ance for  the  mailing  of  their  first  proxy  solicitation 
material  on  the  6th  day  of  April,  1961.  [R.  T.  302.] 
Thereafter,  on  the  13th  day  of  April,  1961,  the  pro- 
posed second  mailing  was  transmitted  to  the  staff  of 
the  SEC  and  was  cleared  on  the  23rd  day  of  April, 
1961.  [R.  T.  309.]  Again  in  this  instance  the  staff 
of  the  Securities  and  Exchange  Commission  suggested 
a  considerable  portion  of  the  language  of  the  accom- 
panying letter  which  was  used  by  the  Committee.  [R. 
T.  309.]  The  third  prospective  mailing  was  transmitted 
to  SEC  on  or  about  the  14th  day  of  May,  1961,  and 
was  cleared  on  the  25th  day  of  May,  1961.  [R.  T. 
310.]  There  were  but  a  few  changes  suggested  by 
the  SEC  for  this  mailing.  The  proposed  fourth  mailing 
was  sent  to  the  SEC  on  the  3rd  day  of  July,  1961,  and  on 
this  occasion  a  staff  member  of  the  Securities  and  Ex- 
change Commission  dictated  the  changes  over  the  tele- 
phone to  Roemer  who  took  them  down  on  or  about  July 
11,  1961.  [R.  T.  311,  1983-1984,  2027.]  All  of  the  mail- 
ings of  the  Stockholders'  Protective  Committee  appear 
in  Exhibits  13  and  A,  and  some  of  the  passages  which 
became  relevant  in  this  case  are  as  follows : 

From  Mailing  No.  1 : 

"The  formation  of  the  Stockholders'  Protective 
Committee  started  after  Richard  I.  Roemer,  a  mem- 
ber of  the  Committee,  a  nominee  for  director,  and 
a  partner  in  the  law  firm  representing  the  Com- 
mittee, received  complaints  from  stockholders  El- 
mer M.  Luther,  Jr.,  a  former  employee  of  a  sub- 
sidiary of  the  company,  and  Roy  L.  Williams,  B.  F. 
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Gira's  uncle,  who  own  respectively  250  and  400 
shares  of  the  common  stock  of  your  company.  They 
complained  about  the  decrease  in  market  value  of 
the  stock,  its  suspension  from  trading,  and  the  ap- 
parent internal  conflict  within  the  board  of  direc- 
tors. These  two  stockholders  requested  Mr.  Roem- 
er  to  take  whatever  steps  were  necessary  to  form  a 
new  slate  of  directors  and  provide  your  company 
with  new  management.  This  was  done  by  contact- 
ing men  whom  the  organizers  of  the  slate  con- 
sidered to  be  leaders  in  industry,  business  and  the 
professions.  The  selection  was  made  with  the  qual- 
ifications of  the  individual  as  the  primary  consid- 
eration and,  secondly,  his  stockholdings  in  the 
company.  Those  men  who  did  not  then  own  stock 
could  not  purchase  it  in  the  usual  manner,  since 
trading  had  been  suspended.  As  a  result,  Mr. 
Roemer  purchased  2,000  shares  of  the  company's 
common  stock  from  Mr.  Herman  Yaras  who  in 
the  past  had  been  a  financial  consultant  to  the 
company.  Mr.  Yaras  still  owns  10,000  shares  of 
the  common  stock  of  the  company.  Of  the  shares 
purchased  by  Mr.  Roemer,  1,000  were  sold  in  100 
share  lots  to  ten  members  of  the  slate  at  no  profit. 
Mr.  Roemer  retains  the  remaining  1,000  shares." 
"Prior  to  the  foregoing,  Mr.  Roemer  and  one 
of  his  partners,  J.  J.  Brandlin,  conferred  with  B. 
F.  Gira  and  H.  J.  Petersen,  the  former  president 
and  executive  vice  president,  respectively,  of  the 
company,  concerning  Gira's  and  Petersen's  invest- 
ments in  the  company.  Together,  Messrs.  Gira  and 
Petersen  own  in  excess  of  95,000  shares  of  the 
common  stock  of  the  company.     They  stated  that 
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they  were  not  interested  in  waging  a  proxy  con- 
test, but  they  did  furnish  the  Committee  with  in- 
formation concerning  the  company  inchiding  a 
stockholders  hst.  The  law  firm  of  Vaughan, 
Brandlin  &  Baggot,  in  which  Messrs.  Brandlin  and 
Roemer  are  partners,  does  not  represent  Messrs. 
Gira  and  Petersen,  nor  are  Messrs.  Gira  and  Peter- 
sen members  of  the  Committee." 

"This  Protective  Committee,  its'  agents  and  its' 
employees,  and  anyone  else  directly  or  indirectly 
connected  with  it,  have  no  contracts,  arrangements 
or  understandings  of  any  kind  whatsoever,  direct 
or  indirect,  with  Messrs.  Luther,  Williams,  Gira 
and/or  Petersen,  concerning  future  employment,  fi- 
nancing of  this  proxy  contest,  or  any  other  rela- 
tionship with  your  company," 

From  Mailing  No.  3 : 

"Management,  in  its  recent  so-called  'Interim 
Report'  and  perhaps  in  ensuing  proxy  statements, 
apparently  hopes  to  confuse  you  by  attempting  to 
link  this  Protective  Committee  with  Mr.  Gira  and 
Mr.  Petersen.  Management  has  brought  a  law- 
suit to  void  all  of  the  blue  proxies  which  you  have 
given  this  Committee.  Management  claims  in  this 
lawsuit  (and  has  claimed  in  this  proxy  contest) 
that  we  and  our  slate  of  directors  are  the  agents 
of  Messrs.  Gira  and  Petersen.  Our  Proxy  State- 
ment, which  you  received  about  April  11,  1961. 
disclosed  that  Gira  and  Petersen  helped  the  Com- 
mittee. In  addition,  they  are  the  owners  of  close 
to  100,000  shares  of  common  stock  of  U.I.C., 
and  we  hope  to  receive  their  proxies.  As  pre- 
viously  stated,    they   gave    us    the    help    indicated 
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in  our  Proxy  Statement,  and  we  welcomed  that 
help  just  as  we  welcome  the  help  and  support  of 
all  stockholders.  We  appreciate  the  confidence  in 
our  slate  of  directors  expressed  by  each  of  you 
who  has  sent  us  a  BLUE  PROXY." 

"Management  claims  that  our  slate  is  a  'front' 
for  Gira  and  Petersen,  so  let's  look  at  the  facts! 
Messrs.  Wulfekuhler,  Armogida,  Beshara,  and  Gen- 
eral Ballance  know  Gira  and  Petersen  primarily  as 
the  former  president  and  executive  vice  president 
of  the  company  in  which  they  all  are  substantial 
stockholders.  Armogida  and  Beshara  were  form- 
erly large  stockholders  of  Perry  Rubber  Company, 
now  a  valuable  subsidiary  of  U.I.C.,  and  dealt  with 
Gira  and  Petersen  during  its  acquisition  by  U.I.C. 
Mr.  Foss  met  Mr.  Gira  and  Mr.  Petersen  about 
two  years  ago,  and  they  have  met  two  or  three 
times  since  then  on  matters  not  related  to  this 
proxy  contest.  Mr.  Henwood  met  and  talked  with 
Gira  and  Petersen  once  late  in  February,  1961,  for 
the  purpose  of  obtaining  information  about  U.I.C. 
Mr.  Dumont  owns  an  interest  in  some  unimproved 
land  in  which  Mr.  Gira,  among  others,  has  a 
10%  interest.  Mr.  Dumont  met  Gira  and  Petersen 
during  World  War  II  when  their  business  interests 
were  in  allied  fields  (not  related  to  U.I.C.  or  its 
subsidiaries).  They  have  had  various  business 
dealings  between  1945  and  about  1953,  none  of 
which  were  related  to  U.I.C.  or  its  subsidiaries, 
and  they  have  met  socially  on  a  few  occasions. 
Our  original  Proxy  Statement  discusses  the  ac- 
quaintance of  Messrs.  Roemer  and  Summers  with 
Gira  and  Petersen.  The  remaining  members  of  the 
slate,  Messrs.  Steel,  Zodda,  Lawry,  Soderstrom  and 
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McLaughlin,  have  never  met  or  communicated  in 
any  way  with  Messrs.  Gira  and  Petersen.  We 
understand  Mr.  Petersen  remembers  meeting  Mr. 
McLaughlin  during  World  War  II,  but  Mr.  Mc- 
Laughlin has  no  recollection  of  this." 

"The  attorneys  for  the  Committee  and  to  a  les- 
ser extent,  members  of  the  slate  of  directors  them- 
selves, have  obtained  the  participation  of  fine  busi- 
ness and  professional  men  who  have  agreed  to  serve 
as  directors  of  your  company.  They  did  not  per- 
form these  services  for  Petersen  and  Gira,  or  any- 
one else  not  named  in  our  soliciting  material." 

"We  do  not  feel  that  it  should  be  necessary 
to  repeat  that  this  Committee  and  its  slate  of  di- 
rectors have  no  obligation,  contracts,  arrange- 
ments, or  understandings  of  any  kind  whatsoever 
with  Gira,  Petersen,  any  member  of  the  slate,  or 
anyone  else.  THAT  IS  THE  FACT!  Study  the 
records  of  the  members  of  our  slate  and  we  think 
you  will  agree  that  men  of  their  ability  and  in- 
tegrity do  not  'front'  for  anyone." 

"The  only  commitment  our  slate  members  have 
made  to  ANYONE  is  to  use  their  best  ability  to  re- 
store confidence  in  U.I.C.  and  give  the  company  the 
best  management  possible  with  the  hope  that  prof- 
it will  result  to  all  of  the  stockholders  along  with 
sound  growth.  WE  MAKE  THIS  COMMIT- 
MENT TO  EACH  AND  EVERYONE  OF 
YOU!" 

Again  From  Mailing  No.  1 : 

"None  of  the  aforementioned  nominees  for  di- 
rector, except  as  hereinafter  stated,  has  heretofore 
been  a  director  of  the  company  or  has  had,  or  now 
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has,  any  material  interest,  direct  or  indirect,  in  any 
material  transaction  of  the  company  except  as  a 
stockholder.  James  V.  Armogida  and  Fred  A. 
Beshara  have  the  right  to  receive  additional  stock 
of  the  company  based  upon  the  net  pre-tax  prof- 
its of  Perry  Rubber  Company,  a  subsidiary  of  the 
company,  during  the  next  four  years,  under  a  con- 
tract dated  March,  1960.  Vaughn,  Brandlin  & 
Baggot,  of  which  Richard  I.  Roemer  is  a  partner, 
rendered  legal  services  to  the  company  and  its  sub- 
sidiaries during  the  last  18  months  and  received 
fees  amounting  to  $18,465.  Pete  Summers,  Inc., 
public  relations  consultant,  of  which  Clarence  L. 
Summers  is  president,  had  an  agreement  with  the 
company  to  conduct  a  products  survey  over  a 
90-day  period  for  a  fee  of  $15,000.  It  has  re- 
ceived $5,000  to  date  under  this  agreement.  Mr. 
Summers,  in  December,  1960,  proposed  to  the  com- 
pany that  he  be  paid  a  finder's  fee  in  the  event 
prospective  acquisitions  which  he  might  locate 
would  be  purchased  by  the  company.  This  pro- 
posal was  not  accepted  by  the  company,  and  Mr. 
Summers  has  received  no  payments  and  makes  no 
claims  thereunder.  Mr.  Summers  has  authorized 
the  Committee  to  state  that  he  waives  all  rights  he 
might  have,  if  any,  under  such  proposal.  Each 
of  the  nominees  has  advised  the  Committee  that  he 
is  not  a  party  to  any  contracts,  arrangements,  or 
understandings  with  any  person  with  respect  to 
any  securities  of  the  company,  and  that  neither  he 
nor  any  of  his  associates  has  any  contracts,  ar- 
rangements, or  understanding  with  any  person 
with    respect    to    any    future    employment    by    the 
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company  or  any  of  its  affiliates  or  with  respect  to 
any  future  transaction  to  which  the  company  or 
any  of  its  affihates  will  or  may  be  a  party." 

"Should  the  Protective  Committee  be  successful 
in  electing  a  majority  of  the  directors  of  the  com- 
pany, counsel  for  the  Committee,  Vaughan,  Brand- 
lin  &  Baggot,  and  the  Committee's  public  relations 
consultant,  Pete  Summers,  Inc.,  feel  that  in  the 
ordinary  course  of  events  the  board  of  directors 
will  consider  the  use  of  their  services  in  the  future 
as  counsel  and  public  relations  consultant,  respec- 
tively. However,  no  contracts,  understandings, 
commitments,  or  arrangements,  written  or  oral,  ex- 
press or  implied,  exist  with  respect  to  these  mat- 
ters. There  are  no  contracts,  arrangements,  or 
understandings  with  any  person  with  respect  to 
any  future  sale,  purchase,  merger,  acquisition,  or 
other  transaction  of  any  kind  or  character  with  re- 
spect to  which  the  company  or  any  of  its  af- 
filiates are  or  may  be  a  party." 

From  Mailing  No.  4 : 

"WE  ARE  CRITICAL! 

"DEAR  FELLOW  STOCKHOLDERS: 

"For  Management  to  say  that  this  Committee  is 
not  critical  of  Mr.  Gira  and  Mr.  Petersen  is  ridic- 
ulous. Mr.  Huntington,  who  signed  Manage- 
ment's proxy  material  dated  June  26th,  or  who- 
ever wrote  that  document,  apparently  chose  to  ig- 
nore the  fact  that  we  have  consistently  criticized 
the  Directors  who  served  during  1960,  which  in- 
cludes Gira  and  Petersen." 
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"IVe  are  critical  of  Gira  and  Petersen  and  we 
are  equally  as  critical  of  Huntington,  Fein,  Good- 
man and  all  the  o titer  Directors  who  served  during 
1960,  and  who  are  now  asking  for  your  vote.  The 
Directors  running  for  re-election  who  served  dur- 
ing 1960  and  1961  are  FEIN,  GOODMAN, 
HUNTINGTON,  HUFTY,  MANN,  WEIL  and 
BARBER." 

"In  our  opinion,  these  men,  including  Gira  and 
Petersen,  and  Mr.  Huntington,  who  was  Chairman 
of  the  Board  during  1960  and  1961,  and  Mr.  Fein, 
who  is  now  Chairman  of  the  Executive  Commit- 
tee, must  and  will  bear  the  responsibility  for  the 
chaotic  condition  of  United  Industrial  Corporation. 
The  seven  Directors  now  asking  for  your  vote,  led 
by  Fein,  Huntington  and  Goodman,  disavow  any 
responsibility  for  your  company's  problems.  They 
claim  their  confidence  in  Gira  and  Petersen  was 
'misplaced'.  We  charge  that  the  confidence  that 
the  stockholders  placed  in  all  of  the  Directors  was 
misplaced." 

"LET'S  CLEAR  THE  AIR  ON  GIRA  AND 
PETERSEN— ONCE  AND  FOR  ALL 

"Management's  so-called  'Interim  Report'  of 
May  15,  1961,  again  in  Huntington's  letter  of  June 
1,  1961,  and  now  in  their  latest  report  dated  June 
26,  1961.  charges  that  this  Committee  is  a 
'front'  for  Gira  and  Petersen.  This  is  false!  Study 
our  list  of  nominees  and  their  backgrounds,  and 
we  believe  you  will  agree  that  men  of  their  caliber 
do  not  'front'  for  anyone." 

"IVE  REPEAT:  We  have  no  commitment  of 
any  kind  to  or  from  Gira  or  Petersen.     They  are 
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not  'motivating'  this  Committee.  A  vote  on  the 
Blue  Proxy  will  not  be  a  vote  for  'Gira  and 
Petersen'  or  anyone  else  not  disclosed  to  you.  Gira 
and  Petersen  are  not  and  cannot  use  this  Com- 
mittee as  a  'medium'  to  seize  control  of  the  com- 
pany. We  had  told  you  of  the  assistance  we  had 
from  Gira  and  Petersen  long  before  you  received 
the  'Interim  Report.'  We  repeated  our  position 
in  Report  #3  and  state  it  again  above.  We  sup- 
pose, however,  that  Management  will  continue  to 
harp  on  the  subject  of  Gira  and  Petersen  because 
they  have  nothing  else  to  say,  and  they  must 
'pass  the  buck.'  Certainly  there  is  little  they  can 
say  that  will  justify  or  even  explain  the  results  for 
1960,  except  to  point  at  Gira  and  Petersen  and 
attempt  to  link  this  Committee  with  them.  We 
don't  believe  yon  will  be  misled  by  Management's 
tactics." 

"These  'results'  were  'achieved'  during  the  time 
that  Gira  was  President,  Petersen  was  Executive 
Vice  President,  Huntington  was  Chairman  of  the 
Board,  Fein  was  Chairman  of  the  Executive  Com- 
mittee, and  they  were  all  Directors,  along  with 
Weil,  Mann,  Barber.  Hufty  and  Goodman.  ALL 
OF  THESE  MEN,  EXCEPT  GIRA  AND 
PETERSEN,  ARE  ASKING  YOU  TO  PUT 
THEM  BACK  IN  OFFICE." 

"Can  Fein,  Huntington,  Goodman,  Barber, 
Mann,  Weil  and  Hufty  disassociate  themselves 
from  these  'results'  by  simply  pointing  to  Gira  and 
Petersen?  If,  as  they  indicate,  they  knew  nothing 
about  what  really  happened  during  1960  then  cer- 
tainly they  were  derelict  in  their  duty  and  should 
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be  replaced.  Do  they  claim  that  all  these  liquid 
assets,  cash  and  marketable  securities,  were  spent 
without  their  knowledge,  or  that  the  bank  debt 
was  increased  zmthout  their  knowledge f  This  is  the 
imphcation  in  their  mailing  of  June  26th.  Even 
assuming  that  they  are  correct  and  that  they  didn't 
know  anything  about  these  things,  would  you  zvant 
them  in  office  for  another  year  so  that  more  can 
go  on  zvithout  them  knowing  about  it?" 

On  or  about  April  25,  1961,  Management  filed  a 
lawsuit  in  the  United  States  District  Court,  Western 
District  of  New  York,  in  Buffalo,  New  York,  naming 
the  Stockholders'  Protective  Committee  and  Gira  and 
Petersen  as  defendants.  The  main  theme  of  this  com- 
plaint, the  same  as  used  in  their  proxy  solicitation  ma- 
terial, was  that  the  Stockholders'  Protective  Committee 
had  made  false  and  misleading  statements  by  denying 
Management's  charges  that  the  Stockholders'  Protec- 
tive Committee  were  acting  on  behalf  of  Gira  and 
Petersen  and  were  the  agents  and  representatives  of 
Gira  and  Petersen.  This  action  was  transferred  to 
the  Southern  District  of  California  in  July  of  1961, 
after  a  motion  for  change  of  venue  by  the  defendants. 
At  this  time  a  counterclaim  was  filed  by  the  Stock- 
holders' Protective  Committee  charging  Management 
with  false  and  misleading  statements  in  their  proxy 
solicitation  material  in  that  they  had  accused  the  Com- 
mittee of  "fronting"  for  Gira  and  Petersen,  and  in- 
dicating that  a  vote  for  the  Protective  Committee  would 
be  "a  vote  for  Gira  and  Petersen."  A  member  of 
the  staff  of  the  SEC  had  repeatedly  urged  the 
attorneys  for  the  Committee  to  file  such  a  counter- 
claim.   [R.  T.   1347-1349.]      In  this  action,  known  as 
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U.I.C.  V.  Henzvood,  No.  747-61 -TC,  each  side  sought 
similar  orders  against  the  other  based,  primarily,  upon 
identically  opposite  and  mutually  exclusive  charges. 

From  the  date  on  which  the  SEC  staff  cleared  the 
initial  solicitation  material  of  the  Stockholders'  Pro- 
tective Committee,  the  attorneys  for  the  Protective 
Committee  had  complied  with  every  request  of  the 
SEC  [R.  T.  311-312,  1347.]  The  SHPC  had  a  strong 
motive  to  comply  with  anything  the  SEC  staff  requested 
because  there  were  much  ahead  in  the  proxy  contest  and 
didn't  want  any  friction  to  develop  with  the  SEC. 
[R.  T.  1295.]  Their  conduct  was  described  by  the 
SEC  staff  member  who  had  charge  of  the  proxy  con- 
test up  to  July  12,  1961,  Mr.  Sharon  Risk,  as  "co- 
operative". [R.  T.  2016-2017.]  On  July  11,  1961, 
when  the  same  member  of  the  staff  of  the  SEC  re- 
quested the  attorneys  for  the  Committee  to  cause  to  be 
filed  a  Schedule  14-B  by  Herman  Yaras  on  the  ground 
that  the  SEC  staff  had  suddenly  decided  that  he  had 
been  active  as  a  "participant"  on  behalf  of  the  Stock- 
holders' Protective  Committee,  said  attorneys  indicated 
that,  although  they  did  not  represent  Mr.  Yaras,  they 
would  contact  his  attorney  and  do  what  they  could  to 
induce  him  to  file  a  14-B.  [R.  T.  285-286.]  There- 
after, they  immediately  contacted  Yaras  and  his  at- 
torney and  persuaded  him  to  file  a  14-B.  Four  busi- 
ness days  later,   on   Monday,   July    17,    1961,    the   at- 


^Excepting  one  instance  in  which  the  attorneys  had  accidentally 
omitted  to  make  a  change  in  a  piece  of  literature.  This  was  in 
reference  to  Bernard  Fein  being  described  as  the  "Chairman  of 
the  Executive  Committee"  as  of  a  certain  date  instead  of  describ- 
ing him  as  a  "Memljer."  The  SEC  staff  member  called  this 
error  to  the  attention  of  Roemer,  who  corrected  it  in  several 
places  in  the  literature,  but  inadvertentlv  failed  to  correct  it  in  one 
place.     [R.  T.  311.] 
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torneys  for  the  Committee  telephoned  the  SEC  in 
Washington,  D.  C,  and  advised  them  that  Mr.  Yaras' 
14-B  was  in  the  mail,  but  on  the  next  day,  July  18, 
1961,  the  staff  of  the  SEC  recommended  to  the  Com- 
mission that  the  action  against  the  Protective  Commit- 
tee be  brought.  [R.  T.  903-907.]  (The  trial  court 
in  the  case  at  bar  subsequently  dismissed  the  case  as 
to  Mr.  Yaras  and  held  that  Mr.  Yaras  was  not  a 
"participant,"  and  therefore  was  not  required  to  file 
Schedule  14-B.)     [C.  T ] 

On  or  about  July  12,  1961,  Gira  and  Petersen  filed 
a  libel  action  against  the  members  of  the  Board  of 
Directors  of  U.I.C  [Ex.  KK]  charging  them  with 
making  derogatory  statements  in  their  proxy  material 
about  Gira  and  Petersen's  "ability  and  integrity."  [R. 
T.  1950.]  At  this  time,  their  attorney,  Kendrick,  sub- 
mitted a  proposed  press  release  concerning  the  filing  of 
the  lawsuit  to  the  SEC  staff  for  their  opinion  as  to 
whether  such  a  press  release  would  constitute  a  proxy 
solicitation.  The  SEC  staff  advised  the  attorney  that 
the  press  release  would  constitute  a  proxy  solicitation 
and  requested  that  Gira  and  Petersen  file  a  Schedule 
14-B.  [R.  T.  1977-1978.]  At  this  time,  the  attorney 
for  Gira  and  Petersen  stated  that  he  would  withdraw 
the  press  release  and  not  issue  it.  [R.  T.  474-475.]  As 
it  turned  out,  the  press  agent,  without  authorization, 
went  ahead  and  issued  the  press  release.  [R.  T.  630- 
631.]  The  form  in  which  it  was  published  in  the 
papers  was  not  the  same  as  the  press  release  and  turned 
out  to  be  only  a  statement  of  the  fact  of  the  filing  of 
the  lawsuit.  [R.  T.  1950,  486-488;  Exs.  AA,  BB, 
CC,  DD.]  No  member  of  the  Stockholders'  Protec- 
tive Committee,  nor  its  attorneys  had  anything  to  do 
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with  the  filing  of  this  lawsuit  or  in  the  issuance  of  the 
press  release.     [R.  T.  296.] 

The  decision  to  recommend  the  fiHng  of  the  SEC 
action  against  the  Stockholders'  Protective  Committee 
was  made  by  members  of  the  staff  who,  until  July 
12th,  had  only  been  assisting  Mr.  Risk,  and  were  not  as 
familiar  with  the  handling  of  proxy  contests  as  was 
Mr.  Risk.  [R.  T.  2081,  2084-2085.]  One  of  them, 
Gordon,  had  never  handled  a  contest  before.  The  dis- 
cussion among  the  staff  members  leading  up  to  the 
decision  to  recommend  the  filing  of  a  lawsuit  com- 
menced after  July  11,  1961.  [R.  T.  1855,  2087-2088], 
when  an  attorney  for  Management  was  in  the  offices 
of  the  SEC  and  urged  several  of  the  members  of  the 
staff,  namely,  Gordon,  Weinman  and  Risk  [R.  T. 
875-877]  to  bring  an  action  against  the  Stockholders' 
Protective  Committee  based  on  the  alleged  participa- 
tion of  Yaras,  "at  the  last  minute  in  order  to  void 
their  proxies."  [R.  T.  877-878.]  This  same  attorney 
for  Management  telephoned  the  SEC  staff  concerning 
the  same  subject  matter  on  July  11,  1961  [R.  T.  784- 
786],  and,  on  the  following  day,  after  Mr.  Risk,  the 
staff  member  who  had  been  in  charge  of  the  proxy 
contest,  and  who  was  the  one  most  familiar  with  the 
volumes  of  transcript  and  other  information  which  the 
SEC  had  collected  throughout  the  proxy  contest,  had 
left  on  his  vacation  [R.  T.  732],  the  other  members 
of  the  staff  began  "thinking  and  talking"  about  the 
filing  of  the  lawsuit.  [R.  T.  72)2)-7Z6.]  There  was  no 
mention  of  a  lawsuit  while  Risk  was  on  duty.  [R.  T. 
1855.] 
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Trial. 

The  case  of  U.I.C.  v.  Henwood,  No.  747-61  TC, 
had  commenced  trial  before  the  same  trial  judge  on 
July  17,  1961 ;  however,  on  the  second  day  of  trial,  the 
Court  announced  from  the  bench  that  he  had  received 
a  long  distance  telephone  call  from  a  Mr.  Kennamer, 
the  Chief  Enforcement  Officer  of  the  Securities  and 
Exchange  Commission,  who  had  advised  him  that  the 
SEC  was  about  to  intervene  in  some  manner  in  the 
lawsuit.  [R.  T.  17a.]  The  trial  of  the  action  of 
U.I.C.  V.  Henwood  was  then  continued  to  July  25, 
1961.  Thereafter,  and  on  July  25,  1961,  the  Court 
suspended  the  trial  of  the  action  of  U.I.C.  v.  Henwood 
and  granted  a  priority  to  the  action  which  had  been 
filed  by  the  SEC  on  July  21,  1961,  as  an  independent 
action.  [R.  T.  23a.]  This  action,  while  embodying 
generally  similar  claims  as  those  made  by  manage- 
ment in  U.I.C.  v.  Henwood,  does  not  include  the  op- 
posite side  of  the  issue  which  was  presented  by  the 
Stockholders'  Protective  Committee  counterclaim  in 
U.I.C.  V.  Henwood. 

On  the  day  that  the  SEC  v.  Henwood  case  was 
called  for  trial,  the  SEC  asked  the  trial  court  to  grant 
an  immediate  temporary  restraining  order  against  the 
Appellants  [R.  T.  26a]  restraining  them  from  soliciting 
proxies  by  means  of  alleged  false  or  misleading  state- 
ments with  respect  to  the  Committee's  relationship  to 
Gira  and  Petersen,  and  from  voting  proxies  already  ob- 
tained by  them  pending  the  hearing  of  the  action  on  the 
preliminary  injunction.  This  restraining  order  also  in- 
cluded recitals  to  the  effect  that  the  Appellants  had 
previously  solicited  proxies  by  means  of  false  and  mis- 
leading statements  concerning  the  Appellants'  relation- 
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ship  with  Gira  and  Petersen.  [C.  T ]  The  af- 
fidavits filed  in  support  of  the  apphcation  for  a  re- 
straining order  did  not  contain  any  allegation  whatso- 
ever concerning  any  act  or  threatened  act  of  the  Ap- 
pellants with  respect  to  the  solicitation  of  proxies  by 
false  and  misleading  statements  which  in  any  way  con- 
cerned Gira  or  Petersen  or  Yaras.  [C.  T ]  This  was 

pointed  out  to  the  Court  during  the  proceedings  on 
the  first  day  of  trial.  [R.  T.  34a-35a.]  The  court  stated 
from  the  bench  that  he  had  had  Mr.  Kennamer,  the 
SEC's  Chief  Enforcement  attorney  before  him  in  an- 
other case  for  two  years  [R.  T.  36a],  and  that  the  Court 
and  Mr.  Kennamer  had  been  arrayed  against  approxi- 
mately "eight  attorneys"  but  that  "i^e  were  affirmed  on 
appeal  and  certiorari  was  denied,  and  we  saved  some 
people  millions  of  dollars,  and  if  they  had  paid  attention 
to  us  two  years  ago,  zve  would  have  saved  them  more 
money."  [R.  T.  77a,  116a-117a.]  The  Court  further 
indicated  that  he  could  see  no  need  for  Appellants  to 
resist  the  temporary  restraining  order  because  "Mr. 
Kennamer  isn't  going  to  hurt  anybody  with  his  tem- 
porary restraining  order."  [R.  T.  76a.]  The  following 
day  after  considerable  discussion,  the  Court  signed  the 
temporary  restraining  order  over  the  objection  of  coun- 
sel for  Appellants  and  made  findings  of  fact,  all  with- 
out foundation  in  the  affidavits  submitted  by  the  SEC. 
and  then  ordered  the  immediate  hearing  of  the  prelim- 
inary injunction  [R.  T.  131a],  even  though  counsel  for 
Appellants  had  had  no  opportunity  to  prepare  for  the 
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hearing  and  was  actually  engaged  in  a  trial  in  another 
case  in  the  Superior  Court  of  the  County  of  Los  An- 
geles.   [R.  T.  128a- 130a.] 

On  this  occasion  the  Court  again  indicated  that  it 
had  the  "greatest  respect  and  admiration  for  Mr.  Ken- 
namer"  [R.  T.  116a-117a]  and  was  "mad"  at  Mr. 
Robinson.  [R.  T.  119a.j  During  the  latter  stages  of 
the  trial,  the  Court  openly  admitted  that  he  felt  that  he 
had  been  "championing"  the  rights  of  Mr.  Kennamer 
and  the  SEC  in  this  case.  [R.  T.  1180.]  The  Court 
in  its  Memorandum  opinion  signed  October  3,  1961, 
also  embodied  the  suggestions  and  exact  phraseology 
suggested  by  Mr.  Kennamer  in  his  argument.  [R.  T. 
2213,  2214.] 

The  Court  also  signed  the  exact  Findings  of  Fact 
and  Conclusions  of  Law  and  Judgment  as  drafted  by 
Mr.  Kennamer  without  changing  a  single  word,  and  this 
was  after  a  full  hearing  in  open  court  at  which  time 
the  counsel  for  the  Appellants  and  the  counsel  for  Gira 
and  Petersen  pointed  out  to  the  Court  various  and 
obvious  errors  in  the  proposed  Findings  of  Fact  and 
Conclusions  of  Law  and  Judgment.  [R.  T.  2289-2347; 
C.  T ] 

On  this  same  occasion,  the  Court  described  the  appel- 
lants, as  a  group,  as  the  "worst  people"  that  the  Court 
had  ever  had  in  its  courtroom  [R.  T.  2311],  although  in 
the  Memorandum  Opinion  and  the  Findings  of  Fact  the 
Court  had  indicated  that  these  same  appellants  were  out- 
standing and  men  of  distinction. 
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During  the  trial,  the  Securities  and  Exchange  Com- 
mission produced  as  witnesses  on  behalf  of  the  SEC 
certain  members  of  the  staff  who  were  not  com- 
pletely familiar  with  all  of  the  information  accumu- 
lated by  the  Securities  and  Exchange  Commission  dur- 
ing the  proxy  contest.  The  Appellants  requested  and 
received  definite  assurances  in  open  court  from  the  at- 
torney representing  the  Securities  and  Exchange  Com- 
mission that  the  member  of  the  staff  who  had  been  in 
charge  of  the  case  from  the  beginning  and  who  had  the 
most  knowledge  of  circumstances  and  information  ac- 
cumulated by  the  SEC,  Mr.  Risk,  would  also  be  pro- 
duced. [R.  T.  25-26.]  However,  as  the  trial  con- 
tinued week  after  week  the  attorney  for  the  Securities 
and  Exchange  Commission  kept  postponing  the  produc- 
tion of  the  witness  [R.  T.  861,  865-872]  and  finally 
refused  to  produce  the  witness.  At  this  time,  the  Court 
refused  to  grant  the  request  of  Appellants'  counsel  to 
order  the  production  of  the  witness  on  the  stated  ground 
that  the  Court  was  powerless  to  make  such  an  order.  [R. 
T.  1128-1132,  1336.]  Finally,  the  Appellants  gave  notice 
of  taking  of  the  witness'  deposition  in  Washington  and 
the  attorney  for  the  Appellants  traveled  to  Washington, 
D.  C,  to  take  the  deposition  of  the  witness  Risk  and 
the  witness  Cohen.  [R.  T.  1400,  Ex.  50.  Ex.  N.]  In 
each  of  these  depositions,  the  witnesses  refused  to  an- 
swer certain  questions  which  the  Court  had  already 
ruled  were  proper  and  which  the  Court  subsequently 
ruled  as  being  proper.  The  Court  refused  to  grant  any 


—35— 

sanctions  against  the  Securities  and  Exchange  Commis- 
sion for  this  refusal.     [R.  T.  1601-1663.] 

Judgment. 

As  previously  stated,  the  judgment  enjoins  the  Ap- 
pellants, and  each  and  all  of  them,  from  voting  any 
proxy  of  any  stockholder  now  held  by  the  Stockholders' 
Protective  Committee,  or  from  voting  any  proxy  which 
is  not  received  pursuant  to  a  future  solicitation  of 
proxies  in  accordance  with  the  Rules  and  Regulations 
of  the  Securities  and  Exchange  Act  of  1934,  and 
further  enjoins  the  Appellants,  and  each  and  all  of  them, 
from  soliciting  any  future  proxies  unless  they  include 
in  their  proxy  solicitation  material  statements  which 
were  not  supported  by  the  evidence,  and,  among  other 
things,  include  the  statement  to  the  effect  that  defend- 
ants, Gira  and  Petersen,  are  "members"  of  the  Stock- 
holders' Protective  Committee  which  will,  in  the  light 
of  the  circumstances  surrounding  the  contest,  imply 
that  the  Stockholders'  Protective  Committee  is  acting 
in  this  proxy  contest  on  behalf  of  Gira  and  Petersen. 
At  the  same  time  that  it  enjoins  them  and  invalidates 
their  proxies,  the  judgment  dismisses  from  the  action 
the  Appellants  James  V.  Armogida,  Brigadier  General 
Robert  G.  Ballance,  Fred  Beshara,  Nathaniel  R.  Du- 
mont,  Joe  J.  Foss,  William  David  Lawry,  Elmer  Luther, 
Edward  H.  McLaughlin,  Charles  Soderstrom,  John  Au- 
try  Steel,  Clarence  L.  Summers,  Roy  Williams,  Louis 
Wulfekuhler,  and  Alfred  T.  Zodda.     [C.  T ] 


—36— 

Questions  Presented  on  Appeal. 

1.  DID  NOT  THE  TRIAL  COURT  ERR  IN 
PURPORTING  TO  ENJOIN  CERTAIN  OF  THE 
APPELLANTS  WHILE  AT  THE  SAME  TIME 
DISMISSING  SAID  APPELLANTS  "WITHOUT 
PREJUDICE,"  AFTER  A  TRIAL  ON  THE  MER- 
ITS? 

2.  DID  NOT  THE  COURT  ERR  IN  HIS  JUDG- 
MENT BY  PURPORTING  TO  IMPOSE  AN  IN- 
JUNCTION AGAINST  ALL  OF  THE  APPEL- 
LANTS WHICH  WAS  NOT  SUPPORTED  BY 
THE  COURT'S  OWN  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW? 

3.  WAS  NOT  THE  EVIDENCE  LEGALLY  IN- 
SUFFICIENT TO  SUSTAIN  THE  JUDGMENT 
IN  THAT  THERE  WAS  NOT  SUBSTANTIAL 
EVIDENCE  TO  SUPPORT  THE  ESSENTIAL 
DETERMINATION  THAT  APPELLANTS  HAVE 
MADE  FALSE  AND  MISLEADING  STATE- 
MENTS OF  MATERIAL  FACTS,  OR  OMITTED 
TO  STATE  MATERIAL  FACTS  NECESSARY  TO 
MAKE  THEIR  SOLICITATION  STATEMENTS 
NOT  FALSE  OR  MISLEADING? 

This  question  was  raised  by  appellants'  motion  for  a 
judgment  of  dismissal  under  Rule  41 -B,  which  was 
denied  by  the  Court. 

4.  DID  NOT  THE  COURT  DENY  THE  AP- 
PELLANTS DUE  PROCESS  OF  LAW  AS  GUAR- 
ANTEED BY  THE  FIFTH  AMENDMENT  TO 
THE  UNITED  STATES  CONSTITUTION  BY 
THE  MANNER  IN  WHICH  IT  APPLIED  REG- 
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ULATION  14  OF  THE  SECURITIES  AND  EX- 
CHANGE ACT  OF  1934  TO  THE  FACTS  IN 
THIS  CASE? 

5.  DID  THE  APPELLEE  SEC  SHOW  ITSELF 
TO  BE  ENTITLED  TO  THE  EQUITABLE  REM- 
EDY OF  AN  INJUNCTION  AGAINST  THE  AP- 
PELLANTS AND  AN  ORDER  INVALIDATING 
APPELLANTS'  PROXIES  IN  ANY  EVENT? 

6.  DID  NOT  THE  TRIAL  COURT  DENY  THE 
APPELLANTS  A  FAIR  TRIAL  BY  FAILING  TO 
EXERCISE  GENUINE  JUDICIAL  DISCRETION 
AND  JUDGMENT? 

Specification  of  Errors. 

I.  The  Court  erred  by  purporting  to  impose  an  in- 
junction against  the  appellants  Armogida,  Ballance, 
Beshara,  Dumont,  Foss,  Lawry,  Luther,  McLaughlin, 
Soderstorm,  Steel,  Summers,  Williams,  Wulfekuhler  and 
Zodda  at  the  same  time  that  the  Judgment  dismissed 
said  appellants  from  the  action.  That  portion  which 
purports  to  grant  an  injunction  against  said  appellants 
is  void. 

II.  That  portion  of  the  Judgment  which  purports 
to  impose  an  injunction  against  all  the  appellants  solicit- 
ing further  proxies  unless  under  certain  specified 
conditions*  is  not  supported  by  the  Court's  own  Find- 
ings of  Fact  and  Conclusions  of  Law. 

III.  The  trial  court  erred  in  not  granting  appellants' 
motion  to  dismiss  the  action  as  to  all  of  the  appellants 


*For  a  complete   statement  of  that  portion  of  the  injunction, 
see  Appendix  A. 
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and  to  enter  Judgment  in  favor  of  all  of  the  appellants 
on  the  grounds  that  upon  the  facts  adduced  and  the  law 
of  the  case,  plaintiff  was  not  entitled  to  relief;  such 
dismissal  should  have  been  "with  prejudice." 

IV.  The  Court  erred  by  making  an  unconstitutional 
application  of  Regulation  14  of  the  Securities  and  Ex- 
change Act  of  1934  to  the  facts  of  this  case  and  appel- 
lants were  thereby  denied  due  process  of  law  as  guar- 
anteed by  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States. 

V.  The  Court  erred  by  making  certain  Findings  of 
Fact  which  are  clearly  erroneous  and/or  immaterial 
and  inappropriate  to  the  Judgment  and/or  are  argumen- 
tative. 

A.  A  portion  of  Finding  No.  5  is  clearly  erroneous.* 

B.  A  portion  of  Finding  No.  6  is  clearly  erroneous.* 

C.  A  portion  of  Finding  No.  7  is  clearly  erroneous.* 

D.  A  portion  of  Finding  No.  9  is  immaterial  and 
inappropriate  to  the  Judgment.* 

E.  A  portion  of  Finding  No.  11  is  clearly  errone- 
ous.* 

F.  A  portion  of  Finding  No.  12  is  clearly  erroneous 
and  is  also  argumentative.* 

G.  A  portion  of  Finding  No.  13  is  clearly  errone- 
ous.* 

H.  A  portion  of  Finding  No.  14  is  clearly  errone- 
ous.* 


*Th€  exact  language  of  each  Finding  which  is  herein  chal- 
lenged is  stated  verbatim  in  the  argument  section  of  this  brief, 
infra. 
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I.     A  portion  of  Finding  No.   15  is  clearly  errone- 


ous,.* 


J.     A  portion  of  Finding  No.   17  is  clearly  errone- 
ous and  argumentative.* 

K.     A  portion  of  Finding  No.   19  is  clearly  errone- 


ous.* 


L.     A  portion  of  Finding  No.  20  is  argumentative.* 
M.     A  portion  of  Finding  No.  21  is  clearly  errone- 


ous.* 


N.     A  portion  of  Finding  No.  22  is  clearly  errone- 


ous.* 


O.     Finding  No.  23  is  immaterial.* 

P.     A  portion  of  Finding  No.  24  is  clearly  errone- 


ous.* 


VI.  The  Court  erred  by  not  denying  the  Appellee 
(SEC)  the  equitable  remedy  of  an  invalidation  of  ap- 
pellants' proxies  and  of  an  injunction  against  appel- 
lants for  the  reason  that  Appellee  (SEC)  had  denied 
appellants  due  process  as  guaranteed  by  the  Fifth 
Amendment  to  the  United  States  Constitution  by  the 
manner  in  which  Appellee  had  administered  the  Securi- 
ties and  Exchange  Commission  Regulation  of  1934  in 
this  case. 

VII.  The  Court  erred  by  denying  the  appellants  a 
fair  trial  as  guaranteed  by  the  due  process  clause  of 
the  Fifth  Amendment  in  that  the  Court  failed  to 
exercise  genuine  judicial  discretion  and  judgment. 


*The  exact  language  of  each  Finding  whicli  is  herein  chal- 
lenged is  stated  verbatim  in  the  argument  section  of  this  brief, 
infra. 
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I. 

The  Court  Erred  by  Purporting  to  Impose  an  In- 
junction Against  the  Appellants  Armogida, 
Ballance,  Beshara,  Dumont,  Foss,  Lawry,  Lu- 
ther, McLaughlin,  Soderstrom,  Steel,  Summers, 
Williams,  Wulfekuhler  and  Zodda  at  the  Same 
Time  That  the  Judgment  Dismissed  Said  Ap- 
pellants From  the  Action.  That  Portion  Which 
Purports  to  Grant  an  Injunction  Against  Said 
Appellants  Is  Void. 

That  portion  of  the  judgment  which  purporrts  to  en- 
join the  appellants  Armogida,  Ballance,  Beshara,  Du- 
mont, Foss,  Lawry,  Luther,  McLaughlin,  Soderstrom, 
Steel,  Summers,  Williams,  Wulfekuhler  and  Zodda,  as 
members  of  the  Stockholders'  Protective  Committee, 
from  soliciting  proxies  except  under  certain  conditions* 

[C.  T ]  is  void  for  the  reason  that  the  same 

judgment  dismisses  said  appellants  from  the  case. 

It  is  a  well  recognized  rule  of  law  in  all  jurisdic- 
tions that  a  court  must  have  jurisdiction  over  the  per- 
son in  order  to  enjoin  him  from  doing  or  to  command 
him  to  do  certain  acts.  Booth  v.  Clarke,  58  U.  S.  322, 
333;  Clarke  v.  Boysen,  39  F.  2d  at  815;  Hatahley  v. 
United  States,  351  U.  S.  173  at  183. 


*"It  is  ordered,  adjudged  and  decreed  that  the  defendants 
United  Industrial  Corporation.  Stockholders'  Protective  Com- 
mittee, Stanley  E.  Henwood,  Richard  I.  Roemer  and  Louis  M. 
Poe,  individually  and  as  members  of  and  proxies  of  said  Stock- 
holders' Protective  Committee,  all  members,  associates,  substitutes, 
agents,  employees  and  attorneys  of  said  Stockholders'  Protective 
Committee    .    .    ."    [C.  T ]. 


When  a  court  of  equity  renders  a  decision  against 
a  defendant,  and  enjoins  him  from  certain  acts,  it  im- 
pliedly retains  jurisdiction  over  said  person  for  the  pur- 
pose of  carrying-  out  its  decree;  BUT  WHEN  A 
COURT  DISMISSES  A  PARTY  FROM  AN  AC- 
TION, IT  LOSES  ALL  JURISDICTION  OVER 
THAT  PARTY,  IT  IS  AS  THOUGH  THE  AC- 
TION HAD  NEVER  BEEN  BROUGHT.  THE 
DISMISSAL  CARRIES  DOWN  WITH  IT  EVERY 
PREVIOUS  ORDER  MADE  THEREIN.  Bryan  v. 
Smith,  174  F.  2d  212;  A.  B.  Dick  Co.  v.  Marr,  197 
F.  2d  498:  Trozvhridge  v.  Love,  50  Cal.  App.  2d  746. 
A  proceeding  is  nonetheless  terminated  because  it  is 
dismissed  "without  prejudice,"  and  the  Court  is  none- 
theless without  further  jurisdiction.  Mitchell  v.  Bd. 
of  Governors  of  Washington ,  145  F.  2d  827,  where 
a  cause  has  been  regularly  tried  on  its  merits  a  dis- 
missal of  the  defendant  is  zvith  prejudice  regardless 
of  the  fact  that  the  judgment  may  say  "without  prej- 
udice". United  States  v.  Bd.  of  Comm.  of  Grady  County, 
54  F.  2d  593,  596. 

Based  upon  the  evidence  that  was  before  the  Court, 
the  Court  properly  entered  a  judgment  of  dismissal  as  to 
the  appellants  Armogida,  Ballance,  Beshara,  Dumont, 
Foss,  Lawry,  Luther,  McLaughlin,  Soderstrom,  Steel, 
Summers,  Williams,  Wulfekuhler  and  Zodda,  and  once 
having  done  so,  lost  all  jurisdiction  over  them,  and  any 
attempt  to  enjoin  them  in  the  same  judgment  is  a  nul- 
lity. 
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II. 

That  Portion  of  the  Judgment  Which  Purports  to 
Impose  an  Injunction  Against  All  the  Appel- 
lants Soliciting  Further  Proxies  Unless  Under 
Certain  Specified  Conditions  Is  Not  Supported 
by  the  Court's  Own  Findings  of  Fact  and  Con- 
clusions of  Law. 

That  portion  of  the  judgment  which,  in  effect,  pur- 
ports to  impose  an  injunction  against  all  of  the  appel- 
lants from  soliciting  proxies  in  the  future  by  means  of 
any  proxy  statement  or  other  communication,  written 
or  oral,  which  omits  to  state: 

1.  That  Bernard  F.  Gira  and  Herbert  J.  Petersen 
were  "mstmmental  in  initiating  and  organizing  the 
Stockholders'  Protective  Committee  and  in  formulat- 
ing on  behalf  of  said  Committee  a  slate  of  directors"; 

2.  That  "Bernard  F.  Gira  and  Herbert  J.  Petersen 
have  participated  with  representatives  of  the  Stock- 
holders' Protective  Committee  and  aided  and  abetted 
said  Committee  and  its  representatives  in  conducting 
proxy  solicitation"; 

3.  That  "Bernard  F.  Gira  and  Herbert  J.  Peter- 
sen are  members  of  the  Stockholders'  Protective  Com- 
mittee" ; 

4.  That  "Bernard  F.  Gira  and  Herbert  J.  Petersen 
are  participating  with  Stockholders'  Protective  Commit- 
tee in  soliciting  proxies" 

IS  WHOLLY  UNSUPPORTED  BY  THE  FIND- 
INGS OF  FACT  AND  CONCLUSIONS  OF  LAW, 
FOR  THE  REASON  THAT  THE  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW  MENTION 
ONLY  TWO  PARTICULARS  WHEREIN  APPEL- 
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LANTS  ARE  ALLEGED  TO  HAVE  MADE 
FALSE  AND  MISLEADING  STATEMENTS  IN 
THEIR  PREVIOUS  PROXY  SOLICITING  MA- 
TERIAL. 

The  first  such  Finding"  occurs  in  the  last  sentence  in 
Finding  No.  14  (App.  B)  which  states  as  follows: 

"The  assertion  in  the  Committee's  proxy  state- 
ment that  counsel  for  the  Committee  started  the 
organization  of  the  Committee  on  behalf  of  Luther 
and  Williams  is  seriously  misleading." 

The  second  such  Finding  is  in  the  sentence  of  Finding 

No.  23  (App.  B): 

"The  Committee's  proxy  material  also  was  mis- 
leading in  stating  that  certain  losses  sustained  by 
UIC  and  diminution  of  stockholders'  equity  oc- 
curred when  Bernard  F.  Fein  was  Chairman  of  the 
Executive  Committee  of  UIC." 

In  neither  of  these  particulars  is  there  any  reference 
to  Gira  or  Petersen.  THERE  ARE  NO  OTHER 
FINDINGS  WHICH  PURPORT  TO  "FIND" 
THAT  THE  LITERATURE  OF  THE  STOCK- 
HOLDERS' PROTECTIVE  COMMITTEE  WAS 
FALSE  AND  MISLEADING  IN  ANY  PAR- 
TICULAR. 

Therefore,  such  portion  of  the  injunction  as  has  been 
enumerated  in  1,  2,  3  and  4  above  is  wholly  gratuitous 
and  outside  the  scope  of  any  of  the  Findings  of  Fact 
and  Conclusions  of  Law. 
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III. 
The  Trial  Court  Erred  in  Not  Granting  Appellants' 
Motion  to  Dismiss  the  Action  as  to  All  of  the 
Appellants  and  to  Enter  Judgment  in  Favor  of 
All  of  the  Appellants  on  the  Grounds  That 
Upon  the  Facts  Adduced  and  the  Law  of  the 
Case,  Plaintiff  Was  Not  Entitled  to  Relief; 
Such  Dismissal  Should  Have  Been  "With  Prej- 
udice." 

While  the  judgment  of  dismissal  as  to  the  appellants 
Armogida,  Ballance,  Beshara,  Dumont,  Foss,  Lawry, 
Luther,  McLaughlin,  Soderstrom,  Steel,  Summers,  Wil- 
liams, Wulfekuhler  and  Zodda  does  not  specify  the 
grounds  upon  which  it  is  entered,  it  is  apparent  that 
it  is  on  the  ground  that  under  the  evidence  and  the 
law  the  plaintiff  failed  to  sustain  its  burden  of  proof 
as  to  the  appellants  so  dismissed.  Although  the  Court 
purported  to  enter  the  dismissal  "without  prejudice"  it 
would  appear  that  a  dismissal  after  a  full  trial  on  the 
merits  is  "with  prejudice",  and  the  characterization  of 
the  dismissal  as  "without  prejudice"  does  not  change 
the  legal  effect.  (Mitchell  v.  Bd.  of  Governors  of 
Washington,  148  F.  2d  827.) 

As  indicated  in  the  Court's  Memorandum  Opinion, 
which  was  incorporated  by  reference  as  part  of  the 
Findings  of  Fact  and  Conclusions  of  Law,  ALL  of  the 
members  of  the  Stockholders'  Protective  Committee 
were  found  to  be  men  of  "distinction"  who  had  been 
"shielded"  from  any  knowledge  of  any  of  the  material 
facts  which  it  is  alleged  were  omitted  from  the  proxy 
soliciting  material  of  the  Committee.  There  is  no  dis- 
tinction made  in  the  Findings  of  Fact  or  Conclusions  of 
Law  or  the  Memorandum   Opinion  of  the   Court  be- 
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tween  any  members  of  the  Stockholders'  Protective 
Committee,  inchiding  Henwood,  Poe  and  Roemer,  ex- 
cept that  Henwood,  Poe  and  Roemer  are  the  persons 
who  had  the  authority  and  power  to  vote  the  proxies 
which  had  been  soHcited  on  behalf  of  the  Committee. 
Therefore,  in  order  to  invalidate  the  proxies  of  the 
Committee,  it  was  necessary  to  enjoin  those  three  ap- 
pellants from  using  their  power  and  authority  to  vote 
the  proxies.  However,  if  the  other  members  of  the 
Stockholders'  Protective  Committee  were  entitled  to  a 
Judgment  of  Dismissal  on  the  merits,  THERE  IS  NO 
LOGICAL  BASIS  WHY  THE  APPELLANTS 
HENWOOD,  POE  AND  ROEMER  WERE  NOT 
ALSO  ENTITLED  TO  THE  SAME  JUDGMENT. 

ALL  THE  MATERIAL  FACTS  HAVE  BEEN 
TOLD  TO  THE  STOCKHOLDERS. 

Over  and  above  the  technical  grounds  asserted  above, 
there  remains  the  basic  point  made  on  this  appeal,  and 
that  is  that  the  evidence  failed  to  show  that  any  of  the 
appellants  individually  or  as  members  of  the  Stock- 
holders' Protective  Committee  had  violated  the  Securi- 
ties and  Exchange  Act  of  1934,  and  particularly  Rule 
14(a)9  promulgated  thereunder. 

In  plaintiff's  Complaint  each  of  the  appellants,  with- 
out distinction,  is  charged  with  soliciting  proxies  by 
means  of  proxy  soliciting  material  which  contained 
false  and  misleading  statements  as  to  material  facts  in 
violation  of  Rule  14 (a) 9.  The  pertinent  language  of 
Rule  14(a)9  is  as  follows: 

"Communications,  written  or  oral,  containing 
any  statement  which,  at  the  time  and  in  the  light 
of  the  circumstances     ...     is  false  or  mislead- 
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ing  with  respect  to  any  material  fact  or  which 
omits  .  .  .  any  material  fact  necessary  to  make 
statements  .  .  .  not  false  or  misleading  or 
to  correct  any  statement  in  any  earlier 
communication    .    .    ."*    (Emphasis  added.) 

As  specified  in  the  Complaint,  the  alleged  false  and 
misleading  statements  of  MATERIAL  FACTS  were 
divided  into  three  distinct  subject  matters:  (a)  state- 
ments, or  omissions  to  state,  concerning  the  Stockhold- 
ers' Protective  Committee's  relationship  with  Gira  and/ 
or  Petersen  and/or  Yaras;  (b)  an  alleged  statement 
concerning  Luther  and  Williams  and  the  formation  of 
the  Committee;  and  (c)  a  statement  concerning  the 
corporate  office  held  by  Bernard  Fein  as  of  a  particu- 
lar time. 

(a)     Regarding  Gira,  Petersen  and  Yaras. 

With  respect  to  the  first  category,  that  is,  the  rela- 
tionship, if  any,  among  the  Stockholders'  Protective 
Committee  and  Gira  and  Petersen  and  Yaras,  it  is  the 
appellants'  position  that  AN  EXAMINATION  OF 
THE  WRITTEN  SOLICITING  MATERIAL 
SENT  TO  THE  STOCKHOLDERS  MANI- 
FESTLY SHOWS  THAT  ALL  OF  THE  MA- 
TERIAL FACTS  SURROUNDING  THE  RELA- 
TIONSHIP OF  THE  STOCKHOLDERS'  PRO- 
TECTIVE COMMITTEE  WITH  GIRA  AND  PE- 
TERSEN AND  YARAS  HAVE  BEEN  STATED. 
[Exs.  13,  A.] 

First  of  all,  it  should  be  borne  in  mind  that  the  ma- 
terial facts  in  this  case  are  basically  undisputed.    There- 


^See  Appendix  A  for  complete  language  of  rule. 
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fore,  this  Appellate  Court  is  in  as  good  a  position  as 
was  the  trial  court  to  make  a  judgment  as  to  whether 
or  not  the  proxy  soliciting  material  was  false  and  mis- 
leading in  the  light  of  the  circumstances  surrounding 
the  particular  proxy  contest. 

In  order  to  make  a  valid  judgment  as  to  whether  or 
not  proxy  soliciting  material  is  false  and  misleading, 
as  defined  in  Rule  14(a)9,  it  is  necessary  to  know  the 
standard  by  which  one  is  measuring.  In  order  to  know 
the  standard,  it  is  necessary  to  define  one's  terms.  The 
words  "MATERIAL  FACTS"  in  the  regulation  does 
not  mean  every  minute  detail  which  could  have  been 
stated,  nor  does  it  mean  every  possible  fact  that  re- 
lates to  a  subject  matter  {Shvetn  v.  Industrial  Rayon 
Corporation,  D.  C.  South.  Dist.  of  New  York  (I960), 
C.  C.  H.  Fed.  Securities  Law  Rep.  par.  90958).  Sim- 
ple basic  economics  would  preclude  the  stating  of  a  bi- 
ography of  every  person  who  is  in  some  way  connected 
with  a  proxy  contest.  The  Securities  and  Exchange 
Commission  itself  and  the  courts  have  held  that  "ma- 
terial facts"  are  those  facts  which  /;/  the  light  of  the 
particular  circumstances  can  reasonably  be  calculated  to 
influence  the  votes  of  the  stockholders  in  general. 
Such  facts  should  be  included  in  the  proxy  soliciting 
material  and  should  be  stated  fairly  (Phillips  v.  United 
Corp,  C.  C.  H.  Fed.  Securities  Law  Rep.  par.  90395 
(1947). 

Assuming  the  foregoing  to  be  the  proper  standard, 
the  next  question  is  to  determine  what  were  the  perti- 
nent "circumstances"  which  were  casting  the  light  with- 
in which  the  material  facts  are  to  be  judged. 

In  this  particular  proxy  contest  the  stockholders  of 
United  Industrial  Corporation  were  primarily  interested 


in  reversing  the  poor  financial  condition  to  which  the 
corporation  had  dropped  during  the  previous  year  and 
in  reversing  the  trend  of  the  market  vahie  of  their  se- 
curities. There  was  considerable  indication  that  the 
poor  condition  which  the  corporation  found  itself  in 
had  been  the  result  of  mismanagement.  The  incum- 
bent board  of  directors  was  disclaiming  responsibility 
for  the  condtion  and,  as  their  excuse,  were  pointing 
their  fingers  at  Messrs.  Gira  and  Petersen  who  had 
recently  resigned  as  president  and  vice  president  [Ex. 
14].  The  incumbent  board  had  accused  the  Stock- 
holders' Protective  Committee  of  "fronting"  for,  and 
acting  on  behalf  of,  Messrs.  Gira  and  Petersen,  and 
had  even  stated  that  a  vote  for  the  Protective  Com- 
mittee would,  in  effect,  be  a  vote  for  Gira  and  Peter- 
sen. [Ex,  14.]  The  obvious  implication  of  these 
charges  was  that  Gira  and  Petersen  were  attempting  to 
be  restored  to  a  position  in  management  through  the 
vehicle  of  the  Protective  Committee,  or  at  the  very  least, 
had  some  other  significant  arrangement  or  understand- 
ing with  the  Committee. 

In  the  foregoing  "light"  the  MOST  material  fact 
which  could  be  calculated  to  influence  the  vote  of  the 
general  stockholders  of  United  Industrial  Corporation 
was  the  fact  of  whether  or  not  any  arrangements  or 
understandings  existed  between  a  member  or  members 
of  the  Protective  Committee  and  Gira  and  Petersen 
which  would  benefit  the  latter  pair. 

With  respect  to  that  material  fact,  the  Protective 
Committee  stated  categorically  in  its  literature  that 
there  was  "no  obligation,  contract,  arrangement  or  un- 
derstanding of  any  kind  whatsoever  with  Gira,  Peter- 
sen or  anyone  else."  [Exs.  13,  A.]  Such  a  statement 
could  certainly  be  calculated  to  influence  the  vote  of 


many  stockholders.  If  this  statement  were  untrue, 
there  is  absolutely  no  doubt  that  the  soliciting  material 
is  false  and  misleading.  Throughout  the  case,  however, 
there  was  no  evidence  of  any  kind  to  disprove  this 
statement,  and,  indeed,  nowhere  in  the  Findings  of 
Fact  and  Conclusions  of  Law  or  in  the  Judgment  is 
there  any  statement  of  fact  which  contradicts  this 
statement.  In  fact,  the  Court  states  in  its  Memoran- 
dum Opinion  which  is  incorporated  into  the  Findings 
of  Fact  and  Conclusions  of  Law  that  the  members  of 
the  Protective  Committee  are  persons  of  distinction. 

In  addition  to  this  most  material  fact,  the  literature 
of  the  Stockholders'  Protective  Committee  went  fur- 
ther and  stated  a  whole  spectrum  of  facts,  ranging 
from  much  less  material  than  the  MOST  material  fact 
down  to  miscellaneous  data  of  a  basically  immaterial 
nature.    Thus  the  stockholders  were  told : 

L  That  Gira  and  Petersen  had  conferred  with 
counsel  for  the  Protective  Committee  prior  to  the  time 
that  counsel  for  the  Protective  Committee  had  under- 
taken the  proxy  contest ; 

2.  That  Gira  and  Petersen  had  discussed  the  sub- 
ject of  a  proxy  contest  with  the  law  firm,  but  had  indi- 
cated that  they  personally  did  not  want  to  be  involved; 

3.  That  Gira  and  Petersen  had  helped  the  attorneys 
for  the  Committee  and  the  Committee  itself  by  pro- 
viding a  stockholders'  list ; 

4.  That  Gira  and  Petersen  had  given  information 
to  the  attorneys  for  the  Committee ; 

5.  That  Gira  and  Petersen  had  had  a  conference 
with  the  Chairman  of  the  Stockholders'  Protective 
Committee  and  had  supplied  him  with  information  re- 
garding the  corporation; 
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6.  That  Gira  was  the  nephew  of  Roy  Williams; 
that  Gira  and  Petersen  knew  Wulfekuhler,  Armogida, 
Beshara  and  General  Ballance  as  a  result  of  their  for- 
mer position  with  the  corporation;  that  Mr.  Foss  knew 
Gira  and  Petersen;  that  Dumont  owned  an  interest  in 
some  unimproved  land  in  which  Gira  had  an  interest 
and  that  they  had  known  each  other  through  business 
dealings  and  socially  since  1945,  and  that  Roemer  and 
Summers  knew  Gira  and  Petersen ;  and 

7.  That  the  Stockholders'  Protective  Committee 
welcomed  the  help  that  they  had  received  from  Gira 
and  Petersen  and  hoped  and  expected  to  get  their  votes. 
[Exs.  13,  A.] 

WHAT  OTHER  FACTS  COULD  HAVE  BEEN 
STATED  TO  THE  STOCKHOLDERS  WHICH 
COULD  REASONABLY  BE  CALCULATED  TO 
INFLUENCE  THE  VOTES  OF  THE  STOCK- 
HOLDERS? WHEREIN  HAVE  THE  STOCK- 
HOLDERS BEEN  MISLEAD  BY  THE  FACTS 
AS  STATED? 

The  Court  in  its  Judgment  answers  these  questions 
by  stating  in  effect  that  the  Stockholders'  Protective 
Committee  should  have  stated  "that  Bernard  F.  Gira 
and  Herbert  J.  Petersen  were  instrumental  in  initiating 
and  organising  the  Stockholders'  Protective  Commit- 
tee and  in  formulating  *  *  *  a  slate  of  directors," 
but  this  is  not  a  statement  of  FACT.  These  are 
mere  conclusions  and  characterizations  which  are  pur- 
portedly taken  from  the  facts  previously  stated.  The 
Judgment  says  that  the  Stockholders'  Protective  Com- 
mittee should  have  stated  that  Gira  and  Petersen  "aided 
and  abetted  said  Committee."  The  phrase  "aided  and 
abetted"    is    practically    synonymous    with    the    word 
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"help."  The  literature  of  the  Stockholders'  Protective 
Committee  literally  states  that  Gira  and  Petersen 
"helped"  the  Committee.  [Ex.  13.]  The  Jiidg-ment 
further  states  that  the  Stockholders'  Protective  Com- 
mittee should  have  stated  that  Gira  and  Petersen  are 
"members"  of  the  Stockholders'  Protective  Committee 
and  that  they  "participated"  with  the  Stockholders'  Pro- 
tective Committee.  However,  even  the  Conclusions  of 
Law  of  the  Court  state  that  Gira  and  Petersen  are 
not  members  in  a  "formal  sense",  but  that  their  mem- 
bership is  concluded  "from  their  de  facto  participa- 
tion." [C.  T ;  Appendix  B.]     Here  again  we  do 

not  have  a  statement  of  fact,  but  a  conclusion  from  the 
facts  which  have  been  told  to  the  stockholders. 

This  conclusion  is  also  an  erroneous  conclusion  be- 
cause it  (a)  makes  "participation"  as  defined  in  the 
Regulations  equivalent  to  "membership",  and  (b)  ap- 
plies an  erroneous  definition  of  "participation"  as  de- 
fined by  the  Rules. 

Rule  14(a)  11,  subsection  (b)3  defines  a  de  facto  un- 
named "participant  in  a  solicitation"  as  "any  person 
*  *  *  who  *  *  *  takes  the  initiative  in  or- 
ganizing, directing  or  financing  *  *  *."  The 
phrase  "takes  the  initiative"  in  common  parlance  refers 
to  "the  power  of  overcoming  one's  own  inertia,  of  origi- 
nating something,  and  having  the  self-reliance  or 
energy  required  to  take  the  first  step  in  making  new 
undertakings."  Reduced  to  simplicity  it  obviously  refers 
to  that  person,  or  persons,  who  assume  the  promotional 
responsibility  for  "organizing,  directing  or  financing"  a 
committee  or  group.  While  the  appellants  have  al- 
ways admitted  that  Gira  and  Petersen  have  helped  the 
Stockholders'    Protective    Committee    in    several    ways, 
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the  evidence  is  clear  and  convincing  that  neither  Gira 
nor  Petersen  took  the  leadership,  promotional  responsi- 
bility, first  step,  or  any  act  [ergo  "initiative"]  to  or- 
ganize, direct  or  finance  the  Stockholders'  Protective 
Committee.  (This  was  obviously  Brandlin  and  Roe- 
mer.)  Therefore,  Gira  and  Petersen  are  not  partici- 
pants as  defined  in   Rule    14(a)  11,   subsection    (b)3.* 

Rule  14(a)  11,  subsection  (b)3  read  in  its  entirety 
clearly  distinguishes  the  phrase  "participant  in  a  solicita- 
tion" from  a  "member"  of  a  committee.  While  a  mem- 
ber of  a  committee  may  also  be  a  "participant"  one  may 
be  or  become  a  "participant  in  a  solicitation"  in  many 
ways  other  than  membership  on  a  soliciting  committee. 
A  person  who  even  though  not  named  as  a  member  of  a 
committee  takes  the  initiative  in  organizing,  directing 
or  financing  such  committee  becomes  a  "participant". 

There  s  nothing  in  the  Rules  or  Regulations  that 
make  such  "participation"  the  equivalent  of  "member- 
ship." 

THE  CONCLUSIONS  AND  CHARACTERIZA- 
TIONS REQUIRED  TO  BE  MADE  IN  APPEL- 
LANTS' MATERIAL  BY  THE  COURT'S  JUDG- 
MENT AGAINST  THESE  APPELLANTS  ARE 
NOT  FACTS  AND  ARE  NOT  REQUIRED  TO  BE 
STATED  ACCORDING  TO  THE  LANGUAGE  OF 
RULE  14(a)9. 

To  show  the  difficulty  of  adhering  to  a  standard 
which  requires  the  statement  of  CONCLUSIONS 
rather  than  FACTS,  it  should  be  pointed  out  that  dur- 
ing the  same  trial  the  substantial  evidence  showed  that 
Herman  Yaras  [R.  T.  959-1014.] 


*For  complete  text  of  Rule  14(a)  11,  Appendix  A. 
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1.  Contacted  the  attorneys  for  the  Stockholders' 
Protective  Committee  before  the  attorneys  undertook 
to  handle  the  proxy  contest; 

2.  Had  not  only  discussed  the  proxy  contest  with 
them,  but  urged  the  attorneys  for  the  Committee  to  go 
forward  and  to  organize  a  slate  of  directors  to  oppose 
management ; 

3.  Personally  was  interested  in  seeing  a  new  manage- 
ment formed,  although  he  did  not  personally  wish  to  be 
involved  in  the  proxy  contest; 

4.  Referred  one  of  the  initial  members  of  the  Com- 
mittee to  the  attorneys;  (Luther.) 

5.  Had  additional  contact  with  the  attorneys  for 
the  Committee  during  the  proxy  contest,  and  in  so 
doing,  sold  shares  of  stock  to  Roemer,  which  was  later 
disseminated  to  the  members  of  the  Stockholders'  Pro- 
tective Committee; 

6.  Had  given  his  personal  proxy  for  approximately 
10,000  votes  to  the  Stockholders'  Protective  Commit- 
tee. 

However,  the  Court  at  the  end  of  plaintiff's  case 
dismissed  Yaras  under  Rule  41 -B  and  held  in  the 
separate   Findings   of   Fact   and    Conclusions    of    Law 

[C.  T ]  that  he  had  not  "aided  and  abetted"  the 

Committee ;  that  he  had  not  been  "instrumental  in  initiat- 
ing or  organizing"  the  Committee  or  in  "formulating" 
on  behalf  of  said  Committee  a  slate  of  directors,  nor 
had  he  "participated"  with  the  Stockholders'  Protective 
Committee  or  its  representatives,  nor  had  he  "aided  or 
abetted"  said  Committee  or  its  representatives  in  con- 
ducting proxy  solicitations. 

The  only  reference  to  Yaras  in  the  proxy  soliciting 
material  of  the  Committee  is  the  statement  that  he  was 
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a  former  "financial  consultant  to  the  company"  and 
•that  he  sold  2000  shares  of  stock  to  Roemer,  who  dis- 
seminated it  to  the  Committee.  [Ex.  13.]  Yet,  the  net 
effect  of  the  Court's  Judgment  in  favor  of  Yaras  and 
the  Findings  of  Fact  and  Conclusions  of  Law  applicable 

thereto  [C.  T ]  IS  A  JUDGMENT  IN  FAVOR 

OF  THE  APPELLANTS  AS  TO  THE  ALLEGA- 
TIONS OF  THE  COMPLAINT  WHICH  CLAIM 
THAT  THE  COMMITTEE  MISSTATED  OR 
OMITTED  MATERIAL  FACTS  CONCERNING 
YARAS'  RELATIONSHIP  WITH  THE  COMMIT- 
TEE! 

By  the  same  standards  as  were  used  by  the  Court  in 
judging  the  appellants'  material  as  it  pertained  to  Yaras, 
the  appellants  were  entitled  to  a  Judgment  of  Dismis- 
sal on  the  merits  as  to  all  of  the  allegations  of  plain- 
tiff's Complaint. 

(b)     Regarding  Williams  and  Luther. 

With  respect  to  the  allegations  in  the  Judgment  con- 
cerning the  Committee's  statements  regarding  Williams 
and  Luther  above  mentioned,  this  will  be  dealt  with 
extensively  in  the  portion  of  our  Brief  devoted  to  an 
attack  upon  the  Findings  of  Fact  and  Conclusions  of 
Law.  However,  suffice  it  to  say  that  there  is  no  evi- 
dence in  the  case  that  the  Stockholders'  Protective  Com- 
mittee ever  stated  that  the  formation  of  the  Stock- 
holders' Protective  Committee  was  initiated  "solely  as 
the  result  of  complaints  of  *  *  *  Luther  and 
*     *     *     Williams."     [Ex.  13.] 

(c)     Regarding  Bernard  F.  Fein. 

With  respect  to  paragraph  I,  subsection  VI  of  the 
Court's  Judgment  [C.  T ]  referring  to  the  state- 
ments made  by  the  Stockholders'  Protective  Committee 
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regarding  Bernard  F.  Fein,  the  evidence  was  clear  that 
the  material  of  the  Stockholders'  Protective  Committee 
did  state  that  Bernard  F.  Fein  was  Chairman  of  the 
Executive  Committee  at  a  time  when  certain  losses  were 
sustained  by  United  Industrial  Corporation.  This  was 
in  error  because  at  that  time  Bernard  F.  Fein  was 
only  a  member  of  the  Executive  Committee.  Neverthe- 
less, the  evidence  was  also  clear  and  unrebutted  that 
this  error  was  an  oversight  on  the  part  of  the  attorneys 
for  the  Committee  and  that  the  Stockholders'  Protective 
Committee  was  never  given  an  opportunity  to  make  a 
retraction  of  this  statement  for  the  reason  that  the  Se- 
curities and  Exchange  Commission  brought  this  action 
before  the  Stockholders'  Protective  Committee  could 
send  out  their  next  mailing  and  further  solicitation 
was  thereafter  enjoined. 

Under   any   circumstances,    this    statement   does    not 
appear  to  have  great  materiality. 

IV. 
The  Court  Erred  by  Making  an  Unconstitutional 
Application  of  Regulation  14  of  the  Securities 
and  Exchange  Act  of  1934  to  the  Facts  of  This 
Case  and  Appellants  Were  to  Be  Denied  Due 
Process  of  Law  as  Guaranteed  by  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States. 

The  courts  have,  on  rare  occasions,  considered  the 
constitutionality  of  the  Securities  and  Exchange  Act 
of  1934  and  the  Rules  and  Regulations  promulgated 
thereunder.  The  constitutional  issues  involved  concern- 
ing the  Securities  and  Exchange  Act  of  1934  involved 
primarily  procedural  due  process  and  freedom  of  speech 
as  guaranteed  under  the  Fifth  Amendment  to  the  Con- 
stitution.    The  case  of  Securities  and  Exchange  Com- 
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mission  v.  May,  134  Fed.  Supp.  247  at  256-257  spe- 
cifically upheld  the  constitutionality  of  Rule  14(a)9 
of  the  Rules  and  Regulations  under  the  Securities  and 
Exchange  Act  of  1934.  A  similar  holding  was  made 
in  the  case  of  Halsted  v.  Securities  and  Exchange  Coni- 
fnission,  182  F.  2d  660  C.  A.  D.  C.  Appellants  do 
not  dispute  this  line  of  cases. 

Appellants  do  contend,  however,  that  the  application 
of  the  Rules  and  Regulations  as  made  by  the  trial  court 
herein  denied  appellants  fundamental  due  process  of  law 
as  guaranteed  by  the  Fifth  Amendment  to  the  United 
States  Constitution. 

This  is  so  for  the  reason  that  the  injunction  issued 
by  the  Court  against  the  appellants  requires  the  in- 
dividual appellants  as  members  of  the  Stockholders'  Pro- 
tective Committee  to  state  in  any  subsequent  soliciting 
material  substantially  as  follows : 

That  Gira  and  Petersen  were  ''instrumental  in  in- 
itiating and  organizing  the  Committee"  and  in  ''formu- 
lating the  Committee's  slate  of  directors" ;  that  Gira  and 
Petersen  had  "participated  with  representatives  of  the 
Stockholders'  Protective  Committee  and  with  members 
of  the  Committee  itself  in  soliciting"  and  that  they  had 
"aided  and  abetted"  the  Committee  and  that  they  are 
"members"  of  the  Stockholders'  Protective  Committee. 
[C.  T ,  Appendix  B.] 

As  has  been  demonstrated  in  the  previous  discussion 
under  item  III  in  this  Brief,  these  statements  concern- 
ing Gira  and  Petersen  are  not  statements  of  fact  as  such, 
but  are  statements  of  conclusions  which  are  purportedly 
taken  from  facts. 

Leaving  aside  for  the  moment  the  question  of  whether 
or  not  the  conclusions  purportedly  taken  from  the  facts 
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are  lawful,  the  further  question  presented  is  whether, 
assuming  that  a  proxy  solicitation  conveys  to  the  stock- 
holders all  of  the  material  facts  surrounding  a  partic- 
ular transaction  or  issue,  CAN  THE  SOLICITOR 
NEVERTHELESS  BE  GUILTY  OF  MAKING 
FALSE  AND  MISLEADING  STATEMENTS  FOR 
THE  SIMPLE  FAILURE  TO  STATE  THE  CON- 
CLUSIONS OR  INFERENCES  THAT  MIGHT 
LOGICALLY  BE  TAKEN  FROM  THE  FACTS 
STATED? 

A  similar  question  was  presented  to  the  Court  in  the 
case  of  Doyle  v.  Milton,  72>  Fed.  Supp.  281. 

In  that  case,  the  Court,  finding  that  a  proxy  state- 
ment was  not  misleading,  indicated  that  if  the  proxy 
solicitor  had  stated  to  the  stockholders  sufficient  data 
from  which  an  inference  of  "selfish  motive"  might  be 
inferred,  the  solicitation  statement  would  not  be  de- 
clared false  and  misleading  merely  because  it  omitted 
"a  confession  of  selfish  motive." 

The  Fifth  Amendment  of  the  United  States  Constitu- 
tion states,  in  pertinent  part,  as  follows:  "No  person 
shall  ...  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law ;    .    .    ." 

It  is  self-evident  that  the  injunction  in  this  case 
purports  to  deprive  appellants  of  their  property  rights 
in  the  proxies  given  to  them  by  stockholders  of  United 
Industrial  Corporation;  in  addition,  it  can  be  demon- 
strated that  a  question  of  procedural  due  process  is  in- 
volved in  this  case. 

It  has  long  been  established  that  an  indispensable  in- 
gredient of  procedural  due  process  is  the  requirement 
that  for  one  to  be  wrongfully  charged  with  violation  of 
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a  statute  or  other  regulation  he  must  have  previous 
fair  notice,  actual  or  constructive,  of  what  acts  are 
prohibited.  (Winters  v.  State  of  New  York  (1938), 
330U.  S.  507.) 

Rule  14(a) 9  simply  provides  that  a  person  must 
state  the  material  FACTS  necessary  to  make  a  proxy 
soliciting  statement  not  misleading.  There  is  no  sug- 
gestion in  the  Rule  or  in  the  Regulation  under  which 
it  is  promulgated  that  one  must  state  more  than  facts. 
Yet  for  the  trial  court  in  this  case  to  invalidate  the 
proxies  of  the  appellants,  and  also  to  form  the  basis 
of  its  injunction  against  the  appellants,  it  was  neces- 
sary that  the  Court  APPLY  Rule  14(a)9  to  the  facts 
of  the  case  to  mean  that  appellants  were  guilty  of  mak- 
ing false  and  misleading  statements  for  failure  to  state, 
IN  ADDITION  TO  THE  MATERIAL  FACTS, 
CERTAIN  CONCLUSIONS  WHICH  THE  COURT 
HAS  TAKEN  FROM  THE  FACTS. 

This  is  clearly  a  denial  of  procedural  due  process. 
The  appellants  had  a  constitutional  right  to  rely  upon 
the  clear  meaning  of  Rule  14 (a) 9  and  should  not  be 
held  accountable  for  an  extension  of  the  Rule  by  the 
trial  court  which  is  not  clearly  delineated  in  the  Regula- 
tion or  the  Rules.  An  application  of  a  statute  or 
regulation  which  infringes  upon  rights  guaranteed  in  the 
Bill  of  Rights  is  an  unconstitutional  application. 

Since  the  appellants  were  deprived  of  fair  notice  that 
such  an  application  of  the  regulation  would  or  could  be 
made,  they  have  been  denied  procedural  due  process 
even  if  the  conclusions  embodied  by  the  trial  court  in 
its  injunction  WERE  ONES  WHICH  CAN  BE 
LOGICALLY  DEDUCED  FROM  THE  FACTS. 
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V. 
Argument  on  the  Findings  of  Fact. 

Appellants  find  it  necessary  to  make  a  detailed  at- 
tack upon  the  purported  Findings  of  Fact  and  Conclu- 
sions of  Law  of  the  Court  for  the  reason  that  these 
Findings  of  Fact  and  Conclusions  of  Law  will  in  all 
probability  determine  the  final  attitude  of  the  stock- 
holders in  the  United  Industrial  Corporation  election 
of  directors.  Therefore,  the  appellants  are  making  a  de- 
tailed attack  on  the  Findings  of  Fact  in  order  that  the 
Appellate  Court  may  make  proper  orders  for  the  correc- 
tion of  those  Findings  which  are  either  clearly  errone- 
ous, argumentative,  or  superfluous  and  inappropriate  to 
the  judgment. 

The  purpose  of  requiring  findings  of  fact  is  to  aid 
the  appellate  court  by  affording  it  a  clear  understand- 
ing of  the  basis  of  the  decision  of  the  trial  court 
(United  States  v.  Horsfall  (C.  A.  10th,  1959),  270 
F.  2d  107;  Irish  v.  United  States  (C.  A.  9th,  1955), 
225  F.  2d  3). 

"Another  purpose  of  requiring  Findings  of  Fact 
and  Conclusions  of  Law  is  to  make  definite  just 
what  is  decided  by  the  case  in  order  to  apply  the 
doctrine  of  estoppel  and  res  judicata  to  future 
cases."  [Nordbye,  Improvements  in  Statement  of 
the  Findings  of  Fact  and  Conclusions  of  Law 
(1940),  1  F.  R.  D.  25.] 

The  requirement  that  Findings  of  Fact  be  made  is 
intended  to  evoke  care  on  the  part  of  the  trial  judge. 
Ascertaining  the  facts  is  the  most  important  function 
of  such  Findings.  {United  States  v.  Forness  (C.  A. 
2nd.  1942),  125  F.  2d  928.)  "Findings  should  rep- 
resent the  judge's  own  determination  and  not  the  long, 
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often  argumentative,  statements  o£  successful  counsel." 
(United  States  v.  Forness,  supra;  United  States  v. 
Crescent  Amusement  Co.  (1949),  323  U.  S.  173.) 

Findings  and  Conclusions  which  represent  the  in- 
dependent judicial  labors  and  study  of  the  District  Judge 
are  more  helpful  to  the  Court  of  Appeals.  (Kinnear 
Weed  Corp.  v.  Humble  Oil  and  Refining  Co.  (C.  A. 
5th,  1958),  259  F.  2d  398;  Edward  Valves,  Inc.  v. 
Cameron  Iron  Works  (C.  A.  5th,  1961),  289  F.  2d 
355.) 

It  is  not  proper  for  the  trial  court  to  adopt  an  opin- 
ion drafted  by  one  of  the  parties  and  it  has  been  held 
that  if  the  opinion  is  drafted  by  one  of  the  parties 
and  adopted  by  the  trial  court  without  notice  to  the 
other  parties,  it  is  a  denial  of  due  process  of  law. 
(Chicopee  Mfg.  Corp.  v.  Kendall  Co.  (C.  A.  4th,  1961), 
288  F.  2d  719.) 

Findings  upon  matters  which  are  superfluous  or  im- 
material or  inappropriate  to  the  decree  should  not  be 
made.  {In  re  Imperial  Irrigation  District  (D.  C.  Cal., 
1941),  38  Fed.  Supp.  770;  affirmed  136  F.  2d  539.) 

With  the  above  in  mind,  the  appellants  hereby  set 
forth  their  objections  to  the  following  purported  Find- 
ings of  Fact  made  by  the  trial  court  (set  out  at  length 
in  Appendix  B) : 

A.     That  portion  of  Finding  No.  5  which  reads: 
"Roemer    had    been    house    counsel    for    U.    S. 
Science,  a  subsidiary  of  UIC,  from  early  1959  un- 
til late  in  December,  1960." 
is  clearly  erroneous  for  the  reason  that  there  is  no  evi- 
dence to   support   the   finding   that   Roemer   had   been 
"house  counsel,"  as  that  term  is  ordinarily  used.     The 
only  testimony  concerning  this  subject  is  that  of  Roe- 
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mer,  who  testified  that  he  had  acted  as  attorney  for 
U.  S.  Science  Corporation  during  1960.  [R.  T.  211- 
212.]  Roemer  has  never  been  an  employee,  as  such, 
of  either  U.  S.  Science  or  UIC,  but  has  been  as- 
sociated with  his  present  law  firm  since  his  admission 
to  the  Bar  in  1954  and  has  been  a  partner  for  several 
years. 

B.  That  portion  of  Finding  No.  6  which  reads: 
"Gira  was  joined  by  Petersen  during  subse- 
quent conferences  with  Brandlin  and  Roemer.  From 
the  commencement  of  these  conferences,  it  was 
agreed  that  one  effective  way  of  combating  the 
charges  of  misfeasance  which  UIC's  management 
intended  to  bring  against  Gira  and  Petersen  would 
be  for  them  to  regain  control  of  UIC  through  a 
proxy  contest."  (Emphasis  added.) 

is  clearly  erroneous,  because  it  is  not  supported  by  any 
evidence  in  the  case.  There  is  not  one  iota  of  evidence 
in  the  whole  record  to  indicate:  (a)  that  at  any  time 
there  was  an  "agreement"  of  any  kind  among  Brand- 
lin, Roemer,  Gira  and/or  Petersen  that  one  effective 
way  of  combating  threatened  litigation  would  be  for 
Gira  and  Petersen  to  regain  control  of  UIC  through 
a  proxy  contest;  and  (b)  that  at  any  time  the  four 
persons  concerned  ever  arrived  at  any  "agreement"  as 
to  what  should  be  done  about  the  "threatened  litiga- 
tion." There  is  also  no  testimony  that  Gira  and  Peter- 
sen were  attempting  to  regain  control  of  UIC  through 
this  Committee.  On  the  contrary,  all  of  the  evi- 
dence, and  the  Court's  decision  by  inference  [C.  T. 
],  establish  clearly  that  the  slate  of  the  Stock- 
holders' Protective  Committee  was  completely  independ- 
ent and  had  no  agreement  of  any  kind  with  Gira  and/or 
Petersen. 
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The  testimony  regarding  meetings  among  the  four 
persons  (Gira,  Petersen,  Brandlin  and  Roemer),  subse- 
quent to  the  first  meeting  at  Malibu,  came  from  Brand- 
lin, Roemer,  Gira  and  Petersen.  The  evidence  showed 
that  there  were  only  two  subsequent  meetings  among 
Gira  and/or  Petersen  and/or  Roemer  and  Brandlin.  One 
was  during  the  middle  of  the  week  of  January  24th 
and  the  other  was  on  January  27th. 

Brandlin's  Testimony. 
Brandlin  testified  that  a  few  days  before  Gira  and 
Petersen  delivered  the  stockholders'  list  to  the  law  firm, 
Gira,  alone,  had  come  in  to  see  Brandlin  and  Roemer, 
at  which  time  Brandlin  advised  Gira  that  he  knew  of 
nothing  that  could  be  done  about  any  threatened  litiga- 
tion and  that  they  would  just  have  to  wait  and  see  what 
happened.  Brandlin  also  advised  Gira  that  he  could  see 
no  reason  for  Gira  or  Petersen  to  become  involved  in  a 
proxy  contest.  Gira  stated  that  he  was  not  interested 
in  a  proxy  contest  and  had  enough  to  do  with  other 
problems.     [R.  T.  1247,  1248.] 

Roemer's  Testimony. 
Roemer  did  not  testify  concerning  the  aforementioned 
meeting  with  Brandlin,  but  testified  that  the  next  meet- 
ing that  he  recalled  after  the  Malibu  meeting  was  with 
Gira  and  Petersen  on  the  27th  of  January,  at  which 
time  they  delivered  the  stockholders'  list,  and  that  the 
meeting  was  quite  short  and  that  the  only  discussion  at 
that  time  was  concerning  the  names  and  locations  of 
some  of  the  larger  stockholders  who  were  included 
on  the  list.     [R.  T.  224,  227.] 

Gira's  and  Petersen's  Testimony. 
Neither  Gira  nor  Petersen  was  specifically  questioned 
in  the  trial  concerning  the  meeting  testified  to  by  Brand- 


—63— 

lin,  but  both  testified  to  the  meeting  concerning  the 
deHvery  of  the  stockholders'  Hst  in  substantially  the 
same  terms  as  those  discussed  by  Roemer.  [R.  T.  80, 
81,  395.]  In  the  SEC  transcript  of  testimony  of  both 
Gira  and  Petersen  there  is  some  indication  that  at  the 
meeting  which  Brandlin  referred  to  with  Gira,  Peter- 
sen was  also  present  but  this  testimony  was  not  ad- 
mitted as  against  the  Stockholders'  Protective  Commit- 
tee appellants  and,  therefore,  is  not  part  of  the  evi- 
dence on  which  a  Finding  against  appellants  can  be 
predicated. 

C.     The  statement  from  Finding  No.  6  as  follows: 

"Gira  and  Petersen  agreed  that  they  were  not  in 

a  position  to  be  openly  identified  with  any  group 

intending  to  conduct  a  proxy  contest."   (Emphasis 

added.) 

is  a  clearly  erroneous  and  also  inappropriate  Finding. 
The  clear  innuendo  from  such  a  statement  is  that  it  was 
planned  that  Gira  and  Petersen  were  to  be  covertly  or 
clandestinely  identified  with  such  a  group.  The  only 
witness  who  testified  directly  concerning  the  conversa- 
tions alluded  to  in  this  Finding  was  Brandlin  who,  in 
discussing  the  meeting  which  took  place  with  Gira 
alone,  in  Brandlin's  office,  in  between  the  Malibu  meet- 
ing and  the  date  on  which  the  stockholders'  list  was 
delivered,  testified  that  Gira  had  concurred  with  Brand- 
lin that  he  ''was  not  interested  in  becoming  a  partici- 
pant in  a  proxy  contest."  [R.  T.  1248.]  It  is  in- 
teresting also  to  note  that  the  attorney  representing  the 
plaintiff  SEC  indicated  on  more  than  one  occasion 
that  he  thought  that  Brandlin's  testimony  was  quite 
"candid"  and  that  he  believed  it.     [R.  T.  1513,  2212.] 


D.    The  statement  in  Finding  No,  6  that: 

"They  were  given  assurances,  however,  that 
Brandlin  and  Roemer  would  be  willing  to  under- 
take a  proxy  contest  if  it  could  be  arranged  that 
other  seemingly  independent  stockholders  would 
urge  that  such  a  contest  be  undertaken,"  (Emphasis 
added.) 

is  clearly  erroneous,  because  it  is  directly  contrary  to 
substantial  evidence  presented  on  the  subject.  The 
words  "seemingly  independent"  imply  not  truly  inde- 
pendent. There  is  an  innuendo  of  some  type  of  fraudu- 
lent conspiracy. 

The  evidence  is  clear  and  unrefuted  that  many  of  the 
slate  of  the  Stockholders'  Protective  Committee  either 
did  not  know  Gira  and  Petersen  (Soderstrom,  Mc- 
Laughlin, Zodda,  Steel,  Poe  and  Lawry)  or  had  only 
a  slight  acquaintance  with  them  (Henwood  and  Foss) 
or  did  not  care  for  their  way  of  doing  business  (Bes- 
hara)  [R.  T.  9a,  1669,  1714,  2054,  2059-2060,  2070, 
2190;  Ex.  13.]  The  innuendo  in  the  court's  Finding 
No.  6  is  completely  without  foundation  in  the  evidence. 

The  statement  that  "they  were  given  assurances"  is 
again  contrary  to  the  evidence.  The  only  testimony  on 
the  meeting  referred  to  in  this  statement  was  that  of 
Brandlin,  and  his  testimony  was  that  the  law  firm 
''might"  be  interested,  but  it  was  dependent  upon 
certain  contingencies  which  Brandlin  would  have  to 
personally  ascertain.  Certainly  there  was  no  indica- 
tion that  Brandlin  was  assuring  Gira  and  Petersen 
that  he  would  conduct  a  proxy  contest  in  their  interest. 
[R.  T.  1247-1250.] 
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E.  The  statement  in  Finding  No.  7  that : 

"at  the  time   the  Hst  was   duphcated  no   stock- 
holders of  UIC  other  than  Gira  and  Petersen  had 
approached  counsel  for  the  Committee  to  discuss 
a  proxy  contest." 
is  clearly  erroneous,  because  it  is  contrary  to  the  sub- 
stantial evidence  in  the  case. 

Yaras  testified  that  he  had  talked  to  Brandlin  by 
telephone  concerning  his  interest  in  a  change  of  Man- 
agement of  UIC  several  days  before  the  date  on  which 
the  stockholders'  list  was  duplicated.  [R.  T.  988.] 
Brandlin  testified  that  Yaras  had  contacted  him  person- 
ally by  telephone  and  that  Dumont  had  delivered  a  mes- 
sage through  Summers  before  the  date  on  which  the 
stockholders'  list  was  duplicated.  [R.  T.  1232,  1594.] 
Summers'  affidavit  [R.  T.  2179-2184]  confirms  this  and 
Dumont  testified  substantially  the  same.   [R.  T.  1724.] 

F.  The  statement  in  Finding  No.  7  that : 

"It  is  uncontradicted  in  the  record  that  after 
Brandlin  and  Roemer  made  it  clear  that  a  success- 
ful proxy  contest  could  not  be  mounted  without  a 
current  stockholders'  list,  Robert  Gira,  who  re- 
mained as  President  of  U.  S.  Science  for  a  short 
time  after  his  brother,  Bernard  Gira,  had  resigned, 
asked  an  employee  of  UIC  to  'steal'  the  stock- 
holders' list  for  him.  A  new  stockholders'  list  as 
of  December  30,  1960,  had  been  delivered  to 
UIC  from  New  York  on  January  14,  1960.  (sic) 
No  duplicate  of  this  list  existed  at  this  time.  The 
employee  refused  to  do  so.  Shortly  thereafter,  the 
list  as  of  December  30,  1960,  was  removed  sur- 
repetitiously  from  the  executive  offices  of  UIC, 
and  was  delivered  late  Friday,  January  27,   1961, 
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by  Gira  and  Petersen  to  the  offices  of  counsel  for 
the  Committee  where  a  dupHcate  was  made  by  the 
law  firm  at  its  own  expense." 

is  a  clearly  erroneous  finding  as  to  these  appellants  for 
the  reason  that  it  is  completely  without  foundation 
in  the  evidence. 

THE  RECORD  CLEARLY  SHOWS  THAT  ALL 
TESTIMONY  CONCERNING  THE  MANNER  IN 
WHICH  THE  STOCKHOLDERS'  LIST  WAS 
TRANSFERRED  FROM  THE  POSSESSION  OF 
UIC  HEADQUARTERS  TO  PETERSEN  WAS 
RULED  INADMISSIBLE  BY  THE  TRIAL 
COURT  AS  TO  THE  APPELLANTS  HEREIN. 
[R.  T.  54,  58,  62,  164,  189,  192,  200.]  The  only 
testimony  with  respect  to  how  the  stockholders'  list 
came  into  the  possession  of  Petersen,  which  was  ad- 
mitted against  the  appellants,  was  the  testimony  of 
Petersen  himself,  who  indicated  that  the  list  was  in- 
cluded among  certain  books,  papers  and  personal  ef- 
fects which  were  transferred  from  his  offices  at  UIC 
to  his  home.  [R.  T.  67,  69,  70,  72.] 

G.  Finding  No.  9  should  be  stricken  in  its  entirety, 
because  it  is  an  improper  finding  in  that  it  does  not  pur- 
port to  "find"  ultimate  facts,  but  purports  to  recite 
portions  of  the  testimony.  While  it  may  be  proper  for 
a  court  in  evaluating  testimony  to  come  to  a  finding  or 
conclusion  of  an  ultimate  fact  based  upon  only  a  portion 
of  testimony,  which  portion  the  court  believes  to  be  ac- 
curate as  distinguished  from  other  portions  of  the  testi- 
mony, it  is  completely  improper  to  purport  to  recite 
testimony  (rather  than  reciting  a  finding  of  fact),  but 
actually  to  leave  out  pertinent  portions  of  the  testimony 
in  such  a  manner  as  to  distort  the  meaning  of  such  tes- 
timony. 
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The  recital  of  testimony  in  this  case  is  distorted  for 
the  reason  that  it  fails  to  state  that  when  Roemer  was 
interrelated  by  members  of  the  SEC  staff  and  asked 
where  the  list  was  first  made  available  to  him,  his  first 
answer  was  that  this  had  been  in  his  law  office.  [R.  T. 
264-268.]  Later  in  his  testimony,  it  is  true  that  he  did 
acquiesce  in  the  suggestion  of  the  questioner  that  he 
had  received  the  list  at  Gira's  house.  [R.  T.  261.] 
Several  weeks  later,  he  sent  a  letter  to  the  SEC  and  ad- 
vised them  that  he  had  checked  his  records  and  cor- 
rected his  testimony  to  show  that  he  had  received  the 
list  at  the  office.  [Ex.  17,  R.  T.  265-266.]  Roemer 
explained  to  the  court  that  he  had  become  confused  in 
his  mind  concerning  the  chronological  order  of  the 
meeting  in  Malibu  and  the  meeting  in  the  offices  of 
Vaughan,  Brandlin  &  Baggot.     [R.  T.  267-268.] 

The  statement  "that  Roemer  did  not  disclose  to  the 
SEC  staff  that  his  law  firm  had  duplicated  the  list  nor 
did  he  disclose  the  strange  circumstances  under  which 
the  list  had  been  returned  to  UIC  offices  on  a  Sunday 
afternoon"  is  not  only  argumentative,  but  is  misleading 
because  no  such  questions  were  ever  asked  of  Mr.  Roe- 
mer by  the  SEC. 

This  whole  finding  is  superfluous  and  inappropriate 
to  the  judgment.  Its  only  efficacy  would  be  to  serve  as 
proxy  soliciting  material.  The  basic  fact  of  from 
whom  the  stockholders'  list  came  was  disclosed  to  the 
SEC  and  the  UIC  stockholders.     [Ex.  13.] 

H.     Finding  No.  11,  which  states: 

"The  evidence  establishes  beyond  question  that 
without  the  knowledge  or  consent  of  management, 
the  stockholders'  list  was  removed  from  the  ex- 
ecutive offices  of  UIC   during  the   week   ending 
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January  28,   1961    (probably  on  Friday,  January 
27)" 
and 

"Indeed,  the  record  sustains  the  contention  of 
the  SEC  that  the  stockholders'  list  was  stolen" 

is  clearly  erroneous  for  the  reason  that  it  is  UNSUP- 
PORTED BY  ANY  EVIDENCE  WHICH  WAS 
INTRODUCED  AS  AGAINST  THESE  APPEL- 
LANTS. All  such  evidence  was  objected  to  by  the 
appellants  and  the  objections  were  sustained  as  to  them. 
[R.  T.  54,  58,  162,  164,  189,  192,  200.] 

I.     The  language  in  Finding  12  that : 

'Tt  was  also  essential  that  counsel  for  the  Com- 
mittee represent,  at  least  ostensibly,  some  stock- 
holders of  UIC  before  setting  about  to  organize 
an  insurgent  Committee"    (Emphasis  added.) 

and  the  language  that : 

"It  had  already  been  decided  that  Gira  and  Pe- 
tersen could  not  openly  participate  in  the  contest 
with  the  Committee  and  they  could  not  be  held  out 
as  clients  of  the  law  firm"    (Emphasis  added.) 

is  not  only  argumentative,  but  is  entirely  misleading 
and  clearly  erroneous  in  the  light  of  the  substantial  evi- 
dence [R.  T.  1248-1249]  as  pointed  out  in  our  discus- 
sion of  Finding  No.  6  in  paragraph  B. 

J.     The  statement  in  Finding  No.  12  that: 

"Gira  and  Petersen  then  communicated  with 
Roy  L.  Williams  and  Elmer  M.  Luther,  Jr." 

is  completely  contrary  to  the  evidence  and  clearly  erron- 
eous. The  only  evidence  on  this  subject  came  from  the 
testimony  of  Yaras  and  the  transcript  of  testimony  be- 
fore the  SEC  of  Luther  and  Williams  (which  was  only 
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admitted  as  against  the  individual  person  involved  in 
such  transcript.)  [R.  T.  1029-1032.]  The  uncontra- 
dicted testimony  of  Yaras  before  the  trial  court  [R.  T. 
966]  and  the  transcript  of  testimony  of  Luther  before 
the  SEC  [R.  T.  1040]  was  that  Luther  had  contacted 
Yaras  (not  Gira  or  Petersen)  who  referred  Luther  to 
the  law  firm.  The  transcript  of  testimony  of  Williams 
before  the  SEC  [R.  T.  1095]  was  that  Williams  con- 
tacted Gira,  who  referred  Williams  to  the  law  firm. 

K.     The  language  in  Finding  No.  12  that: 

"It  had  already  been  decided  that  Gira  and  Pe- 
tersen could  not  openly  participate  in  the  contest 
with  the  Committee  and  they  could  not  be  held  out 
as  clients  of  the  law  firm"    (Emphasis  added.) 

is  clearly  erroneous  because  it  implies  that  Gira  and 
Petersen  did  participate  covertly  and  clandestinely  in 
the  contest.  The  testimony  regarding  this  subject  was 
basically  that  of  Brandlin.  [R.  T.  1248.]  Neither 
Roemer,  Gira  nor  Petersen  contradicted  Brandlin  in  this 
regard. 

L.  The  statement  in  Finding  No.  13  that  Williams 
"did  not,  however,  authorize  the  bringing  of  a 
proxy  contest  in  his  behalf" 

and  the  statement  in  Finding  No.  14  that  Luther 

"did  not  authorize  Roemer  to  initiate  a  proxy  con- 
test" 

is  clearly  erroneous  in  the  light  of  the  clear  weight  of 
the  substantial  evidence.  The  testimony  on  this  sub- 
ject came  from  the  transcript  of  testimony  of  Luther 
before  the  SEC  [R.  T.  1040,  1041],  the  transcript  of 
testimony  of  Williams  before  the  SEC  [R.  T.  1122] 
and  the  affidavits  of  Luther  and  Williams  [Exs.  45, 
S]   and  the  testimony  of  Roemer   [R.  T.  230],  all  of 
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whom  indicate,  without  doubt,  that  BOTH  LUTHER 
AND  WILLIAMS  AUTHORIZED  ROEMER  TO 
TAKE  WHATEVER  STEPS  WERE  NECES- 
SARY TO  PROTECT  THEIR  INTEREST. 
M.  The  language  in  Finding  No.  14  to  the  effect 
that  Luther 

"discussed  the  situation  with   Petersen  who   sug- 
gested that  he  communicate  with  Roemer" 

is  clearly  erroneous  because  it  is  completely  without 
support  in  the  evidence.  The  uncontradicted  testimony 
of  Yaras  [R.  T.  966]  in  the  trial  and  of  Luther  in  his 
transcript  of  testimony  before  the  SEC  [R.  T.  1040] 
was  that  Luther  contacted  Yaras  (not  Petersen),  who 
suggested  that  he  communicate  with  Roemer. 

N.     The  statement  in  Finding  No.  14 

"The  assertion  in  the  Committee's  proxy  state- 
ment that  counsel  for  the  Committee  started  the 
organization  of  the  Committee  on  behalf  of  Lu- 
ther and  Williams  is  seriously  misleading" 

is  a  misleading  statement  in  itself  and  finds  no  support 
in  the  evidence.  There  is  no  statement  in  the  literature 
of  the  Committee  or  the  testimony  that  the  organiza- 
tion of  the  Committee  was  "on  behalf"  of  Luther  and 
Williams.  The  literature  states  that  the  organization 
of  the  Committee  (slate)  "started  after"  [Ex.  13]  Lu- 
ther and  Williams  had  authorized  the  firm  to  take  the 
necessary  steps.  It  is  self  evident  that  Brandlin  was 
purporting  to  act  on  behalf  of  the  whole  Stockholders' 
Protective  Committee  after  it  was  formed. 

O.     The  language  in  Finding  No.  15  that 

"Gira  and  Petersen  again  met  with  counsel  for 
the  Committee  to  .  .  .  agree  upon  the  ap- 
proach to  be  made  to  stockholders  with  significant 
holdings" 
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is  clearly  erroneous  and  wholly  unsupported  by  the  evi- 
dence. The  uncontradicted  testimony  of  Gira  [R.  T. 
395],  Petersen  [R.  T.  79-81]  and  Roemer  [R.  T.  223- 
226]  concerning  the  meeting  referred  to  is  that  it  was 
a  short  casual  meeting  and  the  only  thing  discussed  was 
the  names  of  the  larger  stockholders  in  UIC.  There  is 
no  testimony  of  any  kind  that  counsel  for  the  Com- 
mittee ever  discussed  with  Gira  and  Petersen  an  "ap- 
proach to  be  made  to  stockholder^  with  significant 
holdings." 

P.     The  language  in  Finding  No.  17  that 

"having  inspired  the  organization  of  the  Commit- 
tee"   (Emphasis  added.) 

is  not  only  argumentative,  but  is  clearly  erroneous  in 
that  the  uncontradicted  testimony  of  Brandlin  [R.  T. 
1262]  and  Roemer  [R.  T.  228,  232-233]  is  that  Brand- 
lin was  the  first  person  to  discuss  the  organization  of  a 
Committee  and  proceeded  to  so  organize  the  Committee 
on  his  own  terms. 

Q.     The  language  in  Finding  No.  18  that 

"Late  in  February,  1961,  Gira  and  Petersen,  El- 
wood  S.  Kendrick,  who  had  been  retained  by  them 
to  defend  the  litigation  brought  by  the  manage- 
ment of  UIC,  Brandlin,  Roemer  and  Stanley  E. 
Henwood,  who  was  then  a  potential  member  of 
the  Committee,  met  to  discuss  the  affairs  of  UIC" 

is  clearly  erroneous  because  there  is  no  evidence  that 
these  men  met  to  "discuss  the  affairs"  of  UIC.  The 
testimony  by  all  parties  concerned  in  the  meeting  was 
that  the  meeting  was  called  at  the  request  of  Henwood 
and  Brandlin  so  that  Henwood  would  learn  about  the 
type  of  business  of  United  Industrial  Corporation  and 
its  subsidiaries.     The  testimony  clearly  shows  that  the 
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subjects  discussed  at  this  meeting  were  for  the  sole  pur- 
pose of  educating  Henwood  regarding  the  scope  of 
business  fields  in  the  UIC  subsidiaries  and  at  no  time 
were  the  "affairs"  of  UIC  discussed.  [R.  T.  142,  144, 
287-288,  291-295,  1264-1265,  1668-1669.] 

R.     Finding  No.  19  that 

"Gira,  Petersen,  Brandlin  and  Roemer  met 
again  in  April,  1961,  at  Kendrick's  law  offices  to 
decide  what  action  they  could  take  to  counteract 
the  charges  in  management's  proxy  material  that 
Gira  and  Petersen  were  closely  related  to  the  Com- 
mittee. Counsel  for  the  Committee  suggested  that 
Gira  and  Petersen  institute  a  libel  suit  against 
the  management." 

is  clearly  erroneous  for  the  reason  that  the  uncontra- 
dicted testimony  of  Brandlin  [R.  T.  1263-1264]  was 
that  the  parties  met  in  Kendrick's  law  office  for  the 
purpose  of  deciding  what  could  be  done  to  counteract 
charges  that  management  was  threatening  to  make  in 
its  proxy  material  that  the  Stockholders'  Protective 
Committee  was  "fronting"  for  Gira  and  Petersen. 
Counsel  for  the  Committee  did  not  suggest  that  Gira 
and  Petersen  institute  a  libel  suit,  but  suggested  that 
Gira  and  Petersen  send  a  telegram  advising  manage- 
ment that  if  they  made  such  statements  their  state- 
ments could  be  libelous.  This  statement  is  further 
clearly  erroneous  in  that  there  is  no  evidence  that  Roe- 
mer attended  this  meeting  and,  in  fact,  Roemer  did  not 
attend  this  meeting. 

S.     In  Finding  No.  20,  the  statement 

"It  was  with  events  occuring  in  July,  1961,  that 
Gira  and  Petersen  assumed  even  more  active  roles 
as  participants  in  the  proxy  contest." 
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is  argumentative  in  that  it  assumes  that  Gira  and  Pe- 
tersen have  previously  participated,  and  because  it  fails 
to  distinguish  that  the  libel  suit  which  Gira  and  Peter- 
sen filed  in  July  of  1961  was  based  on  an  entirely  dif- 
ferent set  of  circumstances  than  the  threatened  Hbelous 
statements  referred  to  in  Finding  No.  19.  [Ex.  20, 
R.T.  422-429,  1350-1351.] 

T.  The  complete  statement  in  Finding  No.  20  and 
Finding  No.  21  should  be  stricken  as  being  clearly  er- 
roneous, immaterial  and  therefore  prejudicial  to  the 
appellants  herein  for  the  reason  that  all  of  the  evidence 
alluded  to  in  Findings  Nos.  20  and  21  was  adduced  on 
the  testimony  of  Gira,  Petersen  and  Lewis  and  Exhibit 
No.  19.  In  each  instance  a  valid  objection  was  made 
by  appellants  which  was  sustained  by  the  trial  court  and 
such  evidence  was  never  admitted  as  to  the  appellants. 

U.     In  Finding  No.  22,  the  statement  that  : 

"The  Committee  has  never  actually  functioned 
as  an  association;  all  of  its  members  have  never 
been  assembled  together  at  one  time.  Since  its  for- 
mation there  has  been  only  one  meeting,  and  that 
one  involved  several,  but  not  all,  of  the  Commit- 
tee's members.  Brandlin  and  Roemer  have  met 
with  Gira  and  Petersen  on  many  more  occasions 
than  they  have  met  with  members  of  the  Com- 
mittee. The  Committee  is  merely  an  imposing 
'letterhead'  association,  most  of  whose  members 
were  selected  by  and  agreed  to  serve  as  an  accom- 
modation to  counsel  for  the  Committee  .  .  .  Such 
a  seemingly  independent  group  was  necessary  as 
Brandlin  and  Roemer  knew  that  stockholder  sup- 
port would  not  be  forthcoming  if  Gira  and  Peter- 
sen, the  true  sponsors  of  the  Committee,  partici- 
pated openly  as  members."     (Emphasis  added.) 
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is  clearly  erroneous  and  cannot  be  supported  by  any 
evidence.  The  testimony  did  not  purport  to  establish 
ALL  the  meetings,  but  the  uncontradicted  evidence 
showed  there  were  at  least  two  formal  meetings  on  the 
west  coast.  [R.  T.  1713.]  There  is  no  evidence  that  the 
Committee  "is  merely  an  imposing  'letterhead'  associa- 
tion." This  is  obviously  argumentative,  an  opinion,  and  a 
conclusion  unsupported  by  the  evidence.  Each  of  these 
men  is  prominent  in  his  field  and  the  testimony  of 
those  members  who  testified  evidenced  an  interest  in 
the  Committee  and  an  uncontradicted  independence  of 
thought  and  conduct.  "Most"  of  the  members  did  not 
serve  as  an  "accommodation  to  counsel".  Certainly, 
long-time  stockholders  such  as  Armogida,  Ballance,  Du- 
mont,  Beshara  and  Wulfekuhler  have  a  real  interest; 
namely,  their  investment.  [Ex.  14;  R.  T.  1725-1726, 
1728,  1734-1735,  1740,  2040-2041,  2050,  2054-2058.] 
Poe  [R.  T.  2069],  Foss  [R.  T.  2074-2075]  and  Hen- 
wood  [R.  T.  1673-1674]  testified  without  contradic- 
tion that  they  are  independent  of  thought  and  action  and 
that  they  have  an  interest  in  this  proxy  contest.  Mr. 
Soderstrom  states  that  he  heard  from  Mr.  Brandlin 
"quite  frequently"  [R.  T.  1700],  that  he  would  be  in- 
terested in  buying  more  UIC  stock  [R.  T.  1706]  and 
that  he  was  completely  independent.  [R.  T.  1715.] 
He  also  had  various  meetings  with  Roemer  and  discussed 
"many  phases"  about  the  company.  [R.  T.  1711].  As 
for  Mr.  Lawry,  all  parties,  including  the  SEC,  stipu- 
lated that  he  was  "an  honest  and  distinguished  gentle- 
man." [R.  T.  2190.]  Furthermore,  Mr.  Lawry  was 
present  in  court  virtually  every  day  of  the  trial  [R.  T. 
2191],  and  testified  without  contradiction  as  to  his  in- 
dependence.     [R.   T.   2192-2193.]      Summers   testified 
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by  affidavit  that  he  was  instrumental  in  bringing  Du- 
mont  to  the  Committee  and  that  he  would  act  inde- 
pendently of  any  outside  influence.  [R.  T.  2180-2183.] 
Mr.  McLaughlin,  by  affidavit,  testified  that  he  consid- 
ered that  this  was  '*an  opportunity  to  make  a  profit  on 
the  stock  of  United  Industrial  Corporation  if  said 
company  was  properly  managed."  He  further  stated 
that  he  became  a  member  of  the  slate  "upon  the  re- 
quest of  my  son-in-law,  J.  J.  Brandlin,"  but  that  he 
"agreed  to  serve  as  a  member"  after  making  an  inde- 
pendent investigation.     [R.  T.  2185-2189.] 

Roemer's  participation  in  the  proxy  contest  as  a  mem- 
ber of  the  slate  is  understandable,  although  there  is  no 
evidence  on  this  subject.  Lawyers  usually  consider  it 
an  honor  and  a  business  asset  to  serve  on  the  Board 
of  Directors  of  large  corporations. 

If  it  can  be  said  that  anyone  "agreed  to  serve  as  an 
accommodation  to  counsel",  it  would  have  to  be  found 
in  Henwood's  testimony.  [R.  T.  47a — portion  of  depo- 
sition in  UIC  V.  Hemvood.]  However  Henwood  did 
not  finally  agree  to  serve  until  after  he  had  obtained 
more  information  about  the  company.  This  occurred 
approximately  four  weeks  after  the  initial  request  to 
serve  was  made.  [R.  T.  1668-1669,  1673-1674.]  Hen- 
wood  agreed  to  serve  as  Chairman  of  the  Committee. 
[R.  T.  1668.]  His  office  in  New  York  served  as  the 
Committee's  New  York  office.  [Ex.  13.]  He  volun- 
tarily went  to  Washington,  D.  C,  to  testify  before  the 
SEC  in  March,  1961.  [Ex.  38.]  Even  if  we  assume 
that  Henwood  served  as  an  "accommodation  to  coun- 
sel", does  one  of  fifteen  men  constitute  "most"  of 
the  members  of  the  Committee?  We  submit  that  Find- 
ing No.  22  is  clearly  erroneous  and  wholly  unsupported 
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by  evidence.  The  evidence  clearly  establishes  that  the 
Committee  was  spread  from  coast  to  coast  [Ex.  13], 
and  that  constant  and  frequent  communication  was 
had  with  all  members  of  the  Committee,  Brandlin 
testified,  without  contradiction,  that  there  were  fre- 
quent telephone  conversations  and  that  over  100  letters 
and  reports  were  mailed  or  delivered  to  the  Committee 
during  the  course  of  the  proxy  contest  [R.  T.  1342- 
1344],  in  addition  to  the  meetings  referred  to. 

It  is  clearly  erroneous  to  find  that  the  Committee  and 
slate  were  a  "seemingly  independent  group"  since  this 
clearly  implies  that  the  Committee  and  slate  were  not 
independent;  and  there  is  no  evidence  of  any  kind  to 
support  such  a  finding.  The  evidence  is  all  to  the  con- 
trary. Each  member  of  the  slate  who  testified  stated 
that  he  would  act  independently  and  that  he  had  no 
contract,  arrangement  or  understanding  of  any  kind 
whatsoever  with  Gira  and  Petersen.  There  is  like- 
wise no  evidence  to  support  the  finding  that  Gira  and 
Petersen  were  "the  true  sponsors  of  the  Committee" 
and  that  Brandlin  and  Roemer  knew  that  Gira  and 
Petersen  could  not  "openly"  be  members  of  the  Com- 
mittee. There  was  never  any  effort  by  Brandlin  or 
Roemer  to  hide  from  the  stockholders  the  fact  that 
Gira  and  Petersen  were  helpful  to  the  Committee.  [Exs. 
13,  A.] 

V.  Appellants  have  conceded  that  the  error  referred 
to  in  Finding  No.  23  was  made.  [R.  T.  271.]  The 
testimony  is  uncontradicted  that  the  SEC  advised  that 
Fein  was  not  Chairman  during  1960  and  that  references 
to  this  fact  should  be  changed,  but,  through  oversight, 
the  Committee  neglected  to  change  the  one  reference 
referred    to    although    other    changes    in    this    regard 
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were  made.  [R.  T.  311.]  The  statement,  however,  is 
innocuous  and  immaterial  due  to  the  fact  that  the  evi- 
dence, uncontradicted,  is  that  Fein  was  a  member  of 
the  Executive  Committee  during  1960,  as  opposed  to 
Chairman.  [R.  T.  270.]  The  erroneous  statement  is 
immaterial  and  could  not  have  had  any  effect  on  the 
vote  of  the  stockholders,  nor  was  there  any  evidence 
that  this  admitted  error  was  material  in  that  it  affected 
the  vote  of  the  stockholders.  Since  the  Stockholders' 
Protective  Committee  had  been  ''cooperative"  with  the 
SEC  staff,  the  SEC  staff  should  have  asked  for  a  re- 
traction from  the  Committee  instead  of  bringing  action. 
This  is  the  manner  in  which  they  handled  a  similar 
matter  for  one  of  management's  mailings.      [Ex.   14.] 

W.     In  Finding  No.  24  the  statement  that : 

"As  Gira  and  Petersen  initiated  the  Commit- 
tee, and  have  participated,  directly  and  indirectly, 
in  directing  and  advancing  its  objectives  ..." 

is  argumentative  and  clearly  erroneous  in  that  it  as- 
sumes that  Gira  and  Petersen  have  participated  and 
there  is  no  evidence  to  support  the  finding  that  Gira 
and  Petersen  had  been  "directing  and  advancing  its 
(the  Committee's)  objectives."  The  evidence,  as  dem- 
onstrated above,  is  all  to  the  contrary. 

X.     That  portion  of  No.  6  under  the  heading  "Af- 
firmative Defenses",  on  page  20  of  the  Findings  of  Fact 

[C.  T ]  which  states  as  follows  (Appendix  B)  : 

"The  defendants  have  also  stressed  that  Manage- 
ment of  UIC  from  the  beginning  of  its  solicita- 
tion has  stated  that  the  Committee  was  'fronting' 
for  Gira  and  Petersen  and  that,  therefore,  the 
stockholders  are  fully  azvare  of  all  the  facts."  (Em- 
phasis added.) 
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is  a  clearly  erroneous  finding  for  the  reason  that  ap- 
pellants have  never  stated  that  Management's  accusa- 
tion that  appellants  were  "fronting"  for  Gira  and  Peter- 
sen made  the  stockholders  fully  aware  of  all  the  facts. 
There  is  no  statement  or  other  evidence  in  the  entire 
record  to  support  this  statement  which  was  prepared  by 
counsel  for  the  SEC  and  adopted  by  the  trial  court. 

VL 
The  Court  Erred  by  Not  Denying  to  the  Appellee 
(SEC)  the  Equitable  Remedy  of  Invalidation 
of  Appellants'  Proxies  and  of  an  Injunction 
Against  Appellants  for  the  Reason  That  Ap- 
pellee (SEC)  Had  Denied  Appellants  Due 
Process  as  Guaranteed  by  the  Fifth  Amendment 
to  the  United  States  Constitution  by  the  Man- 
ner in  Which  Appellee  Had  Administered  the 
Securities  Exchange  Act  and  the  Regulations 
Promulgated  Thereunder  in  This  Case. 

The  substantial  evidence  was  clear  and  uncontroverted 
that  as  early  as  March,  1961,  the  Securities  and  Ex- 
change Commission  had  taken  testimony  of  Williams, 
Ballance,  Wulfekuhler,  Lawry,  McLaughlin,  Soderstrom, 
Luther,  Henwood,  Roemer,  Gira,  Petersen  and  Yaras. 
[Exs.  29-39A.]  In  addition,  they  had  other  informa- 
tion from  the  attorneys  representing  the  Stockholders' 
Protective  Committee  such  as  Brandlin's  letter  of 
March  24th.  [Ex.  D.]  The  stated  purpose  of  this  in- 
quiry was  for  the  purpose  of  determining  "the  ade- 
quacy and  accuracy  of  the  proxy  solicitation  material 
of  the  Stockholders'  Protective  Committee".  [R.  T. 
1166,  1169;  Ex.  42.]  After  this  information  had  been 
obtained,  the  Securities  and  Exchange  Commission 
"cleared"  four  mailings  of  the  Committee. 
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The  evidence  clearly  shows  that  the  Stockholders' 
Protective  Committee  cooperated  with  the  Securities  and 
Exchange  Commission  on  each  mailing  by  making  the 
changes  requested  or  suggested  by  the  Commission 
staff.  [R.  T.  300-302,  308-312.1 

At  no  time  did  a  staff  member  of  the  Securities 
and  Exchange  Commission  ever  request  the  Committee 
or  its  attorneys  to  include  in  its  material  the  conclusions 
and  characterizations  which  were  set  out  in  their  com- 
plaint and  which  formed  the  basis  of  the  court's  in- 
junction, although  the  evidence  is  uncontroverted  that 
as  early  as  March  and  not  later  than  June  of  1961  the 
Securities  and  Exchange  Commission  staff  had  in  its 
possession  all  of  the  essential  information  upon  which 
it  now  claims  to  base  its  conclusions. 

What  happened  in  this  case  would  appear  to  be  as 
follows :  The  Securities  and  Exchange  Commission 
gathered  information  concerning  the  people  involved  in 
the  proxy  contest.  Based  upon  this  information,  they 
"cleared"  material  of  the  Stockholders'  Protective  Com- 
mittee which  purported  to  state  certain  facts  concerning 
the  proxy  contest  and  the  persons  involved.  After  hav- 
ing "cleared"  the  material  on  three  separate  occasions, 
including  July  11,  1961,  the  SEC  then  brought  an  ac- 
tion against  the  appellants  to  invalidate  their  proxies  and 
obtain  an  injunction  against  them  on  the  grounds  that 
the  statements  made  by  the  Protective  Committee,  and 
"cleared"  by  the  Securities  and  Exchange  Commission, 
had  not  been  couched  in  particular  terminology  or 
phraseology. 

Assuming  for  the  sake  of  argument,  that  the  particu- 
lar terminology  or  phraseology  consisted  of  inexorably 
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logical  conclusions  from  the  facts  in  possession  of  the 
SEC,  the  fact  remains  that  at  no  time  did  the  SEC 
ever  request  such  terminology  or  phraseology  from  the 
Stockholders'  Protective  Committee. 

The  SEC  has  always  claimed  that  Section  26  of  the 

Securities   and   Exchange   Act   of    1934,    which    states 

in  pertinent  part  as  follows : 

"No  action  or  failure  to  act  by  the  Commis- 
sion ...  in  the  administration  of  this  title 
.  .  .  with  regard  to  any  statement  or  report 
filed  with  or  examined  by  such  authority  pursuant 
to  this  title  ...  be  deemed  a  finding  .  .  . 
that  such  statement  or  report  is  true  and  accurate 
on  its  face  or  that  it  is  not  false  or  misleading. 

"5|5 

gives  them  the  right  to  conduct  themselves  in  this  man- 
ner. It  is  submitted  that  Section  26  has  no  appli- 
cation to  the  situation  involved  herein.  Section  26 
merely  means  that  if  the  SEC  has  "cleared"  material, 
that  they  are  not  to  be  prevented  from  bringing  an 
action  if  it  is  later  determined  that  the  material  con- 
tains false  and  misleading  statements  as  to  material 
facts.  That  is  considerably  different  from  taking  the 
position  that  the  SEC  can  clear  a  particular  statement 
of  facts  and  then  later  complain  because  the  same  facts 
are  not  stated  in  particular  words  or  phraseology. 
(Hatahley  v.  United  States,  351  U.  S.  173.) 


*For  complete  terminology  of  this  section,  consult  Appendix  A. 
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VII. 
The  Court  Erred  by  Denying  the  Appellants  a  Fair 
Trial  as  Guaranteed  by  the  Due  Process  Clause 
of  the  Fifth  Amendment  in  That  the  Court 
Failed  to  Exercise  Genuine  Judicial  Discretion 
and  Judgment. 

It  is  not  uncommon  for  persons  aggrieved  by  a  par- 
ticular decision  of  a  court  of  law  or  equity  to  feel  that 
they  have  not  been  given  a  fair  trial.  Recognizing  the 
subjective  perspective  any  argument  on  this  question 
must  necessarily  have,  appellants  request  this  court  to 
examine  the  following  enumerated  portions  of  the  Re- 
porter's Transcript  on  appeal  in  order  to  make  an  ob- 
jective appraisal  of  whether  or  not  the  trial  court  ac- 
tually exercised  genuine  judicial  discretion  and  judgment 
as  is  inherent  in  procedural  due  process.  [R.  T.  17a- 
41a,  72a-152a,  54-58,  199,  550-555,  848-849,  1180,  1456- 
1457,  1459-1460.] 

VIIL 
Conclusion. 

Appellants  believe  they  have  fully  demonstrated  that 
the  Judgment  and  Findings  in  the  case  at  bar  are  un- 
supported by  any  evidence  and  are  clearly  erroneous. 
It  is  respectfully  submitted  that  the  judgment  should 
be  reversed  and  the  cause  remanded  to  the  trial  court 
with  directions  to  enter  a  judgment  for  the  appellants 
Stockholders'  Protective  Committee. 

Respectfully  submitted, 

Vaughan,  Brandlin,  Baggot, 

Robinson  &  Roemer, 
Mark  P.  Robinson, 

Attorneys  for  Appellants. 


APPENDIX  "A". 

Regulation  14  (a) -9  Under  the  Securities  and 
Exchange  Act  of  1934. 

Rule  14a-9.    False  or  Misleading  Statements. 

No  solicitation  subject  to  this  regulation  shall  be 
made  by  means  of  any  proxy  statement,  form  of  proxy, 
notice  of  meeting,  or  other  communication,  written  or 
oral,  containing  any  statement  which,  at  the  time  and 
in  the  light  of  the  circumstances  under  which  it  is  made, 
is  false  or  misleading  with  respect  to  any  material  fact, 
or  which  omits  to  state  any  material  fact  necessary 
in  order  to  make  the  statements  therein  not  false  or 
misleading  or  necessary  to  correct  any  statement  in 
any  earlier  communication  with  respect  to  the  solici- 
tation of  a  proxy  for  the  same  meeting  or  subject  mat- 
ter which  has  become  false  or  misleading. 

Note.  The  following  are  some  examples  of  what, 
depending  upon  particular  facts  and  circumstances,  may 
be  misleading  within  the  meaning  of  this  rule : 

(a)  Predictions  as  to  specific  future  market  values, 
earnings,  or  dividends. 

(b)  Material  which  directly  or  indirectly  impugns 
character,  integrity  or  personal  reputation,  or  directly  or 
indirectly  makes  charges  concerning  improper  illegal  or 
immoral  conduct  or  associations,  without  factual  foun- 
dation. 

(c)  Failure  to  so  identify  a  proxy  statement,  form 
of  proxy  and  other  soliciting  material  as  to  clearly  dis- 
tinguish it  from  the  soliciting  material  of  any  other  per- 
son or  persons  soliciting  for  the  same  meeting  or  sub- 
ject matter. 

(d)  Claims  made  prior  to  a  meeting  regarding  the 
results  of  a  solicitation. 
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Regulation  14(a)-ll  Under  the  Securities  and 
Exchange  Act  of   1934. 

Rule  14a-ll.  Special  Provisions  Applicable  to 
Election  Contests. 

(a)  Solicitations  to  which  this  rule  applies. 

This  rule  applies  to  any  solicitation  subject  to  this 
regulation  by  any  person  or  group  of  persons  for  the 
purpose  of  opposing  a  solicitation  subject  to  this  regula- 
tion by  any  other  person  or  group  of  persons  with  re- 
spect to  the  election  or  removal  of  directors  at  any  an- 
nual or  special  meeting  of  security  holders. 

(b)  Participant  or  Participant  in  a  Solicitation. 

For  purposes  of  this  rule  the  terms  "participant"  and 
"participant  in  a  solicitation"  include  the  following: 

(1)  the  issuer; 

(2)  any  director  of  the  issuer,  and  any  nominee  for 
whose  election  as  a  director  proxies  are  solicited ; 

(3)  any  committee  or  group  which  solicits  proxies, 
any  member  of  such  committee  or  group,  and  any  per- 
son whether  or  not  named  as  a  member  who,  acting  alone 
or  with  one  or  more  other  persons,  directly  or  indirectly, 
take  the  initiative  in  organizing,  directing  or  financ- 
ing any  such  committee  or  group ; 

(4)  any  person  who  finances  or  joins  with  another 
to  finance  the  solicitation  of  proxies,  except  persons  who 
contribute  not  more  than  $500  and  who  are  not  other- 
wise participants ; 

(5)  any  person  who  lends  money  or  furnishes  credit 
or  enters  into  any  other  arrangements,  pursuant  to  any 
contract  or  understanding  with  a  participant,  for  the 
purpose  of  financing  or  otherwise  inducing  the  pur- 
chase, sale,  holding  or  voting  of  securities  of  the  issuer 


by  any  participant  or  other  persons,  in  support  of  or 
in  opposition  to  a  participant;  except  that  such  terms 
do  not  include  a  bank,  broker  or  dealer  who,  in  the  or- 
dinary course  of  business,  lends  money  or  executes 
orders  for  the  purchase  or  sale  of  securities  and  who 
is  not  otherwise  a  participant ; 

(6)  any  other  person  who  solicits  proxies:  Pro- 
vided, however,  That  such  terms  do  not  include  (i)  any 
person  or  organization  retained  or  employed  by  a  par- 
ticipant to  solicit  security  holders,  or  any  person  who 
merely  transmits  proxy  soliciting  material  or  performs 
ministerial  or  clerical  duties;  (ii)  any  person  employed 
by  a  participant  in  the  capacity  of  attorney,  accountant, 
or  advertising,  public  relations  or  financial  adviser,  and 
whose  activities  are  limited  to  the  performance  of  his 
duties  in  the  course  of  such  employment;  (iii)  any 
person  regularly  employed  as  an  officer  or  employee  of 
the  issuer  or  any  of  its  subsidiaries  who  is  not  other- 
wise a  participant;  or  (iv)  any  officer  or  director  of, 
or  any  person  regularly  employed  by,  any  other  par- 
ticipant, if  such  officer,  director,  or  employee  is  not 
otherwise  a  participant. 

(c)  Filing  of  Information  Required  by  Schedule 
14B. 

(1)  No  solicitation  subject  to  this  rule  shall  be  made 
by  any  person  other  than  the  management  of  an  issuer 
unless  at  least  five  business  days  prior  thereto,  or  such 
shorter  period  as  the  Commission  may  authorize  upon  a 
showing  of  good  cause  therefor,  there  has  been  filed, 
with  the  Commission  and  with  each  national  securities 
exchange  upon  which  any  security  of  the  issuer  is  listed 
and   registered,    by   or   on   behalf    of   each   participant 


in  such  solicitation,  a  statement  in  duplicate  containing 
the  information  specified  by  Schedule  14B. 

(2)  Within  five  business  days  after  a  solicitation 
subject  to  this  rule  is  made  by  the  management  of  an 
issuer,  or  such  longer  period  as  the  Commission  may 
authorize  upon  a  showing  of  good  cause  therefor,  there 
shall  be  filed,  with  the  Commission  and  with  each  na- 
tional securities  exchange  upon  which  any  security  of 
the  issuer  is  listed  and  registered,  by  or  on  behalf  of 
each  participant  in  such  solicitation,  other  than  the  issuer 
a  statement  in  duplicate  containing  the  information  spec- 
ified by  Schedule  14B. 

(3)  If  any  solicitation  on  behalf  of  management  or 
any  other  person  has  been  made,  or  if  proxy  material 
is  ready  for  distribution,  prior  to  a  solicitation  subject 
to  this  rule  in  opposition  thereto,  a  statement  in  dupli- 
cate containing  the  information  specified  in  Schedule 
14B  shall  be  filed  by  or  on  behalf  of  each  participant 
in  such  prior  solicitation,  other  than  the  issuer,  as  soon 
as  reasonably  practicable  after  the  commencement  of  the 
solicitation  in  opposition  thereto,  with  the  Commission 
and  with  each  national  securities  exchange  on  which 
any  security  of  the  issuer  is  listed  and  registered. 

(4)  If,  subsequent  to  the  filing  of  the  statements  re- 
quired by  subparagraphs  (1),  (2),  and  (3)  above,  ad- 
ditional persons  become  participants  in  a  solicitation 
subject  to  this  rule,  there  shall  be  filed,  with  the  Com- 
mission and  each  appropriate  exchange,  by  or  on  behalf 
of  each  such  person  a  statement  in  duplicate  containing 
the  information  specified  by  Schedule  14B,  within  three 
business  days  after  such  person  becomes  a  participant, 
or  such  longer  period  as  the  Commission  may  authorize 
upon  a  showing  of  good  cause  therefor. 
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(5)  If  any  material  change  occurs  in  the  facts  re- 
ported in  any  statement  filed  by  or  on  behalf  of  any 
participant,  and  appropriate  amendment  to  such  state- 
ment shall  be  filed  promptly  with  the  Commission  and 
each  appropriate  exchange. 

(6)  Each  statement  and  amendment  thereto  filed 
pursuant  to  this  paragraph  (c)  shall  be  part  of  the  of- 
ficial public  files  of  the  Commission  and  for  purposes 
of  this  regulation  shall  be  deemed  a  communication 
subject  to  the  provisions  of  Rule  14a-9. 

(d)  Solicitations  Prior  to  Furnishing  Required  Writ- 
ten Proxy  Statement. 

Notwithstanding  the  provisions  of  Rule  14a-3  (a), 
a  solicitation  subject  to  this  rule  may  be  made  prior  to 
furnishing  security  holders  a  written  proxy  statement 
containing  the  information  specified  in  Schedule  14A 
with  respect  to  such  solicitation,  Provided  That — 

(1)  The  statements  required  by  paragraph  (c)  of 
this  rule  are  filed  by  or  on  behalf  of  each  participant 
in  such  solicitation. 

(2)  No  form  of  proxy  is  furnished  to  security  hold- 
ers prior  to  the  time  the  written  proxy  statement  is  re- 
quired by  Rule  14a-3  (a)  is  furnished  to  security  hold- 
ers: Provided,  however,  That  this  subparagraph  (2) 
shall  not  apply  where  a  proxy  statement  then  meeting 
the  requirements  of  Schedule  14A  has  been  furnished 
to  security  holders. 

(3)  At  least  the  information  specified  in  Items  2  (a) 
and  3  (a)  of  the  statement  required  by  paragraph  (c) 
to  be  filed  by  each  participant,  or  an  appropriate  sum- 
mary thereof,  is  included  in  each  communication  sent  or 
given  to  security  holders  in  connection  with  the  solicita- 
tion. 


(4)  A  written  proxy  statement  containing  the  infor- 
mation specified  in  Schedule  14A  with  respect  to  a 
sohcitation  is  set  or  given  security  holders  at  the  ear- 
liest practicable  date. 

(e)  Solicitations  prior  to  furnishing  required  written 
proxy  statement — Filing  Requirements. 

Three  copies  of  any  soliciting  material  proposed  to  be 
sent  or  given  to  security  holders  prior  to  the  furnish- 
ing of  the  written  proxy  statement  required  by  Rule 
14a-3  (a)  shall  be  filed  with  the  Commission  in  pre- 
liminary form,  at  least  five  business  days  prior  to  the 
date  definitive  copies  of  such  material  are  first  sent  or 
given  to  security  holders,  or  such  shorter  period  as  the 
Commission  may  authorize  upon  a  showing  of  good 
cause  therefor. 

(f)  Application  of  this  rule  to  Annual  Report. 
Notwithstanding  the   provisions   of   Rule    14a-3    (b) 

and  (c),  three  copies  of  any  portion  of  the  annual  re- 
port referred  to  in  Rule  14a-3  (b)  which  comments 
upon  or  refers  to  any  solicitation  subject  to  this  rule, 
or  to  any  participant  in  any  such  solicitation,  other  than 
the  solicitation  by  the  management,  shall  be  filed  with 
the  Commission  as  proxy  material  subject  to  this  regu- 
lation. Such  portion  of  the  annual  report  shall  be 
filed  with  the  Commission  in  preliminary  form  at  least 
five  business  days  prior  to  the  date  copies  of  the  re- 
port are  first  sent  or  given  to  security  holders. 

(g)  Application  of  Rule  14a-6. 

The  provisions  of  paragraphs  (c),  (d),  (e),  (f)  and 
(g)  of  Rule  14a-6  shall  apply  to  the  extent  perti- 
nent, to  soliciting  material  subject  to  paragraphs  (e) 
and  (f)  of  this  Rule  14a-ll. 
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(h)   Use  of  reprints  or  reproductions. 

In  any  solicitation  subject  to  this  rule,  solicitating  ma- 
terial which  includes,  in  whole  or  part,  any  reprints  or 
reproductions  of  any  previously  published  material  shall : 

( 1 )  State  the  name  of  the  author  and  publication,  the 
date  of  prior  publication,  and  identify  any  person  who 
is  quoted  without  being  named  in  the  previously  pub- 
lished material. 

(2)  Except  in  the  case  of  a  public  official  document 
or  statement,  state  whether  or  not  the  consent  of  the 
author  and  publication  has  been  obtained  to  the  use 
of  the  previously  published  material  as  proxy  soliciting 
material. 

(3)  If  any  participant  using  the  previously  pub- 
lished material,  or  anyone  on  his  behalf,  paid,  directly 
or  indirectly,  for  the  preparation  or  prior  publication  of 
the  previously  published  material,  or  has  made  or  pro- 
poses to  make  any  payments  or  give  any  other  considera- 
tion in  connection  with  the  publication  or  republication 
of  such  material,  state  the  circumstances. 

Section  26,  Securities  and  Exchange  Act  of  1934. 

Unlawful  Representations 

Section  26.  No  action  or  failure  to  act  by  the  Com- 
mission or  the  Board  of  Governors  of  the  Federal  Re- 
serve System,  in  the  administration  of  this  title  shall 
be  construed  to  mean  that  the  particular  authority  has 
in  any  way  passed  upon  the  merits  of,  or  given  approval 
to,  any  security  or  any  transaction  or  transactions  there- 
in, nor  shall  such  action  or  failure  to  act  with  regard 
to  any  statement  or  report  filed  with  or  examined  by 
such  authority  pursuant  to  this  title  or  rules  and  regu- 


lations  thereunder,  be  deemed  a  finding  by  such  au- 
thority that  such  statement  or  report  is  true  and  accu- 
rate on  its  face  or  that  it  is  not  false  or  misleading. 
It  shall  be  unlawful  to  make,  or  cause  to  be  made,  to 
any  prospective  purchaser  or  seller  of  a  security  any 
representation  that  any  such  action  or  failure  to  act 
by  any  such  authority  is  to  be  so  construed  or  has 
such  effect. 

Fifth  Amendment  to  the  United  States  Constitution. 

No  person  shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  Grand  Jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  Militia,  when  in  ac- 
tual service  in  time  of  War  or  public  danger;  nor  shall 
any  person  be  subject  for  the  same  offense  to  be  twice 
put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself, 
nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  shall  private  property  be  taken 
for  public  use,  without  just  compensation. 
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APPENDIX  "B". 

Judgment,  Findings  of  Fact,  and  Conclusions. 

JUDGMENT 

This  action  came  on  for  hearing  before  the  Court  as 
a  trial  on  the  merits  between  July  26,  1961,  and  Septem- 
ber 22,  1961,  and  the  Court  having  considered  all  the 
evidence  and  the  arguments  of  counsel,  and  having 
entered  a  decree  of  dismissal  as  to  the  defendant  Her- 
man Yaras  and  a  final  decree  by  consent  as  to  the 
defendant  N.  Eugene  Shafer,  d/b/a  Shafer  &  Co.,  and 
having  entered  Findings  of  Fact  and  Conclusions  of 
Law,  as  to  the  defendants  United  Industrial  Corpora- 
tion ("UIC")  Stockholders'  Protective  Committee 
and  the  members  thereof,  and  as  to  the  defendants 
Bernard  F.  Gira  and  Herbert  J.  Petersen,  to  the  ef- 
fect that  the  Securities  and  Exchange  Commission  is 
entitled  to  a  permanent  injunction  restraining  and  en- 
joining the  defendants  United  Industrial  Corporation 
Stockholders'  Protective  Committee,  Stanley  E.  Hen- 
wood,  Richard  I.  Roemer,  and  Lewis  M.  Poe  as  mem- 
bers of  and  proxies  for  said  Stockholders'  Protective 
Committee,  and  Bernard  F.  Gira  and  Herbert  J.  Peter- 
sen from  engaging  in  acts  and  practices  in  violation  of 
Section  14(a)  of  the  Securities  Exchange  Act  of  1934, 
15  U.S.C.  §78n(a),  and  Rule  14a-9  of  Regulation  14 
thereunder,  17  C.F.R.  240.14a-9,  in  connection  with  the 
solicitation  of  proxies  as  to  the  common  and  preferred 
stock  of  UIC,  and  commanding  the  defendants  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  to  comply  with 
Rule  14a- 11  of  Regulation  14,  17  C.F.R.  240.14a-ll, 
and  directing  the  defendant  UIC  to  arrange  for  the 
further  adjournment  of  the  annual  meeting  of  its 
stockholders  for  a  sufficient  length  of  time  to  allow  for 
the   resolicitation  of   proxies   heretofore   given   to   the 
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defendant  Stockholders'  Protective  Committee,  which 
proxies  by  the  terms  of  this  decree  are  invalidated,  as 
demanded  by  the  Securites  and  Exchange  Commission, 
and  it  appearing  that  the  Court  has  jurisdiction  of  the 
parties  hereto  and  the  subject  matter  hereof — 

I. 

IT  IS  ORDERED,  ADJUDGED  AND  DECREED 

that  the  defendants  United  Industrial  Corporation 
Stockholders'  Protective  Committee,  Stanley  E.  Hen- 
wood,  Richard  I.  Roemer,  and  Lewis  M.  Poe,  in- 
dividually and  as  members  of  and  proxies  for  said 
Stockholders'  Protective  Committee,  all  members,  as- 
sociates, substitutes,  agents,  employees  and  attorneys  of 
said  Stockholders'  Protective  Committee,  and  the  de- 
fendants Bernard  F.  Gira  and  Herbert  J.  Petersen, 
their  agents,  employees,  and  attorneys,  and  all  persons 
acting  in  conceit  or  participation  with  any  of  said  de- 
fendants, be  and  they  hereby  are  permanently  restrained 
and  enjoined  from,  directly  or  indirectly,  making  use  of 
the  mails  or  any  means  or  instrumentality  of  inter- 
state commerce  or  of  any  facility  of  any  national  securi- 
ties exchange  to  solicit  or  to  permit  the  use  of  their 
names  to  solicit  any  proxy  in  respect  of  the  common  or 
preferred  stock  of  UIC,  or  otherwise  soliciting  any  such 
proxy,  by  means  of  any  proxy  statement,  form  of 
proxy,  notice  of  meeting  or  other  communication,  writ- 
ten or  oral,  containing  any  statement  which  at  the  time 
and  in  the  light  of  the  circumstances  under  which  it  is 
made  is  false  and  misleading  with  respect  to  any  ma- 
terial fact,  or  which  omits  to  state  any  material  fact 
necessary  in  order  to  make  the  statements  therein  not 
false  or  misleading,  or  necessary  to  correct  any  state- 
ment in  an  earlier  communication  with  respect  to  the 
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solicitation  of  a  proxy  which  has,  been  or  has  become 
false  or  misleading',  including  the  following : 

(i)  omitting  to  state  that  the  defendants  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  were  in- 
strumental in  initiating  and  organizing  the  UIC 
Stockholders'  Protective  Committee  and  in  formu- 
lating on  behalf  of  said  Committee  a  slate  of  di- 
rectors for  membership  on  the  board  of  directors  of 
UIC  in  opposition  to  the  slate  of  directors  formu- 
lated by  the  management  of  UIC; 

(ii)  omitting  to  state  that  the  defendants  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  have  partici- 
pated with  representatives  of  the  Stockholders'  Pro- 
tective Committee  and  aided  and  abetted  said  Com- 
mittee and  its  representatives  in  conducting  proxy 
solicitations  in  opposition  to  the  management  of 
UIC; 

(iii)  stating  that  the  defendants  Bernard  F. 
Gira  and  Herbert  J.  Petersen  are  not  members  of 
the  Stockholders'  Protective  Committee ; 

(iv)  stating  that  the  defendants  Bernard  F. 
Gira  and  Herbert  J.  Petersen  are  not  participating 
with  the  Stockholders'  Protective  Committee  in 
soliciting  proxies  in  opposition  to  the  management 
of  UIC; 

(v)  stating  that  the  formation  of  the  Stock- 
holders' Protective  Committee  was  initiated  solely 
as  a  result  of  complaints  of  the  defendants  Elmer 
M.  Luther,  Jr.  and  Roy  L.  Williams ; 

(vi)  stating  that  certain  losses  sustained  by 
UIC  and  diminution  of  stockholders'  equity  oc- 
curred during  the  time  that  Bernard  F.  Fein  was 
Chairman  of  the  Executive  Committee ;  or 
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voting  any  proxy  of  any  stockholder  of  UIC  now  held 
by  the  defendants  UIC  Stockholders'  Protective  Com- 
mittee, Stanley  E,  Henwood,  Richard  I.  Roemer  or 
Lewis  M.  Poe  as  proxies  for  said  Committee,  or  any 
substitute  for  any  such  defendant,  or  voting  any  such 
proxy  which  is  not  received  pursuant  to  a  solicitation 
made  subsequent  to  the  entry  of  this  decree,  in  accord- 
ance with  Section  14(a)  of  the  Securities  Exchange 
Act  of  1934,  15  U.S.C.  §78n(a),  and  Regulation  14,  17 
C.F.R.  240.14. 

11. 

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED  that  the  defendants  Bernard  F.  Gira  and 
Herbert  J.  Petersen  shall  and  they  hereby  are  com- 
manded to  comply  with  Rule  14a-ll  of  Regulation  14, 
17  C.F.R.  240.14a-ll,  by  filing  with  the  Securities  and 
Exchange  Commission  and  with  each  national  securities 
exchange  upon  which  the  common  or  preferred  stock  of 
United  Industrial  Corporation  is  registered  a  corrected 
statement  in  duplicate  containing  the  information  spec- 
ified by  Schedule  14B  of  Regulation  14,  concerning 
their  participation  in  the  solicitation  of  proxies  in  re- 
spect of  the  common  and  preferred  stock  of  UIC. 

III. 

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED  that  the  defendant  United  Industrial  Cor- 
poration, its  officers,  directors,  employees,  and  at- 
torneys, and  each  of  them,  be  and  they  hereby  are  re- 
strained and  enjoined  from  holding  any  meeting  of 
stockholders  of  United  Industrial  Corporation,  except 
for  the  purpose  of  adjournment,  until  November  21, 
1961. 
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IV.         -         

IT  IS  FURTHER  ORDERED,  ADJUDGED  AND 
DECREED  that  this  action  be  and  the  same  is  hereby 
dismissed,  without  prejudice,  as  to  the  defendants 
James  V.  Armogida,  Robert  G.  Ballance,  Fred  A.  Bes- 
hara,  Nathaniel  R.  Dumont,  Joe  L.  Foss,  WiUiam  David 
Lawry,  Elmer  M.  Luther,  Jr.,  Edward  H.  McLaughlin, 
Charles  Soderstrom,  John  Autry  Steel,  Clarence  L. 
Summers,  Roy  L.  Williams,  Louis  W.  Wulfekuhler  and 
Alfred  T.  Zodda,  individually  and  as  members  of  the 
United  Industrial  Corporation  Stockholders'  Protective 
Committee. 

IL 
FINDINGS  OF  FACT 

A.    Summary  of  Facts 

1.  United  Industrial  Corporation  is  a  Delaware  cor- 
poration. The  securities  of  UIC  are  widely  distributed 
among  some  15,000  shareholders.  The  common  and 
preferred  stocks  of  UIC  are  listed  and  registered  on  the 
New  York  Stock  Exchange  and  the  Pacific  Coast  Stock 
Exchange.  Warrants  for  common  stock  are  listed  and 
registered  on  the  American  Stock  Exchange  and  the 
Pacific  Coast  Stock  Exchange.  The  warrants  carry  no 
voting  rights. 

2.  UIC  commenced  operations  in  1960  as  the 
product  of  the  merger  between  Topp  Industries  Cor- 
poration and  United  Industrial  Corporation,  a  Michigan 
corporation.  Gira  and  Petersen,  who  had  been  the 
principal  executive  officers  of  Topp  Industries,  became 
the  president  and  executive  vice-president,  respectively, 
of  UIC.  They  also  served  as  members  of  the  board 
of  directors.  Bernard  F.  Gira  owns  58,000  shares  of 
the  common  stock  of  UIC,  5,000  shares  of  preferred 
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and  52,000  warrants.  Herbert  J.  Petersen  owns  38,500 
shares  of  common  stock,  5,000  shares  of  preferred  and 
38,500  warrants. 

3.  Late  in  1960,  it  became  apparent  to  the  board  of 
directors  that  the  assets  of  UIC  would  be  subjected 
to  write-downs  and  adjustments  totaHng  approximately 
$7,000,000.  One  such  adjustment  would  change  a  prof- 
it previously  reported  by  Topp  Industries  into  a  sub- 
stantial loss.  The  board  of  directors  of  UIC  met  on 
January  12,  13  and  14,  1961,  to  consider  what  action 
was  necessary  because  of  the  impending  write-downs 
and  adjustments.  In  the  course  of  these  meetings 
Gira  and  Petersen  resigned  as  officers  and  directors  of 
UIC.  On  January  16,  1961,  the  New  York  Stock  Ex- 
change suspended  trading  in  the  securities  of  UIC.  The 
Pacific  Coast  Stock  Exchange  also  suspended  trading  in 
the  securities.  The  SEC  entered  an  order  under  Sec- 
tion 19a(4)  of  the  Act,  15  U.S.C.  Sec.  78s(a)(4),  sus- 
pending trading  in  the  securities.  The  effect  of  this 
order  was  to  bar  trading  in  the  over-the-counter  mar- 
ket as  well  as  on  the  exchange.^ 

4.  The  United  Industrial  Corporation  Stockholders' 
Protective  Committee  is  an  association  composed  of  the 
defendants  Stanley  E.  Henwood,  Richard  I.  Roemer, 
Lewis  M.  Poe,  James  V.  Armogida,  Robert  G.  Bal- 
lance,  Fred  A.  Beshara,  Nathaniel  R.  Dumont,  Joe  L. 
Foss,    William    D.    Lawry,    Edward    H.    McLaughlin, 


^On  September  22,  1961,  the  SEC  removed  its  bar  against 
trading  after  the  management  of  UIC  and  the  Committee  had 
made  announcements  to  the  Court  concerning  their  intentions 
with  respect  to  buying  or  selHng  securities  of  UIC  in  the  event 
trading  was  allowed.  The  action  of  the  SEC  allows  trading 
only  in  the  over-the-counter  market.  The  exchange  suspensions 
remain  in  effect. 
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Charles  Soderstrom,  John  A.  Steel,  Clarence  L.  Sum- 
mers, Louis  W.  Wulfekuhler,  Alfred  T.  Zodda,  Elmer 
M.  Luther,  Jr.,  and  Roy  L.  WilHams.  With  the  ex- 
ception of  WilHams  and  Luther,  the  members  of  the 
Committee  comprise  the  slate  of  fifteen  which  the  Com- 
mittee seeks  to  have  elected  as  directors  of  UIC.  Hen- 
wood,  Roemer  and  Poe  are  named  as  the  proxies  for 
the  Committee.    Henwood  is  the  Committee's  chairman. 

5.  Shortly  before  he  resigned  as  an  officer  and  di- 
rector of  UIC,  Bernard  F.  Gira  had  been  negotiating 
to  retain  Richard  I.  Roemer  as  counsel  for  UIC* 
Roemer  is  a  partner  in  the  Los  Angeles  law  firm  of 
Vaughan,  Brandlin  &  Baggot.^  Shortly  after  he  re- 
signed, Gira  conferred  with  Roemer  and  J.  J.  Brandlin, 
a  senior  partner  of  the  firm.  At  this  time  he  sought 
advice  as  to  what  action  he  and  Petersen  might  take  to 
combat  litigation  which  they  expected  the  management 
of  UIC  to  institute  against  them  arising  out  of  the 
substantial  write-downs  in  the  assets  of  UIC,  and  the 
suspension  of  trading  in  UIC's  securities. 

6.  Gira  was  joined  by  Petersen  during  subsequent 
conferences  with  Brandlin  and  Roemer.  From  the  com- 
mencement of  these  conferences,  it  was  agreed  that  one 
effective  way  of  combating  the  charges  of  misfeasance 
which   UIC's   management   intended   to   bring   against 


*Roemer  had  been  house  counsel  for  U.  S.  Science,  a  subsidiary 
of  UIC,  from  early  1959  until  late  in  December,  1960.  Robert 
Gira,  who  is  Bernard  F.  Gira's  brother,  was  president  of  U.  S. 
Science.     He  and  Roemer  have  been  friends  for  many  years. 

^The  firm  name  is  now  Vaughan,  Brandlin,  Baggot,  Robinson 
&  Roemer.  The  firm  organized  the  Committee,  and  has  served 
as  its  counsel  throughout  the  proxy  controversy.  The  firm  has 
made  substantial  cash  advances  to  defray  the  expenses  of  the 
Commitee,  and  has  estimated  its  contingent  fees  for  legal  service, 
exclusive  of  litigation  fees,  at  $75,000. 
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Gira  and  Petersen  would  be  for  them  to  regain  control 
of  UIC  through  a  proxy  contest.^  But  it  was  also  ap- 
parent that  Gira  and  Petersen  would  have  little  chance 
of  success  in  a  proxy  contest  in  which  they  were  identi- 
fied as  participants  with  an  insurgent  committee,  for 
the  reason  that  they  were  the  principal  officers  and 
in  managerial  control  when  the  events  leading  to  the 
disastrous  write-downs  in  UIC's  assets  occurred.  Gira 
and  Petersen  agreed  that  they  were  not  in  a  position 
to  be  openly  identified  with  any  group  intending  to  con- 
duct a  proxy  contest.  They  were  given  assurances,  how- 
ever, that  Brandlin  and  Roemer  would  be  willing  to 
undertake  a  proxy  contest  if  it  could  be  arranged  that 
other  seemingly  independent  stockholders  would  urge 
that  such  a  contest  be  undertaken,  if  a  slate  of  in- 
dividuals of  prominence  could  be  assembled  for  election 
to  the  board  of  directors,  if  the  services  of  a  suitable 
public  relations  consultant  could  be  arranged,  and  if  a 
list  of  UIC's  stockholders  could  be  secured  for  the  use 
of  the  opposition  group.  These  conversations  occurred 
during  two  weeks  of  the  time  Gira  and  Petersen  were 
ousted  from  the  management  of  UIC.  There  was  also 
some  discussion  of  a  stockholders'  derivative  suit  by 
Gira  and  Petersen  but  that  unrealistic  suggestion  was 
discarded  at  once. 

7.  It  is  uncontradicted  in  the  record  that  after 
Brandlin  and  Roemer  made  it  clear  that  a  successful 
proxy  contest  could  not  be  mounted  without  a  current 
stockholders'  list,  Robert  Gira,  who  remained  as  Presi- 
dent of  U.  S.  Science  for  a  short  time  after  his  brother. 


"UIC  has  sued  Gira  and  Petersen  in  Delaware  for  damages 
based  on  their  asserted  misconduct  while  they  were  officers  and 
directors. 
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Bernard  Gira,  had  resigned,  asked  an  employee  of  UIC 
to  "steal"  the  stockholders'  list  for  him.  A  new  stock- 
holders' list  as  of  December  30,  1960,  had  been  delivered 
to  UIC  from  New  York  on  January  14,  1960.  No 
duplicate  of  this  list  existed  at  this  time.  The  employee 
refused  to  do  so.  Shortly  thereafter,  the  list  as  of 
December  30,  1960,  was  removed  surrepitiously  from 
the  executive  offices  of  UIC,  and  was  delivered  late 
Friday,  January  27,  1961,  by  Gira  and  Petersen  to  the 
offices  of  counsel  for  the  Committee  where  a  duplicate 
was  made  by  the  law  firm  at  its  own  expense.  Then, 
without  advising  the  management  of  UIC  that  his  firm 
had  the  list,  Brandlin  returned  it  to  UIC's  executive 
offices  on  Sunday  afternoon,  January  29,  1961.  At 
the  time  the  list  was  duplicated  no  stockholder  of  UIC 
other  than  Gira  and  Petersen  had  approached  counsel 
for  the  Committee  to  discuss  a  proxy  contest. 

8.  The  stockholders'  list  was  of  the  utmost  value 
to  counsel  for  the  Committee  in  assembling  a  slate  of 
candidates  for  election  to  the  board  of  directors  from 
among  stockholders  unfriendly  to  management,  and  in 
mailing  out  the  proxy  solicitation  material  disseminated 
after  the  Committee  was  organized. 

9.  Late  in  March,  1961,  in  the  course  of  examining 
the  Committee's  preliminary  proxy  statement  which  be- 
came its  first  mailing  to  stockholders,  Roemer  was  inter- 
rogated under  oath  by  members  of  the  SEC's  staff 
and  was  asked,  inter  alia,  to  describe  the  circumstances 
under  which  the  Committee  came  into  possession  of  the 
UIC  stockholders'  list.  Roemer  testified  that  the  list 
was  turned  over  to  Brandlin  and  himself  by  Bernard 
F.  Gira  during  an  evening  conference  at  Gira's  home 
in  Malibu  when  the  three  first  discussed  a  proxy  con- 
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test. This  was  about  ten  days  after  Gira  had  resigned 
as  president  and  a  director  of  UIC.  Roemer  testified 
that  he  and  Brandlin  examined  the  list  briefly,  and 
that  when  the  conference  ended  took  the  list  with  them. 
Roemer  did  not  disclose  to  the  SEC's  staff  that  his 
law  firm  had  duplicated  the  list,  nor  did  he  disclose 
the  strange  circumstances  under  which  the  list  had 
been  returned  to  UIC's  offices  on  a  Sunday  afternoon. 
Rather,  when  asked  who  the  list  belonged  to,  Roemer 
stated  he  supposed  it  was  Gira's.  When  asked  why 
Gira  had  the  list  in  his  possession  after  he  had  resigned, 
Roemer  testified  that  he  did  not  know.  At  a  later  date 
Roemer  attempted  to  correct  this  and  similar  testimony 
which  he  had  given  in  the  course  of  a  deposition  in 
UIC  V.  Henwood  by  sending  a  letter  to  the  staff  of  the 
SEC  to  the  effect  that  the  stockholders'  list  had  been 
delivered  by  Gira  and  Petersen  to  the  law  offices  of 
counsel  for  the  Committee,  and  that  it  had  not  been 
obtained  at  Gira's  home  in  Malibu. 

10.  Gira  and  Peterson  also  were  asked  by  the  staff 
of  the  SEC  to  describe  the  circumstances  under  which 
they  turned  the  list  over  to  counsel  for  the  Committee. 
Both  Gira  and  Peterson  testified  that  the  list  had  been 
included  among  effects  which  they  took  with  them  on 
January  14,  1961,  the  day  they  resigned  as  directors  of 
UIC.  They  testified  that  they  delivered  the  list  to 
counsel  for  the  Committee  on  Friday,  January  27,  1961. 

11.  The  evidence  establishes  beyond  question  that, 
without  the  knowledge  or  consent  of  management,  the 
stockholders'  list  was  removed  from  the  executive  of- 
fices of  UIC  during  the  week  ending  January  28,  1961 
(probably  on  Friday,  January  27),  delivered  by  Gira 
and  Petersen  to  counsel  for  the  Committee  late  Friday, 
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January  27,  1961,  duplicated  during  the  week-end,  and 
returned  on  Sunday  afternoon,  January  29,  1961.  In- 
deed, the  record  sustains  the  contention  of  the  SEC  that 
the  stockholders'  list  was  stolen. 

12.  It  was  also  essential  that  counsel  for  the  Com- 
mittee represent,  at  least  ostensibly,  some  stockholders 
of  UIC  before  setting  about  to  organize  an  insurgent 
Committee.  It  had  already  been  decided  that  Gira 
and  Petersen  could  not  openly  participate  in  the  con- 
test with  the  Committee  and  they  could  not  be  held 
out  as  clients  of  the  law  firm.  Gira  and  Petersen 
then  communicated  with  Roy  L.  Williams  and  Elmer 
M.  Luther,  Jr. 

13.  Roy  L.  Williams,  an  uncle  of  Bernard  F.  Gira, 
at  one  time  had  been  employed  by  Gira  as  an  employee 
of  Topp  Industries.  As  a  holder  of  400  shares  of 
UIC  stock,  Williams  became  concerned  about  the  sus- 
pension in  trading  and  the  fall  in  the  market  price  of 
his  stock.  Gira  suggested  to  Williams  that  he  get  in 
touch  with  Roemer.  Williams,  who  was  led  to  believe 
that  Roemer  was  conducting  an  investigation  into  the 
situation,  telephoned  him  and  complained  about  his  in- 
vestment in  UIC.  Williams  did  not,  however,  authorize 
the  bringing  of  a  proxy  contest  in  his  behalf.  He  was 
merely  seeking  information  concerning  his  investment. 

14.  Elmer  M.  Luther,  Jr.  previously  had  been  an 
employee  of  UIC.  His  services  were  terminated  in 
December  1960,  shortly  before  Gira  and  Petersen  re- 
signed. Prior  to  his  employment  with  UIC,  Luther 
had  been  an  employee  of  Topp  Industries.  As  an 
owner  of  250  shares  of  stock  in  UIC,  he,  like  Wil- 
liams, was  concerned  with  the  suspension  of  trading  in 
the  stock.     He  discussed  the  situation  with   Petersen 
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who  suggested  that  he  communicate  with  Roemer. 
Luther  called  Roemer  and  complained  about  the  status 
of  his  investment  in  UIC,  but  did  not  authorize  Roemer 
to  initiate  a  proxy  contest.  Neither  Luther  nor  Wil- 
liams paid  Vaughan,  Brandlin  and  Baggot  any  re- 
tainer. Both  of  them,  however,  at  Roemer's  request, 
did  sign  Schedules  14B  under  Regulation  14  which  he 
had  prepared  for  them  and  which  identified  them  as 
participants  in  the  proxy  contest.  Notwithstanding 
this  and  even  after  it  had  been  publicly  announced 
that  the  Committee  had  been  formed,  Williams  and 
Luther  considered  themselves  neither  members  of  the 
Committee  nor  clients  of  counsel  for  the  Committee. 
Their  telephone  calls  to  Roemer  were  seized  upon  by 
counsel  for  the  Committee  as  a  mandate  to  organize 
an  expensive  proxy  contest.  The  assertion  in  the  Com- 
mittee's proxy  statement  that  counsel  for  the  Commit- 
tee started  the  organization  of  the  Committee  on  be- 
half of  Luther  and  Williams  is   seriously  misleading. 

15.  Having  supplied  counsel  for  the  Committee  with 
the  stockholders'  list  needed  to  organize  and  conduct  a 
proxy  contest,  Gira  and  Petersen  continued  to  aid  in  the 
formation  of  the  Committee.  To  ascertain  the  distribu- 
tion of  the  larger  stockholdings,  Gira  and  Petersen 
again  met  with  counsel  for  the  Committee  to  canvass  the 
names  on  the  list,  and  agree  upon  the  approach  to  be 
made  to  stockholders  with  significant  holdings. 

16.  Petersen  sent  Clarence  L.  Summers,  who  be- 
came a  member  of  the  Committee,  to  Brandlin.  Sum- 
mers also  agreed  to  serve  as  public  relations  consultant 
to  the  Committee.  Summers  had  served  UIC  as  public 
relations  consultant  in  the  past.     He  also  sought  out 
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Nathaniel  R.  Dumont,  who  became  a  member  of  the 
Committee's  slate. 

17.  Having  inspired  the  formation  of  the  Commit- 
tee, Gira  and  Petersen  continued  to  meet  with  Brandlin 
and  Roemer  to  supply  needed  information,  including  a 
summary  outlining  the  operations  of  UIC's  subsidiaries 
and  divisions,  and  confidential  reports  containing  derog- 
atory comments  about  members  of  the  management. 

18.  Late  in  February,  1961,  Gira  and  Petersen,  El- 
wood  S.  Kendrick,  who  had  been  retained  by  them  to 
defend  the  litigation  brought  by  the  management  of 
UIC,  Brandlin,  Roemer  and  Stanley  E.  Henwood,  who 
was  than  a  potential  member  of  the  Committee,  met  to 
discuss  the  affairs  of  UIC.  At  this  meeting,  Gira 
and  Petersen  outlined  the  operations  of  UIC  and  its  sub- 
sidiaries. Significantly,  on  the  day  after  this  meeting, 
Henwood  became  chairman  of  the  Committee. 

19.  Gira,  Petersen,  Brandlin  and  Roemer  met  again 
in  April,  1961,  in  Kendrick's  law  offices  to  decide  what 
action  they  could  take  to  counteract  the  charges  in 
management's  proxy  material  that  Gira  and  Petersen 
were  closely  related  to  the  Committee.  Counsel  for 
the  Committee  suggested  that  Gira  and  Petersen  insti- 
tute a  libel  suit  against  the  management. 

20.  It  was  with  events  occurring  in  July,  1961,  that 
Gira  and  Petersen  assumed  even  more  active  roles  as 
participants  in  the  proxy  contest,  although  they  con- 
tinued to  disclaim  participation.  Early  in  July  coun- 
sel for  Gira  and  Petersen  indicated  to  members  of  the 
staff  of  the  SEC  that  in  his  opinion  they  had  been 
libeled  by  statements  in  management's  proxy  material 
and  that  his  clients  intended  to  communicate  with  the 
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stockholders  of  UIC  to  deny  the  alleged  defamatory 
statements.  Shortly  thereafter,  a  proposed  letter  ad- 
dressed to  stockholders  by  Gira  was  delivered  to  the 
SEC  so  that  members  of  its  staff  could  comment  on 
it  as  solicitation  material.  This  letter,  although  headed 
"THIS  IS  NOT  A  PROXY  SOLICITATION,"  was 
unmistakably  solicitation  material.  While  the  letter 
was  never  mailed  to  stockholders,  it  evidences  the  fact 
that  Gira  and  Petersen  were  vitally  interested  in  un- 
seating the  management  slate. 

21.  On  July  12,  1961,  Gira  and  Petersen  filed  a 
$2,000,000  damage  suit  in  the  Superior  Court  of  Los 
Angeles  County  alleging  that  the  proxy  material  which 
management  was  circulating  to  the  stockholders  of  UIC 
defamed  them.  A  few  hours  before  this  suit  was  filed, 
counsel  for  Gira  and  Petersen  telephoned  the  SEC's 
staff  to  seek  advice  in  connection  with  an  announcement 
which  had  been  prepared  for  release  to  news  services 
announcing  the  filing  of  the  suit.  This  press  release 
described  not  only  the  filing  of  the  libel  suit,  but  also 
included  a  discussion  of  the  proxy  contest  and  named 
each  member  of  the  Committee's  slate.  The  staff  was 
urged  to  "clear"  the  release  in  time  to  make  the  after- 
noon editions  of  certain  newspapers  on  the  East  Coast. 
Although  counsel  was  advised  that  such  a  release 
would  constitute  a  "solicitation"  within  the  definition 
of  that  term  in  Rule  14a- 1  of  Regulation  14,  the  state- 
ment, nevertheless,  was  issued  to  the  press.  The  text 
of  the  release  makes  it  evident  that  it  was  in  fact  in- 
tended to  influence  stockholders  of  UIC  to  vote  their 
proxies  for  the  Committee  and  in  opposition  to  man- 
agement. The  libel  suit  was  filed  two  weeks  before  the 
scheduled  annual  meeting  of  stockholders,  and  at  about 
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the  time  that  the  Committee's  fourth  and  last  soUcita- 
tion  material  was  sent  to  stockholders. 

22.  The  Committee  has  never  actually  functioned  as 
an  association;  all  of  its  members  have  never  been  as- 
sembled together  at  one  time.  Since  its  formation  there 
has  been  only  one  meeting,  and  that  one  involved  sev- 
eral, but  not  all,  of  the  Committee's  members.  Brand- 
lin  and  Roemer  have  met  with  Gira  and  Petersen  on 
many  more  occasions  than  they  have  met  with  members 
of  the  Committee.  The  Committee  is  merely  an  im- 
posing "letterhead"  association,  most  of  whose  members 
were  selected  by  and  agreed  to  serve  as  an  accommoda- 
tion to  counsel  for  the  Committee.  Many  of  them 
were  not  even  stockholders  of  UIC  until  Roemer  pur- 
chased 2,000  shares  of  the  stock  from  Herman  Yaras 
and  distributed  1,000  shares  among  the  non-stockholder 
members  so  they  could  appear  to  have  an  interest  in 
the  enterprise.  Yaras  had  been  financial  consultant  for 
UIC  and  was  a  close  associate  of  Gira  and  Petersen. 
Such  a  seemingly  independent  group  was  necessary  as 
Brandlin  and  Roemer  knew  that  stockholder  support 
would  not  be  forthcoming  if  Gira  and  Petersen,  the 
true  sponsors  of  the  Committee,  participated  openly  as 
members. 

23.  The  Committee's  proxy  material  also  was  mis- 
leading in  stating  that  certain  losses  sustained  by 
UIC  and  diminution  of  stockholders'  equity  occurred 
where  Bernard  F.  Fein  was  Chairman  of  the  Execu- 
tive Committee  of  UIC.  Fein  did  not  become  Chair- 
man of  the  Executive  Committee  until  after  Bernard 
F.  Gira  and  Herbert  J.  Petersen  had  resigned.  The 
Committee  contends  that  by  inadvertence  the  statement 
was   not   removed    from   one   paragraph   of   the    Com- 
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mittee's  last  mailing  to  stockholders  although  it  was  re- 
moved from  other  paragraphs,  and  that  in  any  event 
it  was  not  of  great  significance.  The  statement,  how- 
ever, was  not  so  innocuous  as  the  Committee  suggests. 
In  the  context  in  which  it  was  made  it  clearly  implied, 
contrary  to  fact,  that  Fein,  Gira  and  Petersen  shared 
executive  and  managerial  responsibility  in  UIC  during 
the  critical  period  in  question. 

24.  The  Committee's  proxy  statement  and  its 
other  three  communications  soliciting  the  proxies  of 
stockholders  of  UIC  have  been  mailed  to  some  15,000 
shareholders.  The  Committee  admits  that  its  solicita- 
tions have  been  conducted  through  the  mails  and  in- 
strumentalities of  interstate  commerce.  As  Gira  and 
Petersen  initiated  the  Committee,  and  have  partici- 
pated, directly  and  indirectly,  in  directing  and  advancing 
its  objectives,  the  Committee's  use  of  the  jurisdictional 
facilities  is  attributable  to  them. 

B.    Affirmative  Defenses 

1.  In  addition  to  denying  that  Bernard  F.  Gira  and 
Herbert  J.  Petersen  were  undisclosed  sponsors  of  the 
UIC  Stockholders'  Protective  Committee,  the  Commit- 
tee interposed  certain  affirmative  defenses  to  the 
SEC's  action.  The  first  such  defense  asserted  by  the 
Committee  is  that,  in  the  course  of  the  examination  of 
its  proxy  material  by  the  staff  of  the  SEC,  all  ma- 
terial facts  concerning  Gira's  and  Petersen's  connection 
with  the  Committee  were  disclosed  to  stockholders  as 
early  as  April,  1961,  when  the  Committee  first  began 
circulating  its  solicitation  material.  The  Committee 
contends,  therefore,  that  the  SEC  should  be  estopped 
from  contending  that  the  Committee's  proxy  material  is 
false  and  misleading. 
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2.  The  Committee's  assertion  is  contrary  to  the 
facts.  Significant  events  establishing  the  close  iden- 
tification of  Gira  and  Petersen  with  the  Committee  oc- 
curred subsequent  to  the  time  the  Committee  first  be- 
gan soliciting"  the  proxies  of  stockholders.  As  recently 
as  July,  1961,  Gira  and  Petersen  instituted  the  libel  suit 
against  management,  and  at  the  same  time  caused  a 
press  release  designed  to  influence  votes  in  the  election 
contest  to  be  issued.  Other  disclosures  in  the  Com- 
mittee's proxy  material  are  wholly  inadequate  in  the 
light  of  facts  not  known  to  the  staff  when  the  ma- 
terial was  commented  upon.  For  example,  it  was  dis- 
closed in  the  proxy  material  that  Gira  and  Petersen  had 
given  the  Committee  a  stockholders'  list,  but  the  cir- 
cumstances under  which  the  list  was  obtained  and  turned 
over  to  counsel  for  the  Committee,  which,  as  discussed 
above,  are  highly  significant  in  evidencing  the  inten- 
tion of  Gira  and  Petersen  to  conduct  a  proxy  contest 
behind  the  facade  of  a  seemingly  "independent"  Com- 
mittee, were  not  disclosed.  Even  if  the  facts  were  as 
the  Committee  contends  this  defense  is  legally  insuf- 
ficient because  as  against  the  SEC  the  doctrine  of  es- 
toppel is  not  available.  A^.  Sims  Organ  &  Co.  v.  SEC, 

F.  2d (C.  A.   2,    1961);  SEC  v.   Culpepper, 

270  F.  2d  241  (C.  A.  2,  1959);  SEC  v.  Morgan, 
Lewis  anfd  Bookins,  209  F.  2d  33  (C.  A.  3,  1953); 
SEC  V.  Torr,  22  F.  Supp.  602  (S.D.N.Y.,  1938).  See 
also  Section  26  of  the  Securities  Exchange  Act,  15 
U.S.C.  78z,  which  specifically  provides  that  the  failure 
of  the  SEC  to  act  "with  regard  to  any  statement  or 
report  filed  with  or  examined  by  such  authority  pur- 
suant to  this  title  or  rules  and  regulations  thereunder 
[may  not]  be  deemed  a  finding  by  such  authority 
that  such  statement  or  report  is  true  and  accurate  on  its 
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face  or  that  it  is  not  false  or  misleading."  With  re- 
spect to  proxy  solicitation  material  filed  with  the  SEC, 
in  addition  to  settled  general  principles,  the  statute 
makes  it  explicit  that  staff  examination  of  solicitation 
material  in  no  sense  constitutes  approval  thereof,  or  bars 
a  suit  by  the  SEC  to  protect  the  public  from  further 
untrue  or  misleading  solicitations. 

3.  The  Committee  misconstrues  the  effect  of  the 
examination  of  the  Committee's  preliminary  proxy  ma- 
terial by  the  staff  of  the  SEC.  The  staff  examines 
and,  if  necessary,  comments  upon  all  preliminary  proxy 
statements  and  other  communications  intended  for  dis- 
tribution to  stockholders.  This  is  an  administrative 
procedure  developed  by  the  SEC  to  assist  all  contest- 
ants in  a  proxy  controversy  to  comply  with  the  proxy 
rules  and  to  avoid  untrue,  misleading  or  exaggerated 
claims  in  their  communications  to  stockholders.  In 
nearly  all  proxy  controversies  the  basic  and  essential 
facts  are  peculiarly  within  the  knowledge  of  the  con- 
testants. It  is  the  inescapable  obligation  of  the  con- 
testants themselves  to  make  certain  that  all  material 
facts  are  set  forth  in  their  communications  to  stock- 
holders in  a  straightforward  and  understandable  man- 
ner. This  obligation  cannot  be  shifted  to  the  SEC  or 
to  its  staff.  C.  Siihin  v.  Goldsmith,  224  F.  (2d)  753 
(C.  A.  2,   1955),  certiorari  denied  350  U.   S.  883. 

4.  The  second  affirmative  defense  asserted  by  the 
Committee  is  that  the  SEC  should  be  denied  relief  in 
equity  because  in  bringing  this  action  to  invalidate  the 
Committee's  proxies,  the  SEC  comes  before  this  Court 
with  "unclean  hands."  The  Committee  has  charged  that 
the  SEC's  decision  to  institute  this  proceeding  was  un- 
duly   influenced    by    the    management    of    UIC.      The 


—27— 

record  is  barren  of  any  evidence  sustaining  the  ac- 
cusation, and  it  is  completely  unwarranted.  Indeed,  in 
his  summation,  counsel  for  the  Committee,  in  effect, 
withdrew  this  and  other  accusations  that  the  SEC  and 
its  staff  were  not  acting  in  good  faith, 

5.  In  any  event,  the  decision  to  institute  suits  such 
as  this  is  committed  by  statute  to  the  discretion  of 
the  SEC.  Section  21(e)  of  the  Securities  Exchange 
Act,  15  U.S.C.  78u(e).  Again,  as  noted  in  the  Court's 
Memorandum  Decision,  the  record  shows  SEC  brought 
this  action  with  due  regard  for  the  voting  rights  of 
stockholders  of  UIC  and  in  the  public  interest. 

6.  The  defendants  have  also  stressed  that  manage- 
ment of  UIC  from  the  beginning  of  its  solicitation  has 
stated  that  the  Committee  was  "fronting"  for  Gira  and 
Petersen  and  that,  therefore,  the  stockholders  are  fully 
aware  of  all  the  facts.  Such  charges  by  management 
are  not,  however,  a  substitute  for  disclosure  by  the  in- 
surgents of  the  facts  which  stockholders  are  entitled  to 
know  when  they  execute  proxies  for  the  election  of 
directors.  Clearly,  management's  accusation  is  no  sub- 
stitute for,  nor  does  it  relieve,  the  insurgents  from  the 
duty  to  make  the  affirmative  disclosures  required  by  the 
proxy  regulations. 

III. 
CONCLUSIONS  OF  LAW 

1.  This  Court  has  jurisdiction  of  this  proceeding 
under  Section  27  of  the  Securities  Exchange  Act  of 
1934,  15  U.S.C.  §78aa. 

2.  The  evidence  convincingly  establishes  that  Ber- 
nard F.  Gira  and  Herbert  J.  Petersen  have  been  "par- 
ticipants" in  the  contest  for  control  of  United  Indus- 
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trial  Corporation  within  the  meaning  of  Rule  14a 
11(b)(3)  of  Regulation  14,  17  C.F.R.  240.14a- 
11(b)(3).''  The  definition  encompasses  not  only  the 
acknowledged  members  of  a  committee,  but  all  those 
who,  even  indirectly,  initiate,  direct,  finance  or  other- 
wise seek  to  advance  the  objectives  of  a  committee  con- 
tending for  control  of  a  corporation. 

3.  The  submission  by  the  Committee  of  a  list  of 
nominal  members,  however  distinguished,  is  all  the 
more  misleading  when,  as  here  the  stockholders  whose 
proxies  are  solicited,  and  even  the  members  of  the 
Committee  themselves,  are  shielded  from  knowledge  of 
the  true  facts  concerning  the  origin  of  the  Committee, 
and  the  extent  to  which  Gira  and  Petersen  instigated 
and  inspired  the  formation  of  the  Committee  and  by 
various  means  have  sought  to  advance  the  Committee's 
objective  to  obtain  control  of  UIC.  While  the  state- 
ment in  the  Committee's  proxy  material  that  "nor  are 
Gira  and  Petersen  members  of  the  Committee"  may 
be  correct  in  a  formal  sense,  in  the  light  of  the  evi- 
dence before  the  Court,  it  is  clear  that  the  omission  to 
disclose  their  de  facto  participation  constitutes  an  abuse 
of  the  solicitation  process,  in  direct  violation  of  Rule 
14a-9  of  Regulation  14,  17  C.F.R.  240.14a-9.  See 
S.E.C.  V.  May,  134  F.  Supp.  247  (S.D.N.Y.,  1955), 
affirmed  229  F.  2d.  124  (C.  A.  2,  1956). 

4.  The  SEC  is  entitled  to  a  decree  (1)  enjoining 
the  defendants  UIC  Stockholders'  Protective  Commit- 


■^The  Rule  defines  a  "participant"  to  include  "any  Committee 
or  group  which  solicits  proxies,  any  member  of  such  Committee 
or  group,  and  any  person  whether  or  not  named  as  a  member 
who,  acting  alone  or  with  one  or  more  other  persons,  directly  or 
indirectly,  take  the  initiative  in  organizing,  directing  or  financ- 
ing any  such  Committee  or  group." 
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tee,  Stanley  E.  Henwood,  Richard  I,  Roemer  and  Lewis 
M,  Poe  individually  and  as  members  of  and  proxies  for 
said  Committee,  and  the  defendants  Bernard  F.  Gira 
and  Herbert  J.  Petersen  from  violations  of  Section 
14(a)  of  the  Act,  15  U.S.C.  §78n(a),  and  Rule  14a-9 
of  Regulation  14,  17  C.F.R.  240.14a-9  thereunder,  in 
the  solicitation  of  proxies  in  respect  to  the  common  or 
preferred  stock  of  UIC  to  be  voted  at  the  adjourned 
annual  meeting  of  stockholders;  and  (2)  invalidating 
all  proxies  of  stockholders  of  UIC  now  held  by  them; 
and  (3)  enjoining  them  from  voting  any  such  proxy 
which  is  not  received  pursuant  to  a  solicitation  made 
subsequent  to  the  entry  of  the  final  decree  in  the  ac- 
tion, in  accordance  with  Section  14(a)  of  the  Act,  15 
U.S.C.  §78n(a),  and  Regulation  14  thereunder,  17 
C.F.R.  240.14. 

5.  As  stated  in  the  Court's  Memorandum  Decision, 
it  is  not  the  intention  of  the  Court  to  cause  any  stock- 
holder of  UIC  to  lose  his  voting  rights.  It  is  within 
the  equitable  power  of  the  Court,  in  enforcing  the 
statutory  prohibition  against  unlawful  proxy  solicita- 
tions, not  only  to  invalidate  proxies  which  have  been 
obtained  by  means  of  misleading  solicitations,  but  also 
to  mold  its  decree  to  avoid  such  an  eventuality.  SEC 
V.  May,  134  F.  Supp.  247,  supra  and  SEC  v.  O'Hara 
Reorganization  Committee,  28  F.  Supp.  523  (D.  Mass. 
1939).  See  also  SEC  v.  Trans  American,  163  F.  2d 
511,  518  (C.  A.  3,  1947),  certiorari  denied  332  U.S. 
847. 

6.  Accordingly,  the  decree  will  provide  for  adjourn- 
ment of  the  annual  meeting  of  stockholders  of  UIC  to 
a  date  not  earlier  than  November  22,  1961,  to  allow 
time   for  the   further   solicitation  of   new   proxies    (in 
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accordance  with  the  proxy  rules)  by  management,  the 
Committee,  or  any  other  committee,  group,  or  indi- 
vidual, whether  favoring  or  opposing  management. 

7.  For  the  reason  given  in  the  Memorandum  De- 
cision, the  circumstances  do  not  require  that  the  re- 
maining members  of  the  Committee  be  enjoined.  Ac- 
cordingly, the  action  will  be  dismissed,  without  preju- 
dice, as  to  those  defendants. 

8.  The  SEC  is  also  entitled  to  a  decree  directing  the 
defendants  Bernard  F.  Gira  and  Herbert  J,  Petersen  to 
comply  with  Rule  14a-ll  of  Regulation  14,  17  C.F.R. 
240.14a-ll,  by  filing  corrected  statements  containing 
the  information  required  by  Schedule  B,  concerning 
their  status  as  participants  in  the  proxy  controversy. 
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SECURITIES  AND  EXCHANGE  COMMISSION  and 
UNITED  INDUSTRIAL  CORPORATION, 

Appellees. 


BRIEF  OF  THE  APPELLEE  UNITED 
INDUSTRIAL  CORPORATION 

Jurisdictional  Statement 

This  is  an  action  instituted  by  the  Securities  and  Ex- 
change Commission  pursuant  to  the  provisions  of  Section 
21(e)  and  Section  21(f)  of  the  Securities  Exchange  Act 


of  1934,  15  use  §78u(e)  and  §78u(f).  The  jurisdiction 
of  the  Court  below  arises  under  Section  27  of  the  Securities 
Exchange  Act  of  1934,  15  USC  "§>  78aa,  and  the  jurisdiction 
of  this  Court  is  founded  on  United  States  Judicial  Code, 
28  USC  §§  1291,  1294. 

The  complaint  recites  that  the  defendants,  other  than 
the  defendant  United  Industrial  Corporation,  have  engaged 
or  are  about  to  engage  in  acts  and  practices  in  violation 
of  Section  14(a)  of  the  Securities  Exchange  Act  of  1934, 
15  USC  §78n(a)  and  of  Regulation  14,  17  CFR  §  240.14a, 
prescribed  by  the  Securities  and  Exchange  Commission  to 
govern  the  solicitation  of  proxies  in  respect  of  any 
security  registered  and  listed  on  any  national  securities 
exchange.  The  complaint  charges  that  the  appellants, 
individually  and  as  members  of  the  United  Industrial  Cor- 
poration Stockholders'  Protective  Committee,  have  solic- 
ited proxies  for  use  at  the  1961  Annual  Stockholders 
Meeting  of  the  Corporation  by  means  of  statements  which 
were  false  and  misleading  with  respect  to  material  facts 
and  which  omitted  to  state  material  facts.  It  specifies 
the  failure  of  such  proxy  statements  to  disclose  the  part 
played  by  the  defendants  Gira,  Petersen  and  Yaras  in  the 
initiation  and  organization  of  the  Committee  and  their 
participation  in  the  proxy  solicitation  in  opposition  to 
the  existing  management  of  the  Corporation. 

Statement  of  the  Case 

United  Industrial  Corporation  (hereinafter  sometimes 
referred  to  as  "United"  or  the  "Company"),  a  Delaware 
corporation,  is  an  industrial  complex  engaged  in  the  opera- 
tion of  various  businesses  through  wholly  owned  sub- 
sidiaries and  divisions  located  throughout  the  United 
States.     The  Company  resulted  from  the  merger  on  De- 


cember  31,  1959  of  United  Industrial  Corporation,  an 
old  line  Michigan  corporation,  the  stock  of  which  had  for 
many  years  been  listed  on  the  New  York  Stock  Exchange, 
and  Topp  Industries  Corporation,  a  company  which  had 
originally  been  organized  in  the  State  of  California  in 
1951  by  the  defendants  Gira  and  Petersen  and  was  engaged 
principally  in  the  electronics  industry.  All  of  the  business 
and  assets  of  Topp  Industries  Corporation,  a  Delaware 
corporation,  were  prior  to  October,  1959,  owned  and  operat- 
ed by  Topp  Industries,  Inc.,  a  California  corporation. 

Upon  the  consummation  of  the  merger  the  operation  of 
the  Company  was  vested  in  the  former  principals  of  both 
Topp  corporations.  The  defendant  Gira,  the  former  presi- 
dent of  both  Topp  corporations,  became  the  president  and 
chief  executive  officer  of  United  Industrial  Corporation 
and  the  defendant  Petersen,  the  former  vice-president  of 
both  Topp  corporations,  became  the  executive  vice-presi- 
dent of  United  Industrial  Corporation.  The  Board  of 
Directors  was  divided  between  the  former  directors  and 
executives  of  Topp  Industries  and  former  directors  of  the 
old  United  Industrial  Corporation.  The  common  stock  of 
the  Company,  of  which  more  than  2,000,000  shares  were 
outstanding,  was  listed  for  trading  on  the  New  York  Stock 
Exchange  and  the  preferred  stock,  of  which  over  1,000,000 
shares  were  outstanding,  was  listed  for  trading  on  the 
American  Stock  Exchange.  Warrants  were  also  listed  on 
the  American  Stock  Exchange.  All  these  securities  in 
addition  were  listed  on  the  Pacific  Coast  Stock  Exchange 
(Ex.  LL). 

After  consummation  of  the  merger  Gira  and  Petersen 
gradually  moved  the  executive  offices  of  the  Company  to 
Los  Angeles,  which  had  been  the  principal  place  of  busi- 
ness of  Topp  Industries,  Inc.,  and  thereafter  the  opera- 


tions  of  the  Company  were  conducted  from  these  offices. 
For  the  year  ending  December  31,  1960,  the  first  fiscal 
year  of  its  operations,  the  Company  showed  an  operating 
loss  in  excess  of  $6,000,000  (Ex.  13).  Early  in  January 
of  1961  Arthur  Young  &  Co.,  the  Company's  independent 
accountants,  made  a  direct  request  to  the  Board  of  Direc- 
tors that  they  be  accorded  an  opportunity  of  appearing 
before  the  Board  and  disclosing  information  which  had 
come  to  their  attention  requiring  very  substantial  write- 
downs in  the  Company's  assets,  occasioned  by  material 
misstatements  which  had  been  made  by  officers  of  the  Com- 
pany in  the  interim  financial  statements  and  the  evaluation 
by  officers  of  the  Company  of  certain  inventories  and 
deferred  charges.  A  meeting  of  the  Board  of  Directors 
was  held  in  Los  Angeles  on  January  12,  13  and  14,  1961. 
At  the  conclusion  of  this  meeting  the  Board  asked  for 
and  received  the  resignation  of  the  defendants  Gira  and 
Petersen  as  officers  and  directors  of  the  Company  (R.  61, 
Ex.  33,  p.  190)*.  By  order  of  the  Board  of  Directors  the 
preliminary  findings  of  the  independent  accountants  were 
made  known  to  the  Securities  and  Exchange  Commission, 
the  New  York  Stock  Exchange,  and  to  the  financial  institu- 
tions which  had  financed  the  Company.  As  a  result  of 
these  disclosures  trading  in  both  the  common  and  the 
preferred  stock  of  the  company  was  suspended.  (Over- 
the-counter  trading  was  resumed  on  September  22,  1961 
pursuant  to  permission  of  the  Securities  and  Exchange 
Commission.  Trading  of  the  Company's  securities  was 
resumed  on  the  Pacific  Coast  Stock  Exchange  on  Novem- 
ber 16,  1961.) 

As  a  consequence  of  these  occurrences  eight  stockhold- 
ers  derivative   actions   have   been   instituted   against   the 


*  R.    refers    to  Volume    II    of    the    Transcript    of    the    Record    (Reporter's 
Transcript). 


Company  and  its  former  and  present  directors  in  the 
Courts  of  the  State  of  Delaware  and  the  Courts  of  the 
State  of  New  York.  The  Company  has  also  instituted  an 
action  in  the  Courts  of  the  State  of  Delaware  against  Gira 
and  Petersen  and  others.  The  annual  meeting  of  the 
Company  is  appointed  by  its  by-laws  to  be  held  on  the 
second  Wednesday  in  May  of  each  year.  The  rules  and 
regulations  of  the  Securities  and  Exchange  Commission 
require  that  the  Company's  Annual  Report  be  furnished 
the  stockholders  at  or  prior  to  the  time  proxy  solicitation 
is  undertaken  by  the  management  in  connection  with  the 
Annual  Meeting.  Rule  X-14A-3(b),  17  CFR  240.14a-3(b). 
As  a  result  of  the  conditions  which  were  reflected  in  the 
preliminary  findings  reported  by  the  Company's  auditors, 
Arthur  Young  &  Co.  was  unable  to  complete  the  annual 
audit  and  furnish  certified  financial  statements  until  long 
after  the  date  appointed  for  the  Annual  Meeting.  Seek- 
ing to  take  advantage  of  this  circumstance  and  to  regain 
control  of  the  Company,  the  defendants  Gira  and  Petersen 
caused  the  formation  of  the  so-called  Stockholders'  Protec- 
tive Committee  whose  members  are  named  as  defendants 
in  this  action.  The  information  of  this  Committee,  the 
proxy  solicitation  it  has  undertaken  and  the  participation 
of  the  defendants  Gira  and  Petersen  form  the  subject  mat- 
ters of  this  action. 

Early  in  April  of  1961  the  Committee,  having  filed  in- 
complete and  misleading  statements  with  the  Securities 
and  Exchange  Commission,  mailed  to  the  stockholders  of 
the  Company  proxy  solicitation  material,  using  a  stock- 
holders list  which  had  been  surreptitiously  taken  from 
the  Company  by  Gira  and  Petersen.  The  falsity  of  this 
statement,  the  misrepresentations  it  contained  and  the 
material  facts  which  it  omitted  were  fully  developed  upon 


the  trial  of  this  action  and  treated  of  in  a  later  portion 
of  this  brief.  Knowing  full  well  that  the  management  of 
the  Company  was  foreclosed  from  soliciting  proxies  by 
virtue  of  the  Securities  and  Exchange  Commission's  regu- 
lations and  the  unavailability  of  the  audited  Annual  Report, 
the  Committee  instituted  an  action  in  the  Court  of  Chancery 
for  the  State  of  Delaware  to  enjoin  any  postponement  of 
the  Annual  Meeting  and  thus  to  assure  the  success  of 
their  attempt  to  regain  control  of  the  Company.  The 
Securities  and  Exchange  Commission  expressed  its  view 
by  letter  to  the  Chancellor  in  this  action  on  behalf  of 
United  and  voiced  its  objection  to  this  attempted  perver- 
sion of  its  regulations.  After  a  hearing  on  the  merits, 
the  Delaware  Court  of  Chancery  denied  the  relief  sought 
by  the  Committee  and  sanctioned  the  necessary  adjourn- 
ment of  the  Annual  Meeting. 

Upon  the  dissemination  of  the  false  and  misleading 
proxy  statement  the  Corporation  acted  promptly  to  pro- 
tect the  interests  of  its  stockholders.  On  April  25,  1961, 
some  three  months  prior  to  the  commencement  of  the 
instant  case,  it  instituted  an  action  in  the  United  States 
District  Court  for  the  Western  District  of  New  York 
against  these  same  defendants,  with  the  exception  of  the 
defendants  Yaras  and  Shafer.  The  complaint  in  the 
corporate  action,  just  as  the  complaint  in  the  case  at 
bar,  charged  that  the  defendants  were  soliciting  proxies 
for  use  at  the  1961  Annual  Meeting  by  false  and  mislead- 
ing statements  with  respect  to  material  facts  and  by  omit- 
ting in  their  proxy  statements  certain  material  facts.  The 
complaint  in  the  corporate  matter  went  on  to  specify 
failure  of  defendants'  proxy  material  to  disclose  the  con- 
nection of  Gira  and  Petersen  with  the  solicitation  and 
their  relationship  with  various  members  of  the  so-called 


stockholders'  Committee  and  other  participants  in  the  so- 
licitation. An  injunction  was  sought  to  prevent  the  defend- 
ants from  voting  the  proxies  that  they  had  obtained  and 
from  continuing  to  solicit  proxies  by  false  and  misleading 
statements. 

The  defendants  filed  answers  which  were  in  effect  gen- 
eral denials  and  the  plaintiff  corporation  took  immediate 
steps  to  progress  the  trial  of  the  action  by  taking  the 
depositions  of  the  defendants  Henwood  and  Roemer  and 
noticed  the  depositions  of  substantially  all  of  the  other 
defendants.  Thereupon  the  defendants  made  a  motion  to 
change  the  venue  of  the  action  to  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California  on  the 
ground  that  the  activities  complained  of  were  all  centered 
in  that  district  and  the  majority  of  the  defendants  resided 
therein.  The  United  States  District  Court  for  the  Western 
District  of  New  York  granted  the  defendants'  motion  and 
transferred  the  case  to  California.  A  day  or  two  after 
the  entry  of  the  order  transferring  the  case,  the  defendants 
served  and  filed  amended  answers  which  for  the  first  time 
asserted  a  counterclaim  alleging  that  an  "Interim  Report" 
issued  by  the  management  of  the  Company  in  response 
to  the  proxy  solicitation  of  the  Committee,  together  with 
a  letter  from  the  management  of  the  Company  which  ac- 
companied the  Annual  Report  to  the  stockholders,  were 
false  and  misleading  and  constituted  an  unlawful  solicita- 
tion of  proxies.  The  counterclaim  went  on  to  allege  that 
the  false  and  misleading  character  of  the  report  and  the 
letter  consisted  of  statements  connecting  Gira  and  Peter- 
sen with  the  solicitation  undertaken  upon  behalf  of  the 
Committee.  A  reading  of  the  counterclaim  makes  clear 
that  the  transactions  therein  complained  of  emanated  from 
the  State  of  New  York  and  that  the  convenience  of  all  of 
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the  parties  would  best  be  served  by  a  trial  within  the 
State  of  New  York  of  the  additional  issues  raised  in  the 
counterclaim.  It  is,  therefore,  apparent  that  the  attorneys 
for  the  defendants  saw  fit  to  withhold  from  the  United 
States  District  Court  for  the  Western  District  of  New 
York  the  true  nature  of  the  litigation  until  they  had  suc- 
ceeded in  removing  it  from  the  Court's  jurisdiction. 

The  case  came  on  for  hearing  before  the  United  States 
District  Court  for  the  Southern  District  of  California  on 
July  17.  Plaintiff  moved  for  a  transfer  of  the  case  back 
to  the  Western  District  of  New  York  in  the  light  of  the 
changed  circumstances  brought  about  by  the  interposition 
of  the  counterclaim.  After  hearing  both  sides  the  Court 
reserved  decision  on  this  motion.  Thereupon  the  Court 
heard  argument  on  the  plaintiff's  motion  for  a  preliminary 
injunction  which  was  predicated  on  affidavits  and  on  the 
depositions  that  had  been  taken  of  certain  of  the  defend- 
ants. During  the  course  of  the  argument  the  Court  inform- 
ed counsel  that  he  had  been  advised  by  the  Pacific  coast 
counsel  for  the  Securities  and  Exchange  Commission  that 
the  Commission  was  filing  an  action  in  the  United  States 
District  Court  for  the  Southern  District  of  California  to  re- 
strain the  Stockholders'  Protective  Committee  from  solicit- 
ing proxies  in  violation  of  the  Securities  Exchange  Act  of 
1934.  The  argument  on  the  motion  for  a  preliminary  in- 
junction and  the  testimony  of  witnesses  sworn  on  behalf 
of  the  defendants  was  not  concluded  on  July  IS,  1961  and 
the  matter  was  adjourned  to  July  25,  1961. 

On  July  21,  1961  the  present  action  was  instituted.  In 
addition  to  the  final  judgment  enjoining  defendants  from 
using  proxies  obtained  through  the  medium  of  false  and 
misleading  statements  the  plaintiff  Securities  and  Ex- 
change Commission  sought  a  temporary  restraining  order 


and  a  preliminary  injunction  enjoining  further  solicitation 
of  proxies  by  the  Stockholders'  Protective  Committee  and 
restraining  the  Company  from  holding  the  Annual  Meeting 
until  further  order  of  the  Court. 

The  hearing  on  the  motion  for  a  preliminary  injunction 
in  the  Company's  action  was  resumed  on  July  25,  1961. 
During  the  course  of  the  hearing  the  action  instituted  hy  the 
Securities  and  Exchange  Commission  came  before  the  Court 
and  the  attorneys  for  the  Securities  and  Exchange  Com- 
mission and  the  attorneys  for  the  defendants  appeared  be- 
fore the  Court  for  the  purpose  of  arguing  the  motion  of 
the  Securities  and  Exchange  Commission  for  a  temporary 
restraining  order  directed  againt  the  Committee.  In  the 
course  of  the  colloquy  the  attorney  for  the  Stockholders' 
Committee  stated  that  it  would  be  proper  for  the  Court, 
which  was  hearing  the  Corporation's  case,  to  undertake 
the  hearing  of  both  cases   (R.   18a). 

On  July  26,  1961  the  Court  entered  a  temporary  restrain- 
ing order  enjoining  the  holding  of  the  Annual  Meeting  and 
the  further  solicitation  of  proxies  by  both  the  Company 
and  the  Committee.  The  Company  consented  to  this  order 
but  the  other  defendants  objected  to  it  and  insisted  that 
the  Securities  and  Exchange  Commission  proceed  immedi- 
ately with  its  proof  in  the  action  that  it  had  instituted  (R. 
151a).  Thereupon  the  Court  adjourned  the  hearing  on  the 
Company's  application  for  a  preliminary  injunction  and 
proceeded  immediately  to  the  taking  of  the  testimony  in 
the  instant  case.  During  the  course  of  the  trial  it  was 
stipulated  by  all  of  the  parties  that  the  Court  should  con- 
sider the  trial  to  be  on  the  merits  rather  than  on  an  appli- 
cation for  a  preliminary  injunction  (R,  1570,  1573,  1574). 
The  taking  of  testimony  continued  from  day  to  day  with 
adjournments  to  accommodate  the  business  of  the  Court 
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and  was  concluded  on  September  22,  1961.  On  October  3, 
1961  the  Court  filed  its  decision  and  on  October  18,  1961 
the  findings  of  fact  and  conclusions  of  law  were  filed  and  a 
final  judgment  was  entered  herein. 

United  was  named  as  a  defendant  in  this  action  solely 
for  the  purpose  of  enabling  the  Court  to  grant  adequate 
relief  by  way  of  ordering  an  adjournment  of  the  Annual 
Meeting  of  stockholders  which  was  imminent  at  the  time 
of  the  institution  of  the  action.  No  other  claim  is  made 
against  the  Company  in  this  case  (par.  5,  Complaint;  Ap- 
pellants' Committee  brief  p.  7).  Throughout  this  protract- 
ed litigation  the  Company  has  readily  consented  to  succes- 
sive adjournments  of  the  Annual  Meeting  and  although  no 
such  relief  was  prayed  for  in  the  complaint  and  it  has  not 
been  charged  with  any  wrongdoing  in  connection  with  the 
solicitation  of  proxies,  the  Company  has  also  consented  to 
the  entry  of  orders  prohibiting  any  further  solicitation  by 
Management  while  the  restraining  order  against  the  Com- 
mittee was  still  in  effect  (R.  19a,  20a).  Consonant  with  its 
role  as  a  nominal  defendant  the  Company  did  not  take  an 
active  part  in  the  trial  of  the  action.  No  proof  was  offered 
on  its  behalf  and  cross  examination  on  its  behalf  was  con- 
fined to  clarification.  This  course  was  dictated  in  recog- 
nition of  the  paramount  public  interest  represented  by  the 
Securities  and  Exchange  Commission  and  by  the  further 
circumstances  that  as  the  trial  developed  it  became  appar- 
ent that  the  defense  was  founded  in  an  attack  upon  the 
procedures  and,  indeed,  the  integrity  of  that  Governmental 
agency  (R.  883,  885,  893,  894,  1178). 

Nonetheless  the  Company  has  a  very  vital  interest  in  the 
outcome  of  this  litigation  because  it  profoundly  affects 
private  interests   represented   by  the   corporate   business 
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and  financial  community  and  the  fifteen  thousand  stock- 
holders who  own  the  companj^  It  is  these  private  interests 
that  the  Company  sought  to  protect  when,  three  months 
prior  to  the  institution  of  the  instant  action,  it  commenced 
the  action  in  the  United  States  District  Court  for  the  West- 
ern District  of  New  York,  which  was  subsequently  trans- 
ferred to  the  United  States  District  Court  for  the  Southern 
District  of  California,  and  which  is  still  pending.  The 
record  in  this  case  and  the  judicial  determination  that  has 
been  made  thereon  in  the  public  interest  confirms  the  action 
it  has  taken  in  protection  of  the  private  interests  it  has  a 
duty  to  represent. 

ARGUMENT 

POINT  I 

The  record  clearly  supports  the  findings  of  fact. 

The  attacks  upon  the  findings  of  fact  by  both  sets  of 

appellants  must  be  analyzed  and  assessed  in  the  light  of 

the   well   established   equitable   rule   of   appellate    review 

which  has  been  incorporated  in  the  Federal  Rules  of  Civil 

Procedure,  Rule  52(a) : 

"*  *  *  Findings  of  fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to  the 
opportunity  of  the  trial  court  to  judge  of  the  credibil- 
ity of  the  witnesses  .  *    *    *" 

In  Stacker  v.  U.  S.,  258  F.  2d  112  (9th  Cir.  1958),  this  Court 

said  at  page  116 : 

"Further,  the  government  was  the  prevailing  party 
below,  and  hence  we  must  take  that  view  of  the  evi- 
dence most  favorable  to  it.  Appellee  is  entitled  to  the 
benefit  of  all  favorable  inferences  from  the  facts  prov- 
ed relative  to  the  issue  of  residence.  If,  when  so  view- 
ed, there  was  substantial  evidence  to  sustain  the  find- 
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ings,  then  the  judgment  may  not  be  reversed  by  this 
Court  unless  against  the  clear  weight  of  the  evidence 
or  unless  influenced  by  an  erroneous  view  of  the  law." 

See  also  Joseph  v.  Donover,  261  F.  2d  812  (9th  Cir.  1958). 
It  is  the  duty  of  this  Court  to  accept  the  findings  of  fact 
made  by  the  trial  court  once  it  has  tested  the  record  and 
found  that  there  is  credible  evidence  to  support  such  find- 
ings. This  is  particularly  true  where,  as  in  the  case  at  bar, 
the  record  consists  almost  entirely  of  sworn  testimony. 

The  line  of  cases  cited  by  the  appellants  Gira  and  Peter- 
sen, such  as  U.  S.  V.  Parke  Davis  S  Co.,  362  U.  S.  29 
(1960),  can  have  no  application  to  the  review  of  this  record. 
In  those  cases  the  reviewing  court  relied  on  the  well  estab- 
lished power  to  review  the  application  of  legal  standards 
and  principles  to  factual  situations  which  were  virtually 
undisputed.  In  this  case  the  judgment  is  predicated  en- 
tirely on  the  determination  by  the  trial  court  of  disputed 
questions  of  fact  and  there  is  no  substantial  issue  as  to  the 
legal  consequences  which  must  flow  from  the  facts  as  de- 
termined by  the  court  below. 

The  "clearly  erroneous"  test  is  not  met  by  references 
to  isolated  words  or  phrases  in  particular  findings.  It  in- 
volves an  analysis  of  the  record,  the  drawing  of  all  infer- 
ences favorable  to  the  prevailing  party  and  an  ultimate 
determination  as  to  whether  or  not  there  is  evidence  which, 
if  believed,  would  support  the  findings  that  have  been  made. 
The  existence  of  a  choice  between  permissible  views  of  the 
weight  of  the  evidence  does  not  denote  error.  TJ.  S.  v. 
Yellow  Cab  Co.,  338  U.  S.  338,  341  (1947). 

Moreover,  in  the  case  at  bar  the  record  must  be  reviewed 
in  the  light  of  the  circumstances  that  this  litigation  does 
not  arise  out  of  a  controversy  between  interested  private 
parties.    On  the  contrary  the  case  was  commenced  by  the 
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Securities  and  Exchange  Commission  in  the  execution  of 
its  statutory  duty  under  Section  21  of  the  Securities  and 
Exchange  Act  of  1934  (15  U.  S.  C.  §  78u).  The  determina- 
tion of  the  Securities  and  Exchange  Commission  to  insti- 
tute this  action  was  not  made  in  a  vacuum  and  represents 
the  exercise  of  the  expertise  the  agency  has  gained  over  a 
quarter  of  a  century  in  the  administration  of  this  act  of 
Congress.    2  Loss,  Securities  Regulation  784  (2d  ed.  1961). 

The  appellants'  criticisms  of  the  findings  of  fact  are  fully 
met  by  a  review  of  the  record  even  without  the  favorable 
inferences  to  which  appellees  are  entitled  under  the  well 
established  rule.  See  Axelbank  v.  Rony,  277  F.  2d  314,  316 
(9th  Cir.  1960).  The  strength  of  the  record  is  emphasized 
by  the  fact  that  the  great  bulk  of  the  testimony  was  ad- 
duced from  the  defendants  themselves  who  were  called  as 
adverse  witnesses. 

a.     Gira's  Plan  to  Replace  Directors 

This  contest  for  corporate  control  had  its  genesis  during 
the  period  when  Gira  and  Petersen  were  the  chief  execu- 
tive officers  of  United  Industrial  Corporation.  As  earl}'-  as 
December  of  1960  the  defendant  Summers,  who  had  been 
employed  by  Gira  and  Petersen  as  a  public  relations  ad- 
viser of  the  corporation,  prepared  at  the  request  of  Gira 
a  document  outlining  the  procedure  to  be  followed  to  re- 
place certain  unidentified  directors  (R.  2183). 

b.      Resignations  of  Gira  and  Petersen 

This  plan  was  forestalled  by  the  forced  resignations  of 
Gira  and  Petersen  as  the  chief  executive  officers  and  as  di- 
rectors of  the  Company  at  a  meeting  of  the  Board  of  Di- 
rectors held  on  January  12,  13  and  14,  1961  (R.  61).  This 
meeting  was  called  at  the  request  of  the  Company's  inde- 


u 


pendent  auditors,  Arthur  Young  and  Co.,  for  the  purpose 
of  informing  the  Board  of  a  pattern  of  material  misstate- 
ments contained  in  the  interim  financial  statements  of  the 
Company  which  substantially  affected  the  valuation  that 
had  been  placed  on  certain  of  the  Company's  assets.  The 
Board  of  Directors  felt  constrained  by  the  terms  and  condi- 
tions of  the  Company's  listing  agreement  with  the  New 
York  Stock  Exchange,  its  loan  agreement  with  the  Bank  of 
America  and  the  rules  and  regulations  of  the  Securities 
and  Exchange  Commission  to  report  these  facts  to  those 
interested  parties.  Gira  and  Petersen  obviously  disagreed 
violently  with  this  decision  and  as  a  result  their  resigna- 
tions were  demanded  (Brandlin  Dep.  118,  119;  R.  1206). 

c.     Discussions  of  Proxy  Contest 

Petersen  and  Gira  did  not  waste  any  time  in  carrying 
forward  their  plans.  They  both  retained  separate  counsel 
and  had  several  discussions  respecting  the  actions  of  the 
other  members  of  the  Board,  of  whom  they  were  very  criti- 
cal (R.  71,  Brandlin  Dep.  118,  119).  Petersen  discussed 
the  possibility  of  a  proxy  contest  with  the  defendant  Yaras 
(R.  146,  147).  On  January  25,  1961,  approximately  ten 
days  after  his  resignation,  Gira  arranged  a  meeting  at  his 
home  in  IMalibu  with  the  defendant  Roemer  and  Brandlin 
(R,  214,  215).  He  expressed  dissatisfaction  with  the  coun- 
sel he  had  retained  and  sought  advice  as  to  the  steps  that 
should  be  taken  to  protect  his  interests. 

One  of  the  two  courses  of  action  discussed  at  the  meeting 
in  Malibu  was  that  of  waging  a  proxy  contest  (R.  218,  260). 
There  is  some  confusion  as  to  whether  Gira  was  advised  at 
that  time  "that  he  as  such  should  not  engage  in  a  proxy 
contest"  (R.  357)  or  whether  this  advice  was  given  to  Gira 
by  Brandlin  and  Roemer  at  a  later  date  (R.  262,  263). 
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d.      Stockholders  List  Stolen  and  Delivered  to  Brandlin 
for  Duplication  and  to  Wage  Proxy  Contest 

In  any  event  Gira  and  Petersen  two  days  thereafter  de- 
livered to  the  offices  of  Brandlin  and  Roemer  the  Com- 
pany's stockholders  list  (R.  78,  220,  221).  The  stockholders 
list  was  delivered  by  Gira  and  Petersen  because  they  were 
advised  that  such  list  would  be  necessary  to  wage  a  proxy 
contest  (R.  72,  221,  222).  This  stockholders  list  was  the 
only  list  available  to  the  Company  (R.  169).  Such  list  con- 
tained the  stockholders  at  December  30,  1960  and  was  or- 
dered for  the  purpose  of  advising  certain  states  of  the 
number  of  stockholders  residing  therein  at  such  date  as 
required  by  the  pertinent  statutes  (R.  161).  The  list,  which 
consisted  of  approximately  750  pages  (R.  170,  171),  was 
reproduced  in  the  offices  of  Brandlin  and  Roemer  during  the 
weekend  of  January  28  and  29, 1961  (R.  117)  for  the  avowed 
purpose  of  a  proxy  fight  (R.  1200,  1201).  Roemer  testified 
that  the  list  was  duplicated  for  Gira  and  Petersen  and  at 
that  time  Roemer  and  Brandlin  had  no  other  client  who  was 
interested  in  a  proxy  tight  (R.  280,  355). 

There  is  a  sharp  conflict  in  the  evidence  with  respect  to 
the  circumstances  surrounding  the  obtaining  of  the  list.  It 
is  firmly  established  that  the  list  was  first  received  by  the 
Company  on  January  14,  1961  (R.  198;  Ex.  4).  It  was 
placed  in  a  locked  file  and  receipted  for  on  January  18, 
1961  (R.  188;  Ex.  6).  The  list  was  used  by  employees  of 
the  Company  between  the  time  of  its  receipt  and  January 
26,  1961  to  prepare  a  report  for  the  Ohio  Department  of 
Taxation  (R.  190-193;  Exs.  7  and  8). 

Brantly,  the  Vice-President  of  IT.  S.  Science,  a  United 
subsidiary,  testified  that  during  the  week  of  January  16 
Robert  Gira,  the  brother  of  the  defendant  Bernard  Gira, 
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requested  him  to  secure  the  stockholders  list  and  to  re- 
move it  from  the  plant.  Robert  Gira  described  the  location 
of  the  list  and  told  him  where  the  key  was  located  (R.  54- 
57).  He  also  assured  Brantly  that  the  list  would  be  re- 
turned after  it  had  been  duplicated  (R.  56).  Brantly 
quite  properly  refused  to  take  part  in  any  such  activity 
and  reported  the  matter  to  his  superior  (R.  57).  This  tes- 
timony is  unimpeached  and  stands  uncontradicted.  No 
explanation  has  been  made  of  the  failure  of  the  defend- 
ant Gira  to  call  his  brother  as  a  witness.  The  defendant 
Petersen  testified  that  on  January  14,  1961,  the  day  of  his 
resi^ation,  he  loaded  the  personal  effects  that  were  in 
his  office  in  his  station  wagon  and  took  them  to  his  home 
(R.  69,  70).  The  following-  day  while  he  was  unloading 
the  station  wagon  he  discovered  that  this  twenty-pound, 
two-volume  stockholders  list  had  just  happened  to  be  in- 
cluded among  his  personal  belongings  (R.  71).  In  the  face 
of  the  testimony  of  the  employees  of  the  Company  and  the 
documentary  evidence  Petersen  maintained  that  this  list 
remained  in  his  possession  until  he  and  Gira  delivered  it, 
pursuant  to  the  request  of  Brandlin,  to  the  law  offices  of 
Brandlin  and  the  defendant  Roemer  on  January  27,  1961 
(R.  72). 

As  we  have  noted  above,  the  task  of  duplicating  this 
750-page  list  was  undertaken  on  Saturday  and  Sunday, 
January  28  and  29.  On  Sunday,  January  29,  at  a  time 
when  the  offices  of  United  were  closed,  Brandlin  per- 
sonally returned  the  list  (R.  1250),  driving  a  considerable 
distance  out  of  his  way  (R.  1182-3).  Although  the  fa- 
cilities of  the  Company  are  subject  to  diligently  applied 
Navy  and  Air  Force  security  regulations  (R.  88,  89), 
Brandlin  testified  that  he  walked  right  into  the  plant  and 
left  the  list  on  a   secretary's  desk    (R.  1251).     The  list 
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contained  no  address,  no  letter  of  transmittal,  nor  any 
other  indication,  revealing  that  it  had  ever  been  taken 
from  the  plant  (R.  1251,  1253-4).  Moreover,  although 
Brandlin  realized  that  the  list  was  the  property  of  the 
Company,  he  did  not  conceive  that  it  was  incumbent  upon 
him  to  advise  the  management  of  the  Company  that  he  had 
been  in  possession  of  it  (R.  1251,  1252). 

The  fact  that  the  list  was  surreptitiously  removed  from 
the  premises  of  the  Company — and  in  fact  was  stolen — 
becomes  clear  beyond  peradventure  when  it  is  realized 
that  Brandlin  returned  the  list  not  to  Gira  or  Petersen 
but  to  the  Company  after  it  had  been  duplicated. 

e.      Formation    of   so-called   ''Committee" 

Within  four  days  of  the  meeting  at  Malibu,  Brandlin, 
spurred  on  by  Gira,  had  determined  to  put  together  a  slate 
to  wage  a  proxy  contest  (R.  1201)  and  the  stockholders 
list  had  been  procured  and  duplicated  (R.  1200).  Gira 
had  been  advised  that  he  "as  such"  should  not  wage  a 
proxy  contest  (R.  357)  and  he  agreed  with  Roemer's  and 
Brandlin 's  analysis  of  the  situation  (Brandlin  Dep.  33, 
34,  35).  Gira,  however,  inquired  of  Roemer  and  Brandlin 
whether  they  would  be  interested  in  handling  the  proxy 
contest  if  other  stockholders  came  to  them  and  requested 
that  they  set  up  an  organization  and  conduct  a  contest  for 
control  of  United  (R.  1248,  1249).  Roemer  and  Brandlin 
expressed  an  interest  and  at  that  point  Gira  advised  them 
that  he  would  make  the  stockholders  list  available  (R.  1249, 
1250). 

Shortly  thereafter  the  defendant  Summers,  who  had 
formerly  been  Gira's  public  relations  man  and  who  was 
the  author  of  the  original  plan  to  replace  directors,  called 
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on  Roemer  and  said  that  he  had  been  advised  by  Petersen 
that  the  law  firm  was  going  to  undertake  a  proxy  contest 
and  might  require  his  services  (R.  2181).  Summers  not 
only  became  a  member  of  the  Committee,  but  he  also  pro- 
duced another  Committee  member,  Dumont,  a  long  stand- 
ing friend  and  business  associate  of  Gira's  (R.  1726,  1727). 
Yaras,  the  financial  consultant  of  Gira  and  Petersen,  who 
had  previously  discussed  a  proxy  contest  with  Petersen, 
next  called  on  Brandlin  and  expressed  interest  in  the  un- 
dertaking (R.  1224).  Yaras  was  eventually  left  off  the 
Committee  because  of  the  fact  that  he  had  at  one  time  been 
in  bankruptcy  (R.  1239). 

AVilliams,  Gira's  uncle,  was  next  referred  to  Roemer  by 
Gira  (R.  1095).  Although  he  had  never  met  Roemer,  he 
called  him  on  the  phone  with  the  suggestion  of  Gira  and 
stated  that  he  was  interested  in  trying  to  find  out  what  had 
happened  to  the  stock  (R.  1095,  1096).  Until  Williams 
received  from  Roemer  Form  14-B  which  was  required 
by  the  Securities  and  Exchange  Commission,  he  didn't 
have  any  idea  what  was  going  on  (R.  1103).  He  testified 
that  he  knew  "absolutely  nothing  about  the  committee" 
and  at  no  time  authorized  Roemer  or  anyone  else  to  con- 
duct a  proxy  contest  on  his  behalf  (R.  1115,  1120,  1121). 

Elmer  Luther,  a  discharged  former  employee  of  the 
Company  and  a  personal  friend  of  Petersen  and  Gira, 
was  referred  to  Roemer  by  Yaras  (R.  1037,  10.39,  1040). 
In  the  course  of  his  deposition  he  testified  that  he  was  not 
a  member  of  the  Committee  and  he  did  not  know  who  was 
making  the  decisions  for  the  Committee  (R.  1036,  1047). 
Luther  testified  further  that  he  never  authorized  Roemer 
to  engage  in  a  proxy  contest  on  his  behalf  (R.  1075,  1076), 
and  in  fact  had  not  contacted  him  until  the  first  part  of 
March   (R.  1041).     Parenthetically,  it  is  noted  that  even 
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as  late  as  the  trial  of  this  action,  neither  Bi-andlin  nor 
Roemer  had  ever  seen  either  Luther  or  Williams  (R.  372, 
1278). 

The  Oommittee's  proxy  material  (Ex.  13)  carefully 
omits  any  reference  to  the  direct  connection  of  Gira  and 
Petersen  with  the  formation  of  the  Committee  and  fails  to 
disclose  the  peculiar  circumstances  under  which  the  stock- 
holders list  was  obtained.  The  Committee's  initial  proxy 
material  contains  the  following  statement: 

"The  formation  of  the  Stockholders'  Protective  Com- 
mittee started  after  Richard  I.  Roemer,  a  member 
of  the  Committee,  a  nominee  for  director,  and  a  part- 
ner in  the  law  firm  representing  the  Committee,  re- 
ceived complaints  from  stockholders  Elmer  M.  Luther, 
Jr.,  a  former  employee  of  a  subsidiary  of  the  com- 
pany, and  Roy  L.  Williams,  B.  F.  Gira's  uncle,  who 
own  respectively  250  and  400  shares  of  the  common 
stock  of  your  company.  They  complained  about  the 
decrease  in  market  value  of  the  stock,  its  suspension 
from  trading,  and  the  apparent  internal  conflict  within 
the  board  of  directors.  These  two  stockholders  re- 
quested Mr.  Roemer  to  take  whatever  steps  were  neces- 
sary to  form  a  new  slate  of  directors  and  provide  your 
company  with  new  management. 

"This  was  done  by  contacting  men  whom  the  organ- 
izers of  the  slate  considered  to  be  leaders  in  industry, 
business  and  the  professions.  The  selection  was  made 
with  the  qualifications  of  the  individual  as  the  primary 
consideration  and,  secondly,  his  stockholdings  in  the 
company." 

Thus  it  appears  from  the  foregoing  passage  of  the  Com- 
mittee's proxy  statement  that  Luther  and  Williams  were 
the  moving  parties  and  that  Gira  and  Petersen  had  noth- 
ing to  do  with  the  formation  of  the  Committee.  This  im- 
pression is  further  sought  to  be  created  among  the  stock- 
holders by  the  statement  in  the  next  paragraph  of  the  Com- 
mittee's proxy  statement  which  reads  in  part  as  follows: 
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"They  (Gira  and  Petersen)  stated  that  they  were  not 
interested  in  waging  a  proxy  contest  but  they  did  fur- 
nish the  committee  with  information  concerning  the 
company  including  a  stockholders  list." 

The  failure  to  reveal  the  fact  that  Gira  and  Petersen 
made  such  statements  if  indeed  they  did,  only  after  Gira 
had  been  advised  that  he  "as  such''  was  in  no  position  to 
bring  the  proxy  contest  himself,  makes  the  material  clearly 
misleading  under  the  proxy  rules  of  the  Securities  and  Ex- 
change Commission  (Reg.  X-14A;  17  CFR  §240.14a).  Gira 
himself  was  obliged  to  admit  that  at  the  meeting  at  his 
home  the  subject  of  a  proxy  contest  was  discussed  as  one 
of  a  series  of  actions  that  might  be  instituted  in  his  hehalf 
(R.  394).  The  situation  is  further  aggravated  by  the 
sentence  in  the  Committee's  proxy  material  that  "the  law 
firm  of  Vaughan,  Brandlin  &  Baggot",  in  which  Messrs. 
Brandlin  and  Roemer  are  partners,  "does  not  represent 
Messrs,  Gira  and  Petersen,  nor  are  Messrs.  Gira  and  Pet- 
ersen members  of  the  Committee".  Certainly  stockhold- 
ers solicited  to  vote  for  the  Committee  were  entitled  to 
know  that  the  lawyers  who  were  organizing  the  Committee 
and  were  claiming  to  do  so  in  behalf  of  Luther  and  Wil- 
liams were  the  lawyers  selected  by  the  defendant  Gira  to 
advise  him  concerning  a  proxy  fight  and  that  they  had 
advised  him  that  it  would  not  be  wise  for  him  "as  such" 
to  bring  the  proxy  contest  (R.  357). 

The  testimony  and  exhibits  further  establish  the  fact 
that  the  "Committee"  exist  in  name  only,  that  it  held 
no  meetings  other  than  a  social  gathering  attended  by  less 
than  half  of  its  members  at  the  Los  Angeles  Country  Club 
(R.  1710,  1711,  1713),  has  formulated  no  plans  and  exists 
only  for  the  purpose  of  the  proxy  fight.  Particular  atten- 
tion is  invited  to  the  testimonv  of  the  defendant  Henwood 
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who  was  described  in  the  Committee's  proxy  solicitation 
material  as  the  chairman  of  the  Committee.  Henwood 
said  that  the  Committee  never  met  to  elect  him  chairman, 
or  for  any  other  purpose.  His  amazing  account  of  the 
Committee,  its  organization  and  activities — or,  rather,  the 
lack  of  them — given  in  his  deposition  testimony  in  United 
Industrial  Corporation,  et  ux.  v.  Stanley  E.  Henwood,  et  al., 
and  which  is  designated  part  of  the  record  herein,  is,  in 
brief,  as  follows. 

In  a  telephone  conversation  with  Brandlin,  in  the  latter 
part  of  January,  1961  (evidently  a  few  days  after  Brand- 
lin's  and  Roemer's  conversation  with  Gira  at  Gira's  home), 
Brandlin  said  to  Henwood,  "How  would  you  like  to  get  into 
a  proxy  fight?"  (Henwood  dep.  9).  Henwood  testified  that 
Brandlin  did  not  mention  the  name  of  the  company  in- 
volved and,  importantly,  Henwood  said  that  Brandlin  stat- 
ed that  he  "didn't  know  whether  he  had  a  client  our 
not"  (Henwood  dep.  9).  Henwood  claims  not  to  have 
given  a  definite  answer  at  that  time  but  later,  when 
the  time  came  that  Brandlin  told  him  "he  had  a  client", 
Henwood  indicated  that  he  would  join  the  fight  (Henwood 
dep.  13).  Importantly,  Henwood  testified  that  at  the  time 
he  agreed  to  become  a  participant  he  didn't  know  who  ^fr. 
Brandlin 's  client  was  (Henwood  dep.  15).  He  said  that  he 
knew  nothing  about  United  at  the  time  (Henwood  dep.  15). 
Plenwood's  deposition  was  taken  on  May  5,  1961  and  as  of 
that  time  he  had  "never  seen  a  financinl  statement  of 
United  Industrial  Corporation  nor  had  he  asked  to  see 
one"  (Henwood  dep.  16).  As  of  that  date,  he  did  not 
"know  anything  about  its  assets  or  its  liabilities".  He  had 
never  received  nor  asked  for  a  balance  sheet  or  earning 
statement  (Henwood  dep.  17).  At  the  time  he  a^rreed  to 
become  a  member  of  the  Committee,  PTenwood  didn't  know 
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whether  the  Company  was  making  or  losing  money  (Hen- 
wood  dep.  18)  and  further  he  did  not  know  whether  the 
Company  had  a  "substantial  net  worth  or  whether  it  was 
insolvent"  (Henwood  dep.  18).  Henwood  said  that  he 
simply  did  a  "favor  for  Brandlin"  in  "lending"  his  name 
to  the  Committee  (Henwood  dep.  19).  He  said  the  Com- 
mittee had  no  plan  or  program,  except  to  "win  the  proxy 
fight"  (Henwood  dep.  19).  Henwood  said  that  if  the 
Committee  should  win  the  proxy  fight,  it  will  get  together 
and  see  if  it  could  get  up  a  plan  (Henwood  dep.  20).  La- 
conically, Henwood  stated  that  "if  any  other  member  of 
either  the  Committee  or  the  slate  has  any  plans,  they  have 
not  communicated  them"  to  him  (Henwood  dep.  211). 

It  is  significant  that  Henwood  agreed  to  serve  as  chair- 
man of  the  so-called  Committee  the  day  following  his  meet- 
ing with  Gira  and  Petersen  on  February  27,  1961  (R.  287- 
293;  1674). 

The  defendants  Armogida  and  Beshara  had  become 
stockholders  in  United  by  virtue  of  its  acquisition  of  the 
Perry  Rubber  Company  in  which  they  had  been  large  stock- 
holders. Both  of  them  were  acquainted  with  Gira  who  had 
negotiated  the  merger  (R.  2050,  2055).  They  were 
contacted  by  Brandlin  who  made  a  trip  to  Canton,  Ohio 
for  that  purpose  (R.  2050,  2052). 

The  defendant  Ballance  had  been  a  stockholder  in  Topp 
Industries  and  was  acquainted  with  Gira.  He  was  also  a 
stockholder  in  another  company  that  had  developed  a 
product  which  Ballance  was  trying  to  sell  to  Perry  Rub- 
ber Company,  a  United  subsidiary.  Gira  had  introduced 
Ballance  to  the  Perry  Rubber  Company  as  his  good  friend 
(Exs.  BBB,  CCC).  Brandlin  contacted  him  to  serve  on 
the  Committee. 
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The  balance  of  the  Committee  was  made  up  of  per- 
sons recruited  by  Brandlin,  Roemer,  Henwood  and  Sum- 
mers. None  of  them  had  ever  held  stock  in  United  or  had 
any  other  interest  in  the  Company  or  any  knowledge  of 
its  operations  (Ex.  13). 

f.      Subsequent  Activities  of  Gira  and  Petersen 

The  interest  of  Gira  and  Petersen  in  the  proxy  con- 
test did  not  end  upon  the  formation  of  the  Committee. 
After  they  had  furnished  the  stockholders  list  they  met 
with  Roemer  and  Brandlin  on  at  least  six  occasions  (R. 
255,  Brandlin  dep.  48-68).  In  addition,  there  were  num- 
erous phone  conferences  (Brandlin  dep.  67). 

Early  in  February  Gira  and  Petersen  analyzied  for 
Brandlin  and  Roemer  the  distribution  of  United  stock  and 
the  larger  stockholdings  (R.  80,  372,  373;  Brandlin  dep. 
48).  At  a  later  meeting  Gira  and  Petersen  advised  Brand- 
lin and  Roemer  on  the  details  of  the  proposed  sale  by 
United  to  its  subsidiary  U.  S.  Semi-Conductor  because  it 
was  felt  that  this  transaction  might  be  of  importance  in  the 
Committee's  solicitation  of  proxies  (Brandlin  dep.  49,  50). 
A  further  meeting  was  held  with  Gira,  Petersen,  Robert 
Gira  and  Kendrick,  the  lawyer  whom  Brandlin  had  recom- 
mended to  Gira  (Brandlin  dep.  60,  66).  At  this  meeting 
there  was  discussion  of  the  action  the  Committee  had  in- 
stituted in  Delaware  to  prevent  the  Company  from  ad- 
journing the  annual  meeting  pending  the  preparation  of 
the  auditors'  reports  (Brandlin  dep.  60,  61).  As  we  have 
noted  above,  this  action  was  designed  to  take  advantage 
of  the  restriction  of  proxy  solicitation  upon  the  part  of 
Management  until  the  Annual  Report  was  available  to 
stockholders. 
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A  subsequent  meeting-  was  held  to  discuss  the  steps 
that  should  be  taken  to  meet  Management's  claim  that  Gira 
and  Petersen  were  connected  with  the  Committee.  At  this 
meeting  Brandlin  first  suggested  to  Gira  and  Petersen 
and  their  lawyer  a  libel  suit  and  asked  them  to  threaten 
the  United  Board  of  Directors  with  such  an  action  (R, 
1263,  1264;  Brandlin  dep.  64). 

In  the  latter  part  of  February  Brandlin  arranged  a 
meeting  between  Gira  and  Petersen  and  the  defendant 
Henwood  at  the  Town  House  in  Los  Angeles  (R.  288,  1264; 
Brandlin  dep.  68).  Brandlin  had  previously  advised  Hen- 
wood  that  Gira  was  a  very  high  type  man  and  had  spoken 
well  of  his  integrity  and  ability  (Henwood  dep.  47).  At  this 
meeting  Gira  gave  Henwood  a  complete  description  of 
the  Company's  business  and  its  prospects  (R.  292;  Brand- 
lin dep.  68,  69).  It  is  of  some  significance  that  the  day 
after  the  meeting  Henwood  agreed  to  buy  some  United 
stock  and  serve  on  the  Committee  (R.  1674;  Henwood  dep. 
54,  60,  61,  62). 

The  assistance  rendered  the  Committee  by  Gira  and 
Petersen  was  not  limited  to  conferences.  Early  in  Febru- 
ary they  retained  Bud  Lewis,  a  public  relations  consultant 
formerly  employed  by  United,  and  issued  a  press  release 
designed  to  answer  a  Wall  Street  Journal  article  on  the 
suspension  of  trading  of  United  stock  (R.  632;  Exs.  23  and 
24).  In  the  press  release  Gira  and  Petersen  character- 
ized the  management  of  the  Company  as  "interim"  and 
expressed  dissatisfaction  with  it  (Ex.  23).  Gira  prepared 
for  the  Committee  a  comprehensive  study  of  United  (R. 
400)  and  furnished  the  Committee  with  the  so-called 
"Bishop  reports"  which  purported  to  contain  derogatory 
information  on  two  of  the  present  directors  of  United  (R. 
348;  Brandlin  dep.  119).    In  the  midst  of  the  proxy  con- 
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test  Gira  and  Peterson  prepared  a  lengthy  letter  to  the 
stockholders  which  was  highly  critical  of  the  management 
of  the  Company  (Ex.  20).  Although  this  letter  disclaimed 
their  participation  in  the  proxy  contest,  it  was  clearly  a 
solicitation  of  proxies.  The  letter  was  not  mailed  when 
the  Securities  and  Exchange  Commission  advised  counsel 
for  Gira  and  Petersen  that  it  would  be  deemed  a  solicita- 
tion. 

g.      Timing  of  Libel  Suit 

Finally,  fifteen  days  prior  to  the  date  of  the  adjourned 
annual  meeting  Gira  and  Petersen  instituted  the  libel 
action  which  had  originally  been  recommended  by  Brand- 
lin  at  an  earlier  meeting  (Ex.  KK;  R.  1263,  1264;  Brandlin 
dep.  64).  The  action  was  not  brought  against  the  Directors 
of  United  who  would  have  authorized  the  publication  of 
the  material  claimed  to  be  lil)ellous  but  rather  against  the 
persons  who  comprised  the  management  slate  (Ex.  KK). 
Prior  to  the  filing  of  this  lawsuit  Gira  and  Petersen  cleared 
a  press  release  prepared  by  Lewis  (R.  649).  This  release 
describes  the  proxy  fight  in  detail  and  sets  forth  the  names 
of  the  Committee's  slate  of  directors  (Ex.  19)  and  was  de- 
signed and  intended  to  offset  the  management  proxy  ma- 
terial (R.  651,  652).  Although  both  Gira  and  Petersen 
had  been  advised  that  this  press  release  could  not  be  issued 
until  it  had  been  "cleared"  with  the  Securities  and  Ex- 
change Commission,  it  was  in  fact  released  by  their  public 
i-elations  man,  Lewis,  without  such  S.  E.  C.  clearance  (R. 
631). 

h.      Summary 

The  above-described  activities  of  Gira  and  Petersen  can- 
not be  reconciled  with  the  disclaimer  in  the  Committee's 
proxy  material    (Ex.    13)    of   any   connection   with   them. 
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Moreover,  a  comparison  of  the  roles  played  by  Gira  and 
Petersen  with  the  lack  of  interest  evidenced  by  Luther  and 
Williams  belies  the  statement  in  the  proxy  material  that 
they  were  the  originators  of  this  undertaking. 

In  keeping  with  the  Company's  status  in  this  litigation 
as  a  nominal  party,  no  attempt  is  made  in  this  brief  to 
make  a  point  by  point  reply  to  the  arguments  advanced 
upon  behalf  of  the  appellants  herein.  An  analysis  of 
the  record  in  the  light  of  the  appellants'  contentions  demon- 
strates that  the  Findings  of  Fact  upon  which  the  judgment 
is  predicated  are  amply  supported  by  the  evidence  and 
more  than  meet  the  standards  adopted  by  the  Federal 
Rules  of  Civil  Procedure  with  respect  to  appellate  re- 
view. 

POINT  II 
Omissions  from  "Committee's"  proxy  material. 

Appellants'  argument  that  the  proxy  contest  here  in- 
volved should  be  considered  akin  to  a  political  campaign 
(R.  1288)  is  entirely  without  merit.  This  motion  has  been 
laid  to  rest  in  a  clear  and  succinct  opinion  by  Chief  Judge 
Clark  of  the  Second  Circuit  in  S.  E.  C.  v.  May,  229  F.  2d 
123,  124  (2d  Cir.  1956)  where  he  stated: 

"Appellants'  fundamental  complaint  appears  to  be 
that  stockholder  disputes  should  be  viewed  in  the  eyes 
of  the  law  just  as  are  political  contests,  with  each  side 
free  to  hurl  charges  with  comparative  unrestraint,  the 
assumption  being  that  the  opposing  side  is  then  at  lib- 
erty to  refute  and  thus  effectively  deflate  the  'cam- 
paign oratory'  of  its  adversary.  Such,  however,  was 
not  the  policy  of  Congress  as  enacted  in  the  Securities 
Exchange  Act.  There  Congress  has  clearly  entrusted 
to  the  Commission  the  duty  of  protecting  the  investing 
public  against  misleading  statements  made  in  the  course 
of  a  struggle  for  corporate  control." 
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Eule  X-14A-9  (17  CFR  §  240.14a-9)  of  the  S.  E.  C.  pro- 
vides : 

"No  solicitation  subject  to  this  regulation  shall  be 
made  by  means  of  any  proxy  statement,  form  of  proxy, 
notice  of  meeting,  or  other  communication,  written  or 
oral,  containing  any  statement  which,  at  the  time  and 
in  the  light  of  the  circumstances  under  which  it  is 
made,  is  false  or  misleading  with  respect  to  any  ma- 
terial fact,  or  which  omits  to  state  any  material  fact 
necessary  in  order  to  make  the  statements  therein  not 
false  or  misleading  or  necessary  to  correct  any  state- 
ment in  any  earlier  communication  with  respect  to  the 
solicitation  of  a  proxy  for  the  same  meeting  or  subject 
matter  which  has  become  false  or  misleading." 

The  main  thrust,  of  course,  of  the  omissions  is  the  failure 
of  the  Committee's  proxy  material  to  reveal  the  true  re- 
lationship between  Gira  and  Petersen  on  the  one  hand  and 
the  Committee  and  Brandlin  on  the  other.  This  relationship 
has  been  developed  in  detail  in  Point  I  of  this  l)rief  and  will 
not  be  repeated  here.  However,  we  do  set  forth  at  this 
point  a  summary  of  the  omissions.  The  uncontradicted 
testimony  of  Alan  R.  Gordon,  a  Ion"-  time  member  of  the 
stalT  of  the  Securities  and  Exchange  Commission  (P.  447), 
clearly  and  succinctly  describes  the  patent  violations  of  the 
above  quoted  Rule  X-14A-9  (R.  693-709,  717,  761).  He  was 
asked  by  one  of  the  counsel  for  the  appellants  to  relate  the 
areas  of  omission  to  disclose  material  facts  necessary  to 
make  the  statements  made  by  the  Committee  not  mislead- 
ing (R.  693).  In  reply  to  such  inquiry  he  testified  in  de- 
tail with  respect  to  such  omissions  which  we  briefly  set 
forth. 

1.  The  circAimMances  under  which  the  stockholders  list 
was  obtained  by  and  furnished  to  the  Committee  was  not 
disclosed  (R.  695). 
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2.  The  statement  in  the  Committee's  proxy  material 
(Ex.  13)  concerning  the  origins  of  the  contest  states  that 
two  thousand  shares  of  United  stock  had  been  obtained  by 
the  defendant  Roemer  from  the  defendant  Yaras  and  that  a 
thousand  of  those  shares  had  been  split  among  ten  of  the 
Committee's  candidates.  It  says  that,  hut  it  says  no  more. 
It  does  not  state  that  Mr,  Yaras  had  contacted  the  attor- 
neys for  the  Committee  as  a  complainant  to  inquire  about 
the  possibilities  of  a  contest  or  other  action  prior  to  the 
formation  of  the  Committee  (R.  696). 

3.  The  fact  that  Gira  and  Petersen  issued  a  press  re- 
lease in  February,  1961  through  Mr.  Lewis  relating  to  the 
Company's  affairs  at  about  the  time  of  the  inception  of  the 
contest  is  not  disclosed   (R.  696). 

4.  The  relationship  between  Messrs.  Gira  and  Petersen 
and  the  law  firm  of  Vaughan,  Brandlin  and  Baggot  is  not 
adequately  disclosed  in  accordance  with  the  facts  as  pre- 
viously outlined  (R.  696,  697). 

5.  Roemer 's  close  and  intimate  association  with  Gira 
and  Petersen  is  omitted  (R.  704). 

6.  The  proxy  statement  of  the  Committee  fails  to  dis- 
close that  the  defendant  Summers  had  been  contacted  by 
Petersen  and  referred  to  Vaughan,  Brandlin  and  Baggot 
and  that  Summers  in  turn  had  suggested  to  the  defend- 
ant Dumont  to  get  in  touch  with  such  firm  (R.  707). 

7.  iSuch  proxy  material  should  have  disclosed  that 
toward  the  end  of  February,  1961  a  meeting  was  arranged 
by  Brandlin  between  Henwood  and  Gira  and  Petersen.  At 
the  time  Henwood  was  not  yet  the  chairman  of  the  Com- 
mittee. The  following  day,  however,  he  agreed  to  serve  in 
that  position,  to  buy  stock  in  United  and  to  provide  funds 
for  the  waging  of  a  proxy  contest  (R.  708). 
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8.  The  proxy  statement  should  have  disclosed  that 
the  steps  or  acts  necessary  to  wage  a  proxy  contest  had 
been  performed  by  the  law  firm  of  Vaughan,  Brandlin  and 
Baggot,  namely,  seeking  out  and  finding  persons  to  stand  as 
members  of  the  slate,  arranging  the  financing  of  the  con- 
test, the  payment  of  certain  bills  of  the  Committee,  author- 
izing the  solicitation  material  which  was  used  by  the  Com- 
mittee, and  in  general  managing  the  contest   (R.  708). 

9.  The  proxy  material  should  have  further  disclosed 
that  the  nominal  chairman  of  the  Committee,  Mr.  Hen- 
wood,  had  had  little  participation  in  these  matters  and  even 
less  knowledge  of  them;  that  the  Committee,  so-called,  in 
actuality  consists  of  the  persons  found  or  selected  by 
others  to  stand  as  a  slate  for  election  to  office  plus  two  other 
individuals,  Luther  and  Williams.  The  Committee,  as  such, 
had  not  itself  conducted  the  contest  (R.  70S). 

10.  Not  only  does  the  Committee's  material  fail  to  dis- 
close the  circumstances  surrounding  the  obtaining  of  the 
stockholders  list  but  further  fails  to  disclose  how  the  law 
firm  Tid  itself  of  the  list  (R.  761). 

The  foregoing  touches  but  the  highlights  of  the  omis- 
sions. There  are  other  and  equally  material  omissions  but 
for  the  purposes  of  this  brief  and  the  demonstration  being 
made  at  this  point,  the  examples  that  are  enumerated  make 
it  sufficiently  clear  that  there  have  not  only  been  omissions 
but  there  has  been  a  deliberate  pattern  of  material  omis- 
sions from  the  Committee's  proxy  material. 

This  case  does  not  turn  on  the  narrow  line  of  whether 
Gira  and  Petersen  are  formal  or  acknowledged  members 
of  the  Committee  but  on  the  question  of  whether  they  have 
materially  contributed  to  or  assisted  in  bringing  about  the 
proxy  contest,  whether  they  are  admitted  members  of  the 
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Committee  or  not.  To  say  that  Gira  and  Petersen  are  not 
participants  in  the  proxy  contest  and  have  not  made  solici- 
tations is  merely  to  pervert  the  rules  of  the  Securities  and 
Exchange  Commission.  Each  rule  was  adopted  with  a  par- 
ticular purpose  in  mind.  One  may  not  avoid  the  impact  of 
the  rule  by  becoming  a  secret  or  undisclosed  member  of 
a  committee ;  nor  may  one  avoid  the  duties  that  fall  upon  a 
participant  by  setting  the  committee  in  operation  and  then 
disavowing  that  fact  and  disavowing  all  further  activities. 
Central  Foundry  Co.  v.  Gonclelman,  166  F.  Supp.  429  (S.  D. 
N.  Y.  1958). 

Rule  X-14A-ll(b),  17  CFR  §  240.14a-ll(b)  provides 
that  a  participant,  among  others,  includes  any  member  of 
a  committee  or  group,  and  any  person  whether  or  not 
named  as  a  nhemher  who,  acting  alone  or  with  one  or  more 
other  persons,  directly  or  indirectly,  takes  the  initiative  in 
organizing,  directing  or  financing  any  such  committee  or 
group  and  it  also  includes  any  person  who  solicits  proxies. 
Rule  X-14A-1, 17  CFR  §  240.14a-l  includes  within  the  defini- 
tion of  "solicit"  and  "solicitation"  the  furnishing  of  a 
communication  to  security  holders  under  circumstances  rea- 
sonably calculated  to  result  in  the  procurement,  withhold- 
ing or  revocation  of  a  proxy.  Gira's  press  releases  of  Feb- 
ruary 7,  1961  (Ex.  23)  and  July  12,  1961  (Ex.  19)  were  de- 
signed for  the  purpose  of  procuring  proxies  for  the  Com- 
mittee and  the  withholding  of  proxies  from  Management 
(R.  641,  642).  The  seed  from  which  the  Committee  sprout- 
ed was  planted  in  Brandlin's  office  by  Gira.  Gira's  press 
agent  in  this  instance  was  one  Bud  Lewis  who  testified  that 
both  the  February  7,  1961  press  release  referring  to 
the  management  of  United  as  "interim  management"  and 
the  press  release  with  respect  to  Gira's  carefully  timed  libel 
suit  of  July  12,  1961  were  both  "cleared"  by  Gira  (R.  637, 
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638,  649).  Lewis  further  testified  that  the  February  7th 
press  release  was  an  accurate  statement  of  Gira's  intention 
(E.  641,  642)  and  that  at  the  time  the  release  was  issued 
Lewis  desired  to  be  employed  by  United.  The  only  way 
that  he  could  be  employed  by  United  was  for  Gira  and 
the  Committee  to  gain  control  of  the  Company.  The  press 
release  was  addressed  to  the  stockholders  of  United  with 
the  avowed  intent  to  otfset  Management's  proxy  solici- 
tation (R.  651,  652).  It  is  important  to  note  that  Gira's  li- 
bel suit  was  timed  in  such  a  manner  that  the  press  release 
would  be  published  fifteen  days  prior  to  the  scheduled 
stockholders  meeting.  The  complaint  in  such  libel  action 
is  directed  not  against  the  incumbent  members  of  the  Com- 
pany's Board  of  Directors  who  were  the  individuals  who 
would  have  authorized  the  dissemination  of  the  Company's 
proxy  material,  but  instead  the  libel  suit  is  directed  against 
the  nominees  of  Management  (Ex.  KK). 

The  fact  that  the  suit  is  directed  against  the  nominees, 
of  course,  serves  the  purpose  of  Gira  very  neatly,  much 
more  so  than  if  it  were  directed  against  individuals  who 
were  not  part  of  Management's  slate  but  nevertheless  wore 
incumbent  directors. 

Appellants  in  order  to  comply  with  the  proxy  rules 
should  have  made  the  disclosures  required  of  them. 

POINT  III 

Trial  Court  granted  appropriate  relief. 

The  judgment  of  the  trial  Court  contains  four  operative 
paragraphs  which  provide: 

1.  The  Committee,  its  proxies,  agents,  employees  and 
attorneys,  Gira  and  Petersen  are  enjoined  from  directly 
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or  indirectly  soliciting  proxies  of  stockholders  of  United 
unless  certain  specified  omissions  from  earlier  material  are 
contained  therein  and  unless  certain  specified  misrepre- 
sentations in  such  earlier  material  are  corrected  (C.  T. 
238,  239)*,  and  from  voting  any  proxies  obtained  prior 
to  the  entry  of  the  decree  (C.  T.  239,  240). 

2.  Gira  and  Petersen  are  directed  to  file  a  corrected 
Schedule  14B  as  required  by  Rule  X-14A-11,  17  CFR 
§240.14a-ll  (C.  T.  240). 

3.  United,  its  officers,  directors,  employees  and  at- 
torneys are  enjoined  from  holding  any  stockholders  meet- 
ing until  34  days  after  the  entry  of  the  decree**  (€.  T.  240). 

4.  The  complaint  is  dismissed  without  prejudice  as  to 
the  members  of  the  Committee  other  than  its  proxies  and 
Gira  and  Petersen  (C.  T.  240,  241). 

It  appears  that  the  appellants  have  appealed  from  the 
first  two  operative  paragraphs  of  the  judgment ;  the  pre- 
ceding points  of  this  brief  have  developed  the  violations 
of  the  Securities  Exchange  Act  of  1934,  15  U.  S.  C.  §78a, 
et  seq.  and  the  proxy  rules  promulgated  thereunder.  Reg. 
X-14A,  17  CFR  240. i4a. 

There  is  authority  for  the  relief  granted  by  the  Court. 
In  Central  Foundry  Co.  v.  Gondelman,  166  F.  Supp.  429, 
446  (S.  D.  N.  Y.  1958)  mod.  suh  nom.  S.  E.  C.  v.  Central 
Foundry  Co..  167  F.  Supp.  821  (S.  D.  N.  Y.  19.58),  in  consoli- 
dated actions  brought  against  an  insurgent  committee  by 
both  management  and  the  Commission,  the  Court  de- 
clared the  proxies  void,  adjourned  the  meeting  to  permit 
ample  time  for  resolicitation,  and  spelled  out  precisely  the 


*  C.    T.    refers    to    Volume    I    of    the    Transcript    of    the    Record    (Clerk's 
Transcript). 

.  **  This  Court  has  enjoined  the  holding  of  such  meeting  until  its  further  order. 


33 


corrective  statement  to  be  included  in  the  next  piece  of 
proxy  material.  The  Court  ordered  that  the  opposition 
committee  clearly  state  in  the  next  piece  of  proxy  material 
(1)  that  the  resolicitation  had  become  necessary  liecause 
of  the  Court's  determination  in  an  action  brought  by 
the  company  and  the  S.  E.  C.  that  the  committee's  earlier 
solicitations,  written  and  oral,  had  been  materially  mislead- 
ing and  unlawful,  and  (2)  that  the  statements  in  an  earlier 
letter  of  the  management  to  the  effect  that  a  referee  had 
recommended  that  the  organizer  of  the  committee  be  exon- 
erated from  his  disbarment  had  been  included  because  the 
S.  E.  C.  had  so  insisted  on  the  basis  of  false  information 
given  to  it  by  the  committee.  The  Court  adopted  this  pro- 
cedure after  having  rejected  the  procedure  which  would 
have  permitted  the  defendant  committee  to  merely  dis- 
tribute a  correction.  The  Court  thought  that  this  was 
not  the  relief  best  calculated  to  protect  investors,  because 
it  would  place  the  onus  on  the  stockholders  to  revoke  their 
proxies.  See  also  2  Loss,  Securities  Regulation  956-960 
(2d  ed.  1961). 

We  note  at  this  point  that  the  Committee  claims  to 
have  had  approximately  1,100,000  votes  after  its  third  mail- 
ing (R.  1293),  and  as  a  result  became,  as  they  put  it  very 
cooperative  with  the  Securities  and  Exchange  Commission, 
and  obeyed  its  rules.  What  the  appellants  fail  to  disclose 
in  their  testimony  and  argument  are  the  facts  that  these 
proxies  were  solicited  by  the  use  of  false  and  misleading 
proxy  material  and  that,  moreover,  these  proxies  were  ob- 
tained at  a  time  when  United  had  not  commenced  to  so- 
licit proxies  nor  had  forms  of  proxies  on  behalf  of  man- 
agement been  mailed  to  its  stockholders  (Exs.  l.S,  14).  Tho 
form  of  proxy  was  not  mailod  bv  manap,empnt  until  .Tuno 
26,  1961   (Ex.  14),  whereas  the  Committee  had  already  at 
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that  time  mailed  its  so-called  report  No.  1  dated  March  27, 
1961,  its  report  No.  2,  and  its  report  No.  3  dated  May  26, 
1961  (Ex.  13).  There  were  eligible  2,642,148  votes  to  be 
cast  at  the  stockholders  meeting  (Ex.  14).  Since  man- 
agement commenced  its  solicitation  of  proxies  it  has  re- 
ceived substantially  in  excess  of  1,200,000  and  the  proxies 
of  the  Committee  have  been  substantially  reduced  by  those 
running  to  management  revoking  the  earlier  ones  held 
by  the  Committee. 

Needless  to  say  the  proxy  rules  of  the  Securities  and 
Exchange  Commission  must  be  meticulously  followed, 
whether  one  has  what  it  considers  sufficient  proxies  to 
carry  the  day,  or  whether  it  is  merely  commencing  its  so- 
licitation. In  any  event,  it  is  amply  demonstrated  that 
the  appellants  have  flagrantly  violated  the  rules  and  the 
number  of  proxies  they  hold  is  of  no  consequence. 

The  relief  formulated  by  the  Court  permitting  the  Com- 
mittee to  resolicit  is  a  remedy  that  they  cannot  complain 
of.  If  all  the  facts  are  revealed  to  the  stockholders  and 
the  Committee  is  given  an  opportunity  to  resolicit,  they  can- 
not be  injured.  As  wrong-doers  the  relief  granted  accords 
to  the  appellants  an  opportunity  that  equity  does  not  gen- 
erally reserve  for  wrong-doers. 

The  trial  Court  in  its  decision  (C.  T.  186)  stated  its 
reason  for  dismissing  the  complaint  without  prejudice  as 
to  certain  of  the  defendants.  Such  defendants,  it  stated, 
were  "shielded  from  knowledge  of  the  misleading  nature 
of  the  solicitation  materials  distributed  in  their  names." 
Although  scienter  is  not  a  requirement  under  the  S.  E.  C. 
proxy  rules,  the  Court,  sitting  in  equity,  felt  that  in  its 
discretion  the  relief  sought  by  the  Securities  and  Exchange 
Commission  could  be  adequately  accomplished  by  the  re- 
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straint  placed  upon  the  Committee,  its  proxies,  agents,  em- 
ployees and  attorneys.  Rule  65(d)  of  the  Federal  Rules 
of  Civil  Procedure  of  course  provides  that  every  order 
granting  an  injunction  is  binding  upon  *'the  parties  to 
the  action,  their  officers,  agents,  servants,  employees,  and 
attorneys,  and  upon  those  persons  in  active  concert  or  par- 
ticipation with  them  who  receive  actual  notice  of  the  or- 
der." Thus  it  is  clear  that  the  parties  with  respect  to 
whom  the  complaint  was  dismissed  were  not  oven  indispen- 
sable parties  at  the  commencement  of  the  action  but  were 
merely  proper  parties.  There  is  serious  doubt  whether  such 
individuals  have  standing  to  make  this  appeal.  Brijav  v. 
Smith,  174  F.  2d  212,  214  (7th  Cir.  1949). 

CONCLUSION 

It  is  submitted  that  the  trial  Court  properly  found  that 
the  Committee  failed  to  make  adequate  disclosures  under 
the  proxy  rules  and  as  a  result  thereof  the  proxies  hereto- 
fore obtained  by  the  Committee  were  properly  invalidated. 
There  remains  no  doubt  from  a  reading  of  the  record  that 
Gira  and  Petersen  were  the  prime  movers  behind  the  Com- 
mittee and  they  in  fact  planted  its  seed. 

Counsel  for  the  Committee  have  made  the  argument 
that  Gira  is  not  seeking  re-employment  by  United.  What- 
ever the  fact  may  be  in  this  regard,  the  Court's  attention 
is  invited  to  the  fact  that  United  has  brought  action  against 
Gira  and  Petersen  among  other  things  to  recover  substan- 
tial sums  of  money  as  a  result  of  alleged  wrongdoing  on  the 
part  of  Gira  and  Petersen  which  it  is  claimed  damaged 
United.  Moreover,  Gira  and  Petersen  are  named  defend- 
ants in  numerous  stockholders  derivative  suits  pending 
in  both  New  York  and  Delaware  for  alleged  wrongs  com- 
mitted against  United.    Accordinglv,  the  defendants  Gira 
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and  Petersen  have  motives  more  powerful  than  mere  em- 
ployment to  see  that  management  of  United  is  in  hands 
friendly  to  them.  A  reading  of  the  Committee's  proxy 
solicitation  material  will  make  clear  that  neither  the  Com- 
mittee nor  its  slate  has  any  disposition  to  vigorously  assert 
the  claims  of  United  against  the  defendants  Gira  and  Pet- 
ersen. 

For  the  foregoing  reasons  the  judgment  of  the  District 
Court   should  be   affirmed. 

Respectfully  submitted, 

EAICHLE,   MOORE,   BANNING  and  WEISS, 

Attorneys  for  Appellee  United  Industrial 
Corporation. 

Frank  G.  Raichle 
James  O.  Moore,  Jr. 
Ralph  L.  Halpern 
Of  Counsel 
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Analysis  of  Defendant's  Cases 

The  defendant-appellee  has  raised  no  serious  issue  of 
law  or  fact  in  its  brief.  However,  a  brief  discussion  of 
some  of  the  cases  cited  and  relied  upon  is  warranted. 

It  is  an  endless  and  unprofitable  task  to  compare  the 
details  of  one  case  with  the  details  of  another  in  order 
to  establish  that  the  conclusion  of  the  evidence  in  one 
should  be  adopted  in  the  other. 


The  defendant  has  cited  a  number  of  oases  to  support 
its  contention  that  the  installers,  on  the  record  facts  and 
findings  here,  were  employees  under  the  statutes  and 
regulations  involved. 

Particular  emphasis  was  placed  on  the  decision  Westover 
V.  Stockholders  PuhlisJiing  Co.,  237  F.2d  948  (CA-9) 
(Appellee's  Brief  p.  14).  The  category  of  workers  in- 
volved "route  district  men"  who  handled  subscription  home 
deliveries  of  a  newspaper  in  the  city  areas,  and  "dealers" 
who  handled  home  deliveries  and  single  copy  sales  dis- 
tribution in  suburban  areas,  rather  than  skilled  mechanics 
in  the  building  trades.  Various  factors  of  detailed  control 
existed  in  Westover  which  compelled  the  conclusion  that 
the  workers  concerned  were  "emj^loyees."  Some  of  these 
were:  (1)  a  written  contract  governed  the  relationship 
and  set  out  the  duties  and  obligations  of  each  party; 
(2)  the  workers  were  required  to  canvas  an  area  desig- 
nated by  the  taxpayer  with  a  frequency  determined  by 
the  taxpayer;  (3)  the  workers  were  required  to  be  avail- 
able at  such  times  and  places  as  the  company  designated 
to  pick  up  papers  brought  to  them;  (4)  carrier  boys 
selected  by  the  company  helped  the  workers  here;  (5)  they 
were  required  to  maintain  accurate  and  up-to-date  lists 
of  subscribers  and  their  addresses  which  were  to  be 
available  to  the  taxpayer  on  demand  and  not  to  be  given 
to  any  other  person;  (6)  they  were  constantly  under  the 
taxpayer's  supervision  concerning  their  activities;  (7)  the 
taxpayer  could  fix  the  prices  the  workers  charged,  and 
guaranteed  them  minimum  weekly  net  earnings  thus  in 
effect  supplying  the  floor  and  ceiling  of  their  incomes; 
(8)  the  workers  had  no  investment  in  the  facilities  for 
doing  the  work.  None  of  these  factors  are  evident  with 
respect  to  the  installers.  The  installers  were  masters  of 
their  own  time;  they  could  earn  a  great  deal  or  little, 
depending  on  their  desire  to  work;  they  had  no  obligation 
beyond  the  job  at  hand;  upon  completion  of  one  job  they 
could  take  another,  take  none,  work  elsewhere  and  later 


return  to  plaintiff  without  any  impairment  in  the  rela- 
tionship. They  had  an  investment  in  the  tools  and  equip- 
ment necessary  for  the  performance  of  the  work,  they 
were  free  to  hire  and  control  their  own  helpers  without 
interference  from  the  plaintiffs;  they  could  combine  with 
others  or  work  alone  as  they  chose  and  divide  the  earn- 
ings as  they  decided  without  interference  from  the  plain- 
tiffs. All  this  is  indication  of  a  freedom  not  even  sug- 
gested in  Westover. 

The  mere  fact  that  the  workers  in  Westover  were  not 
controlled  as  to  the  details  of  their  work,  standing  alone, 
is  not  determinative  as  to  their  employment  status.  Con- 
trol becomes  an  important  and  perhaps  a  deciding  factor 
when  the  other  elements  such  as  freedom  to  select  jobs, 
being  master  over  one's  own  time,  investment  in  the  tools 
of  performance,  freedom  to  hire  and  direct  helpers  and 
freedom  to  work  for  others  are  also  evident.  In  West- 
over  these  other  elements  were  lacking.  Want  of  direc- 
tion and  control  in  and  of  itself  would  not  make  an  in- 
dependent contractor  out  of  an  employee.  The  case  at 
bar,  however,  has  numerous  elements  depicting  freedom 
of  the  worker  in  addition  to  plaintiffs'  lack  of  control 
over  the  manner  and  means  of  his  performance.  The 
difference  is  essential.  The  difference  makes  Westover's 
workers  employees  and  Alsco's  independent  contractors. 
Nor  did  Westover,  supra,  suggest  that  it  had  overruled 
the  holding  of  this  Court  in  BrodericTc,  Inc.  v.  Squire,  163 
F.2d  980  (CA-9),  that  real  estate  salesmen  were  independ- 
ent contractors  (see  Appellant's  Brief  pp.  33,  39) ;  nor  did 
it  overrule  Anglim  v.  Empire  Star  Mines,  Ltd.,  129  F.2d 
914  (CA-9),  which  held  miners  to  be  independent  con- 
tractors (see  Appellants'  Brief,  pp.  39,  40).  The  differ- 
ences in  categories  of  workers  compel  different  decisions 
on  the  same  issue  of  law. 

Great  reliance  is  placed  upon  the  Massachusetts  District 
Court's  decision  in  Security  Roofing  &  Construction  Co.  v. 


United  States,  163  F.  Supp.  794,  because  it  is  an  "ap- 
plicator" case,  holding  them  to  be  employees.  (See  Ap- 
pellee's Brief,  p.  16)  However,  that  decision  did  not 
propose  to  overrule  four  other  "applicator"  cases  decided 
in  the  same  Circuit  but  by  ditferent  judges.  They  were 
Metropolitan  Roofing  &  Modernizing  Co.  v.  United  States, 
125  F.  Supp.  670  (Mass.);  American  Homes  of  N.  E., 
Inc.  V.  United  States,  173  F.  Supp.  857  (Mass.);  Jagolin- 
zer  V.  United  States,  150  F.  Supp.  489  (R.I.)  and  Thorson 
V.  United  States,  173  F.  Supp.  65  (Mass.)  aff'd.  282  F.2d 
157  (CA-1).  Only  Thorson  was  decided  subsequent  to 
Security.  The  other  throe  were  prior.  All  were  decided 
in  favor  of  the  taxpayers.  The  United  States  Court  of 
Claims  distinguished  a  Spokane,  Washington,  case,  Ed- 
wards V.  United  States,  168  F.  Supp.  955  (Ct.  CI.)  from 
Security  in  holding  "installers"  to  be  independent  con- 
tractors. Some  of  the  distinguishing  features  in  Edwards 
which  are  also  evident  in  the  case  here  were:  (1)  Secu- 
rity's mechanics  all  devoted  years  of  work  to  the  one 
company.  Here  the  installers  varied  from  two  to  thirty 
and  only  two  at  most  were  "regulars."  (2)  Security's 
men  were  specifically  prohibited  from  doing  any  additional 
work  of  any  kind  for  a  customer,  and  could  not  resolve 
even  a  minor  problem  without  consulting  the  taxpayer. 
Here  there  Avere  no  such  restrictions  ever  contemplated. 
(3)  There  were  strict  requirements  that  Security's  men 
refer  business  to  the  office,  here  there  was  no  such  re- 
quirement, but  it  was  optional  if  they  wanted  to  earn  a 
small  commission.  (4)  Security  fixed  the  rate  of  pay 
regardless  of  difficulty,  here  there  was  some  basis  for 
negotiation  in  unusual  matters  which  might  arise  on  a 
job.  (5)  Security  hired  a  number  of  inexperienced  men 
which  required  a  supervisor  to  be  on  the  site  constantly, 
here  only  experienced  men  were  considered  by  the  plain- 
tiffs and  no  interference  was  anticipated  unless  the  de- 
sired result  was  not  forthcoming.  (6)  Security  moved 
men  about  and  split  crews  indiscriminately,  here  a  man 
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or  crew  usually  finished  a  job  before  going  to  another, 
but  there  were  rare  occasions  where  the  installers  did 
go  to  other  jobs  and  this  was  at  the  "request"  of  the 
plaintiffs.  (7)  In  Security  there  was  evidence  of  indis- 
crmiinate  discharge,  there  was  no  evidence  of  it  here  and 
none  was  practiced  as  the  arrangement  was  actually  car- 
ried out.  (8)  The  Security  applicators  felt  compelled  to 
take  all  jobs  offered,  good  or  bad,  as  a  condition  of  em- 
ployment, here  the  installers  rejected  unsuitable  jobs  with- 
out a  hint  of  recrimination. 

It  is  noteworthy  that  Judge  Aldrich  who  wrote  the 
opinion  in  Security,  supra,  as  a  District  Court  judge  was 
later  elevated  to  the  First  Circuit  Court  of  Appeals.  As 
an  Appellate  Court  judge  he  concurred  in  the  First  Cir- 
cuit's opinion  in  United  States  v.  Thorson,  282  F.2d  157, 
which  held  applicators  to  be  independent  contractors  on 
facts  similar  to  those  here.  In  Thorson,  the  Security 
case  was  readily  distinguished. 

The  defendant  seized  upon  isolated  judicial  phrases  to 
sustain  its  position  here.  (Govt.  Brief  p.  16)  The  de- 
fendant cites  E.  F.  Williams  v.  United  States,  139  F.  Supp. 
875  (NDNY)  at  p.  878.  ".  .  .  it  appears  that  the  same 
can  be  only  performed  by  an  experienced  roofer  in  a 
manner  which  is  generally  acceptable,"  and  apparently 
concludes  that  this  factor  alone  led  Judge  Brennan  to 
find  that  Williams'  "roofers"  were  employees.  Those  same 
words  were  used  by  the  same  judge  in  another  applicator 
case  where  he  held  they  were  independent  contractors, 
Silver  v.  United  States,  131  F.  Supp.  209  (NDNY).  At  p. 
211  Judge  Brennan  stated: 

"It  is  further  evidence  that  the  work  of  the  applicator 
was  of  such  a  nature  that  it  could  only,  or  at  least 
most  conveniently,  be  performed  in  a  generally  ac- 
cepted manner." 

The  E.  F.  Williams  case,  supra,  by  no  means  overruled 
Silver.     It  comes  as  no  surjirise  to  the  government  that 


Judge  Brennan  specifically  distinguished  Williams  from 
Silver,  although  the  isolated  language  in  Williafns  deemed 
controlling  by  the  government  here  was  present  in  both 
cases.  In  Williams,  supra,  139  F.  Supp.  at  jj.  887  the 
Court  pointed  out: 

"It  would  appear  to  be  without  profit  to  again  discuss 
these  statutes,  regulations  and  decided  cases  which 
are  referred  to  in  the  decision  of  Silver  v.  U.  S.,  supra. 

The  decision  indicates  in  sufficient  detail  the  guides 
to  the  conclusion  to  be  made  here. 

"Assuming  that  the  Silver  case  was  correctly  decided 
and  that  the  same  general  situation  is  involved,  a 
similar  decision  does  not  necessarily  follow  because 
of  factual  differences." 

The  government  here  would  torture  the  Findings  of 
Fact  of  the  Court  below  and  reshape  them  to  fit  E.  F. 
Williams,  supra,  in  an  effort  to  sustain  its  position.  It's 
reliance  on  Williams  means  that  the  government  would 
prefer  that  the  Findings  of  Fact  by  the  Court  below 
should  have  been  other  than  as  found.  It  would  seem 
that  the  government,  as  Appellee,  is  arguing  the  proposi- 
tion that  the  facts  found  are  "clearly  erroneous."  It  is 
indeed  an  odd  position  for  the  prevailing  party  below  to 
take  on  appeal.  The  government  would  suggest  that  the 
following  facts  in  Williams  be  deemed  controlling  here: 
(1)  The  taxpayer  furnished  the  equipment  necessary  for 
the  performance  of  the  work;  (2)  almost  50  per  cent  of 
the  jobs  were  concerned  with  work  paid  at  hourly  rates 
necessitating  a  close  watch  on  the  time  consumed  in  doing 
the  work;  (3)  helpers  were  sent  to  the  job  by  the  tax- 
payer, who  were  paid  at  hourly  rates  fixed  by  the  tax- 
payer and  the  roofer  had  no  control  over  the  helper; 
(4)  Friday  was  "pay-day"  with  no  exceptions.  However, 
a  loan  might  be  negotiated  out  of  time  on  request;  (5) 
many  of  the  jobs  were  flat-roofing,  requiring  only  a  mop 
and  hot  tar,  pay  being  on  an  hourly  rate;  (6)  all  of  the 


men  had  been  with  the  company  24  to  27  years.  None 
of  these  facts  were  found  by  the  District  Court  below 
here. 

Here,  the  two  "regulars"  had  the  longest  stay,  but  all 
others,  about  30  or  so,  came  and  went;  all  jobs  here 
were  paid  on  a  job-to-job  basis  at  piece-work  rates  with 
an  insignificant  co-mingling  of  hourly  rate  work;  an  in- 
staller here  could  pick  up  his  earnings  at  any  time  or 
wait  to  the  end  of  a  week  or  two  weeks  if  he  desired; 
the  installers  hired  and  fired  their  own  helpers  and  com- 
pletely controlled  their  activities;  the  installers  furnished 
all  their  own  tools  and  equipment  for  the  performance 
of  the  jobs.  These  factors  and  others  found  by  the  Court 
below  clearly  distinguish  E.  F.  Williams,  supra,  from  the 
case  at  bar.  The  single  factor  of  control  of  details  of  the 
work  was  absent  in  both  cases.  That  element  standing 
alone  would  not  make  Williams'  "roofers"  independent 
contractors.  But  if  those  same  roofers  had  the  freedom 
of  choice  and  movement  together  with  an  investment  in 
the  equipment,  enjoyed  by  Alsco's  installers,  their  status 
would  have  tended  toward  that  of  independent  contractors. 

Another  applicator  case  relied  upon  by  the  government 
(Appellee  Brief  pp.  16-17)  is  Ben  v.  United  States,  139 
F.  Supp.  883,  aff'd  241  F.2d  127  (CA-2).  This  was  also 
Judge  Brennan's  case.  Again  the  government  seized  upon 
isolated  language  (Appellee  Brief  pi3.  16-17) : 

"The  element  of  freedom  from  control  in  the  manner 
of  the  performance  of  the  work  *  *  *  loses  much  of 
its  significance  when  the  skill  of  the  worker  is  relied 
upon  in  the  accomplishment  of  the  particular  task." 

In  Farm,  cfc  Home  Modernization  Co.,  Inc.  v.  United 
States,  138  F.  Supp.  423  (NDNY),  decided  on  the  same 
day  by  the  same  judge,  held  "installers"  to  be  independent 
contractors.  As  to  freedom  from  control  the  same  Court 
said  at  p.  426: 
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"No  inspections  of  the  work  were  made  by  the  plain- 
tiff. •  *  *  The  plaintiff  appeared  to  rely  upon  a 
completion  slip  signed  by  the  owner  upon  completion 
of  the  job  to  indicate  a  satisfactory  performance 
thereof  and  also  upon  the  experience  of  the  applicator 
to  insure  the  performance  of  the  work  in  accordance 
with  the  contract." 

Again  Judge  Brennan  distinguished  the  Silver  case 
while  deciding  that  Ben's  applicators  were  employees. 
In  Ben,  supra,  139  F.  Supp.  at  p.  886 : 

"It  would  appear  without  profit  to  again  discuss  the 
statutes,  regulations  and  decided  cases  which  are  re- 
ferred to  in  the  decision  of  Silver  v,  U.  S.,  supra. 
They  are  referred  to  in  that  decision  in  sufficient 
detail  to  indicate  the  guide  posts  to  the  conclusion  to 
be  made  here.  Factually  the  two  cases  differ  in  sev- 
eral important  aspects  even  though  they  may  be  con- 
sidered as  embodjang  the  same  general  situation." 

In  Ben,  the  Court  found  that  all  applicators  were  ex- 
pected to  take  any  job  offered  to  them  as  a  condition 
of  obtaining  future  work.  A  failure  to  accept  any  job 
offered  resulted  in  cutting  off  work  summarily.  Any  per- 
sonal trait  of  Ben's  applicators  deemed  offensive,  apart 
from  faulty  work,  was  cause  for  dismissal.  The  continu- 
ous presence  of  the  applicators  was  expected  by  Ben, 
which  restricted  their  performances  elsewhere.  Here  was 
also  a  high  rate  of  co-mingling  of  unit  price  and  hourly 
rates  on  many  jobs  performed.  On  apjDeal  the  Second  Cir- 
cuit affirmed  per  curiam,  241  F.2d  127,  but  felt  compelled 
to  say  that  the  case  was  "a  close  one."  (At  p.  128)  The 
case  at  bar  shows  none  of  the  restrictions  by  plaintiffs 
on  the  installers  that  were  imposed  by  Ben  on  its  appli- 
cators. 

In  the  case  at  bar,  the  Alsco  installers  could  reject  jobs 
without  fear  of  recrimination;  there  was  no  co-mingling 
of  unit  pay  and  hourly  rate  pay  and  some  30  installers 
came  and  went  indiscriminately  except  for  one  or  two 
"regulars." 


The  case  Ringling  Bros.-Barnum  S  Bailey  Com.  Shows 
V.  Eiggins,  189  F.2d  865  (CA-2)  is  readily  distinguishable 
here.  (Appellee  Brief  ji.  18)  The  circus  performers  had 
signed  contracts  for  a  specified  period  which  imposed 
many  provisions  limiting  their  activities.  They  ate,  slept 
and  traveled  with  the  show  as  a  unit  during  the  period 
of  the  contract.  No  such  restrictions  are  apparent  in  the 
relationship  between  the  installers  and  the  plaintiffs  here. 

Walling  v.  American  Needlecrafts,  139  F.2d  60  (CA-6) 
is  not  in  point.  (Appellee  Brief  p.  19)  This  is  a  Fair 
Labor  Standards  Act  case.  The  Supreme  Court  had  this 
to  say  in  Walling  v.  Portland  Terminal  Co.,  330  U.S.  148 
at  p.  150: 


a  *    *    * 


in  determining  who  are  'employees'  under  the 
[Fair  Labor  Standards]  Act,  the  coimnon  law  em- 
ployee categories  or  employer-employee  classifications 
under  other  statutes  are  not  of  controlling  significance. 

[citing  cases]     This  Act  contains  its  own  definitions, 

«     *     *  )f 

The  definition  of  "employee"  under  the  FICA  and  FUTA 
Acts  requires  more  definite  tests. 

Bonded  Insulation  &  Construction  Co.  v.  United  States, 
131  F.  Supp.  635  (N.J.)  (Appellee  Brief,  p.  19)  has  little 
bearing  on  the  issue  here.  There  the  workers  undertook 
to  blow  insulation  materials  into  existing  houses  by  using 
the  taxpayer's  machines  and  tools.  They  punched  a  time 
clock  and  were  paid  on  an  hourly  rate.  Their  work  was 
supervised  constantly  by  a  company  official  who  insisted 
on  teaching  the  men  how  to  do  the  work. 

A  number  of  other  cases,  United  States  v.  Kane,  171 
F.2d  54  (CA-8),  Grace  v.  Magruder,  148  F.2d  679  (CA 
DC),  United  States  v.  Vogue,  145  F.2d  609  (CA-4),  and 
Hearst  Publications  v.  United  States,  70  F.  Supp.  666, 
are  cited  as  controlling  in  Appellee's  Brief  at  pp.  18-19. 

None  of  these  cases  concerned  the  category  of  workers 
involved  here.    Also  it  is  significant  that  these  cases  were 
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decided  prior  to  the  "1948  amendment"  which  re-aflBrmed 
the  congressional  intent  that  the  common  law  control  test 
should  weigh  heavily  to  decide  who  were  "employees" 
under  the  statutes.  This  legislation  specifically  rejected 
the  "economic  reality"  test  as  determinative  of  who  are 
"employees"  under  Sections  3121(d)  and  3306 (i),  Internal 
Revenue  Code.  It  would  seem  that  the  pre-1948  cases 
which  recognized  any  test  which  expanded  the  definition 
of  "employee"  beyond  the  common  law  control  test  are 
without  significance. 

Conclusion 

"The  appetite  for  taxes  is  not  so  voracious,  the  com- 
mands of  the  statute  are  not  so  inexorable,  as  to  require 
the  doing  of  an  injustice  when  there  is  open  another 
course,  if  followed,  will  lead  neither  to  evasion  by  the 
taxpayer  nor  extortion  by  the  Government."  Hilpert  v. 
Commissioner,  151  F.2d  929,  933  (CA-5,  1945). 

In  view  of  the  foregoing,  the  Conclusions  of  Law  and 
Judgment  of  the  District  Court  should  be  reversed. 

Respectfully  submitted, 


Joseph  J.  Lyman 
1700  K  Street,  N.W. 
Washington,  D.  C. 

Attorney  for  Appellants 
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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 

Civil  Action  No.  1882 

AJ.SCO  STORM  WINDOAVS,  INC.,  for  Its  Own 
Account,  and  as  Transferee  of  the  Assets  of 
Vent-Air  Awnings,  Inc.,  North  328  Fancher 
Way,  Spokane  62,  Washington, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPUAINT  FOR  REFUND  OF  EMPLOY- 
?.1ENT  TAXES  ERRONEOUSLY  PAID 
AND  COLLECTED 

1.  Tliis  Court  lias  jurisdiction  in  this  acti<^ii 
under  tJic  ])rovisions  of  Section  1346(a)(1),  Title 
28,  Ignited  States  Code. 

2.  The  ])laintiff  is  a  corporation  doini!,  business 
in  the  State  of  Washington.  The  defendant  is  the 
United  States  of  America.  Plaintiff,  by  this  action, 
seeks  to  recover  federal  employment  taxes  (federal 
insurance  contributions  and  federal  unemployment 
taxes)  erroneously  paid  to  and  collected  by  the 
defendant. 

3.  The  plaintiff  filed  its  Employer's  Quarterly 
Federal  Tax  Return   (Treasury  Department  Form 

94]  )  with  the  Director  of  Internal  Reveiuie  at  Se- 
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attle,  Washington,  and  erroneously  paid  federal 
insurance  contributions  taxes  on  certain  jx-rsons 
listed  thereon, 

4.  The  plaintiff  filed  its  x\nnual  Return  of  Excise 
Taxes  on  Employers  of  Four  or  More  Individuals 
under  the  Federal  Unemployment  Tax  Act  (Treas- 
ury Department  Form  9-4())  with  the  Dircctoi'  of 
Internal  Revenue  at  Seattle,  Washington,  and  erro- 
neously paid  federal  unemployment  compensation 
taxes  to  the  defendant  on  the  aforesaid  persons. 

5.  The  persons  upon  whom  the  said  taxes  were 
erroneously  paid  were  not  employees  within  the 
meaning  and  coverage  of  Sections  3121(d)  and 
3306 (i),  Title  26,  United  States  Code,  in  that,  no 
employer-employee  relationship  existed  between  such 
persons  and  the  plaintiff  within  the  meaning  of  the 
aforesaid  sections. 

6.  For  many  years,  and  particularly  during  1955 
through  1958,  the  period  of  this  claim,  the  plaintiff 
in  pursuing  its  home  improvement  business  would 
obtain  work  orders  from  home  owners  and  other 
individual  property  owners  for  the  purpose  of  af- 
fecting certain  structural  improvements  on  their 
premises.  The  plaintiff  corporation  then  contracted 
with  various  skilled  mechanics  or  installers  to  ])er- 
form  the  necessary  structural  improvement  work. 
The  plaintiff  contracted  with  such  installers  and 
mechanics  under  circumstances  and  conditions 
where  the  relationship  of  employer  and  (Mnploycc, 
as  defined  under  the  usual  common  law  rules  a})pli- 
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cable,  did  not  in  fact  exist.  ^J''li('  relation  hctwecn  llie 
corporation  and  the  niecJianics  or  installers  was  iliut 
of  ])rincipal  and  independent  contractoi'. 

7.  The  })lai]itiff  liaving'  l)een  i)i  !oi-!iiecl  lli.-n  it  was 
erroneonsly  paying  the  aforesaid  eiiipioyiiieist  faxes 
o]i  lh(>  earnings  of  the  nieclianics  aiid  installers,  on 
April  8,  1958,  April  28,  1958,  and  A])ril  13,  1!).';), 
filed  claims  for  refund  of  federal  insurai;ee  con- 
tributions and  federal  unemploynK^nt  ta.\"<^s  so  erro- 
neously paid.  The  claims  were  timely  filed  with  t]\e 
Director  of  Internal  Revenue  at  Seattle,  Washing- 
ton, on  Treasury  Department  Forms  843,  in  accoid- 
ance  with  the  provisions  of  Sections  6511(a)  and 
6513(c)(1),  Title  26,  United  States  Code.  The 
reasons  for  allowing  the  claims  were  set  out  in 
detail,  the  substance  being  that  the  employment 
taxes  were  erroneously  paid  to  the  defendant  on  Ihe 
mechancis'  and  installers'  earnings  thougli  they 
were  not,  in  fact,  employees  within  tlu^  meaning  of 
the  in-ovisions  of  Sections  3121(d)  and  3306(i), 
Title  26,  United  States  Code. 

8.  The  Commissioner  of  Internal  Revenue, 
through  his  duly  authorized  delegate,  disallowed  tlie 
claims  for  refund  by  letters,  dated  July  29.  1959, 
and  in  addition,  plaintiff  executed  Treasuiy  De- 
partment Forms  2297,  Waiver  of  Registered  Mail 
Notitication  of  Disallowance,  following  the  Commis- 
sioner's letters  of  disallowance.  This  action  is  timely 
filed  in  accordance  with  the  provisions  of  Sections 
6532(a)  and  7422(a),  Title  26,  United  States  Code. 
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Tn  any  ovciit,  more  than  six  months  liavc  cxpiivd 
since  the  initial  filin*;-  of  tlic  afovcsaid  chruns  as 
provided  in  Section  6532(a),  Titk'  2(),  United  States 
Code, 

9.  'Vhv  phuntiff  claims  a  refund  of  federal  insur- 
ance contributions  taxes  erroneously  paid  for  the 
period  January  1,  1955,  to  December  31,  1958,  in  the 
amount  of  $98(>.53,  or  such  greater  amount  as  may 
be  allowed  by  law. 

10.  The  plaintift*  claims  a  refund  oC  fedcial  un- 
employment taxes  for  the  years  1955,  1956  and  1958 
in  the  respective  amounts  of  $36.23,  $37.94  and 
$1().59,  makinii'  a  total  of  $90.76,  or  such  oreater 
amount  as  may  be  allowed  b>'  law. 

Wherefore,  the  ])laintift*  i)rays  that  iud.ument  be 
.granted  in  the  total  amount  of  $1,077.29,  together 
with  interest  and  statutory  costs  and  such  additional 
amounts  as  may  be  alloAved  by  law. 

/s/  WILLART)  J.  ROE, 

Attorney  for  Plaintiff. 

/s/  JOSEPH  J.  LYMAN, 
Of  Counsel. 

[Endorsed] :  Filed  November  10,  1959. 
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111  the  United  States  District  Court  for  tin)  Eastern 
District  of  Wasliiiigton,  Northern  Division 

Civil  Action  No.  1883 

ALSCO  NORTHWEST,  INC.,  a  Corporation, 
North  328  Fancher  Way,  Spokane  ()2,  Wash- 
ington, 

Plaintiff, 

TS. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  FOR  REFUND  OF  EMPLOY- 
MENT TAXES  ERRONEOUSLY  PAID 
AND  COLLECTED 

1.  This  Court  has  jurisdiction  in  this  action 
under  the  provisions  of  Section  1346(a)(1),  Title 
28,  United  States  Code. 

2.  The  plaintiff  is  a  corporation  doing  business 
in  the  State  of  Washington.  The  defendant  is  the 
United  States  of  America.  Plaintiff,  by  this  action, 
seeks  to  recover  federal  employment  taxes  (federal 
insurance  contribution  taxes  and  federal  unemploy- 
ment taxes)  erroneously  paid  to  and  collected  l)y  tlie 
defendant. 

3.  The  i)laintiif  tiled  its  Employer's  Quarterly 
Federal  Tax  Retui-n  (Treasury  Department  Form 
941)  with  the  Director  of  Internal  Revenue  at  Se- 
attle,   Washington,    and    erroneously    paid    federal 
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insurance    contributions   taxes   on   certn.in   persons 

listed  tliereoji. 

4.  Tii(^  plaintiff  filed  its  Annual  Eeturn  of  Ex- 
cise Truxes  on  Employ(^rs  of  Four  or  More  Individ- 
uals under  the  Federal  Unemployment  Tax  Act 
(Treasury  Department  Form  1)40)  with  tlie  Di- 
rector of  Internal  Revenue  at  Seattle,  Washington, 
and  erroneously  paid  federal  unemployment  com- 
pensation taxes  to  the  defendant  ou  the  afori'sjiid 
persons, 

5.  The  persons  upon  whom  the  said  taxes  were 
erroneously  i)aid  were  not  employees  witliin  th.e 
mcanhig-  and  coverage  of  Sections  312Ud)  and 
3306(i),  Title  26,  United  States  Code,  in  that,  no 
em])loyer-employee  relationshi])  existed  between 
such  persons  and  the  plaintiif  within  the  meaning 
of  the  aforesaid  sections. 

6.  For  many  years,  and  ])articularly  during  1954 
through  1958,  the  i^eriod  of  this  claim,  the  plaintiff 
in  pursuing  its  home  improvement  business  would 
obtain  w^ork  orders  from  home  owners  and  other 
individual  property  owners  for  the  purpose  of  af- 
fecting certain  structural  improvements  on  their 
premises.  The  plaintiif  corporation  then  contracted 
vs'ith  various  skilled  mechanics  or  installers  to  per- 
form the  necessary  structural  improvement  work. 
The  plaintiff  contracted  with  such  installers  and 
mechanics  under  circumstances  and  conditions 
where  a  relationship  of  employer  and  employee,  as 
defined  under  the  usual   common  law  rules  annli- 
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cable,  did  in  fact  not  exist.  The  relation  between  the 
corporation  and  the  mechanics  or  installers  was  that 
of  principal  and  independent  contractor. 

7.  The  plaintiff  having  been  informed  that  it 
was  erroneously  paying  the  aforesaid  employment 
taxes  on  the  earnings  of  the  mechanics  and  in- 
stallers, on  October  23,  1957,  December  3,  1957  and 
April  14,  1959,  filed  claims  for  refund  of  federal 
insurance  contributions  and  federal  unemployment 
taxrs  so  erroneously  ])aid.  The  claims  were  timely 
tiled  witli  the  DircH-tor  of  Internal  Revenue  at  Se- 
attle, Washington,  on  Treasury  r)ei)artiuei!t  FoD'ins 
S4:l.  in  accordance  with  tlie  ])rovisions  of  Sections 
boll  (a)  and  6513(c)  (V),  Title  26,  United  States 
Code.  The  reasons  for  allowing  the  claims  were  set 
out  in  detail,  tlie  substance  being  that  the  employ- 
ment taxes  were  erroneously  ])aid  to  the  def<>iKlnnt 
on  tlie  mechancis'  and  installers'  earnings  though 
tli(\\'  wcvv  not,  in  fact,  employees  within  the  meaning 
oi'  tfie  ])rovisions  of  Sections  3121(d)  and  3306(i), 
Title  26,  Fuited  States  Code. 

8.  The  Commissioner  of  Internal  Revenue, 
through  his  duly  authorized  delegate,  disallowed  the 
claims  for  refund  by  letters,  dated  July  29,  1959,  and 
in  addition,  plaintiff  executed  Treasury  Department 
Forms  2297,  Waiver  of  Registered  Mail  Notification 
of  Disallowance,  following  the  Commissioner's  let- 
ters of  disallowance.  This  action  is  timely  filed  in 
accordance  with  the  provisions  of  Sections  6532(a) 
and  7422(a),  Title  26,  United  States  Code.  In  any 
event,  nnore  than  six  months  have  expired  since  the 
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initial  filing  of  the  aforesaid  claims  as  provided  in 
Section  6532(a),  Title  26,  United  States  Code. 

9.  The  plaintiff  claims  a  refund  of  federal  insur- 
ance contributions  taxes  erroneously  paid  for  the 
period  ending  September  30,  1954,  through  March 
31,  1958  in  the  amount  of  $3,053.37,  or  such  greater 
amount  as  may  be  allowed  by  law. 

10.  The  plaintiff"  claims  a  refund  of  federal  un- 
emi^loyment  taxes  for  the  calendar  years  1955,  1956 
and  1957  in  the  respective  amounts  of  $100.13, 
$138.17  and  $89.92,  making  a  total  of  $328.22,  or 
such  greater  amount  as  may  be  allowed  by  lav;. 

Wherefore,  the  plaintiff  prays  that  judgntciit  be 
granted  in  the  total  amount  of  $3,381.59,  t(\gether 
with  interest  and  statutory  costs  and  such  addi- 
tional amounts  as  may  be  allowed  by  law. 

/s/  WILLARD  J.  ROE, 

Attorney  for  Plaintiff. 

/s/  JOSEPH  J.  LYMAN, 
Of  Counsel. 

[Endorsed] :  Filed  November  10,  1959. 
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Civil  No.  1882 

ANSWER 

For  an  answer  to  plaintiff's  complaint,  defendant 
admits,  denies  and  alleges  as  follows : 
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I. 

Defendant  admits  the  allegations  contained  in 
paragraph  1  of  the  plaintiff's  complaint. 

II. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  2  of  plaintiff's  complaint. 

III. 
Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  3  of  ])]aintiff's  c<)m]>laiiit. 

IV. 

Defendant  denies  each  and  every  allegation  con- 
tained in  i)aragraph  4  of  plaintiff's  complaint. 

V. 

Defendant  denies  each  and  every  allegation  con- 
tained in  ])aragra])h  5  of  ])]aintiff's  complaint. 

VI. 

Answering  paragraph  6  of  plaintiff's  complaint, 
defendant  does  not  have  sufficient  information  to 
form  a  belief  as  to  the  truth  of  the  allegations  set 
forth  ill  said  paragraph  6  and  therefore  denies  each 
and  every  allegation  contained  therein. 

VII. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  7  of  plaintiff's  complaint,  ex- 
cept that  defendant  admits  that  a  claim  for  refund 

Avas  hied. 
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VIII. 

Answering  jiaragraph  8  of  plaintiff's  complaint, 
defendant  does  not  have  sufficient  information  to 
foi-m  a  belief  as  to  the  truth  of  the  allegations  of 
said  paragraph  8  ai  i  therefore  denies  oacli  and 
every  allegation  contained  therein. 

IX. 

Defendant  denies  each  and  every  allegatioii  con- 
tained in  paragraph  9  of  ])laintifl"s  comi)laint  imd 
specifically  denies  that  plaintiff  is  (>ntitlcd  to  a  re- 
fund in  the  sum  of  >f9S6.o:',  or  nv.y  (itlicr  sum  \xhi\f- 

soever. 

X. 

Answering  paragraph  10  of  ])laintiff's  comphiint, 

defendant  does  not  have   sufficient   information   to 

form  a  belief  as  to  the  truth  of  tlie  allegations  of 

said  paragraph  10  and  tlierefore  denies  each   and 

every  allegation  contained  therein  and  specifically 

denies  that  plaintiff  is  entitled  to  a  refund  in  the 

sum  of  $191.42  or  any  other  sum  whatsoever. 

Wherefore  Def(>ndant  Prays  that  judgment  in  its 
favor  be  entered  herein,  together  with  the  costs  al- 
lowable by  law,  and  that  plaintiff's  complaint  be  dis- 
missed with  prejudice. 

Dated  this  7th  day  of  January,  19(i0. 

/s/  DALE  M.  GREEN, 

United  States  Attorney. 

Certificate  of  service  by  mail  attached. 
[Endorsed] :  Filed  January  7,  1960. 
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[Title  of  District  Court  and  Cause.] 

Civil  No.  1883 

ANSWER 

For  an  answer  to  plaintiff's  complaint,  defendant 
admits,  denies  and  alleges  as  follows: 

I. 

Defendant  admits  the  allegations  contained  in 
parai^raph  1  of  the  plaintiff' 's  complaint. 

II. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  2  of  plaintiff's  complaint. 

III. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  3  of  plaintiff's  complaint. 

IV. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  4  of  plaintiff's  complaint. 

V. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  5  of  plaintiff's  complaint. 

VI. 

Answering  paragraph  6  of  plaintiff's  complaint, 
defendant  does  not  have  sufficient  information  to 
form  a  helief  as  to  the  truth  of  the  allegations  set 
forth  in  said  paragraph  6  and  therefore  dein'cs  each 
and  every  allegation  contained  tlu  rein. 
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YTI. 

Defoiidnnt  dc^nies  each  and  very  allegation  con- 
tained in  i)aragi'ai)h  7  of  plaintiff's  complaint,  ex- 
cept that  defendant  admits  that  a  claim  for  refund 

was  filed. 

VIII. 

Answerinji'  ])ara,[;-raph  8  of  plaintiff's  complaint, 

defendant  does  not  have  sufficient  information   to 

form  a  belief  as  to  the  truth  of  the  allegations  oF 

said   paragraph  8   and  therefore   denies  each   and 

every  allegation  contained  therein. 

IX. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  9  of  plaintiff's  complaint  and 
specifically  denies  that  the  plaintiff  is  entitled  to  a 
refund  in  the  sum  of  $3,053.37  or  any  other  sum 

whatsoever. 

X. 

Answering  paragraph  10  of  plaintiff' 's  complaint, 
defendant  does  not  have  sufficient  information  to 
form  a  belief  as  to  the  truth  of  the  allegations  of 
said  paragraph  10  and  therefore  denies  each  and 
every  allegation  contained  therein  and  specifically 
denies  that  the  plaintiff  is  entitled  to  a  refund  in 
the  sum  of  $328.22  or  any  other  sum  whatsoever. 

Wherefore  Defendant  Prays  that  judginent  in  its 
favor  be  entered  herein,  together  with  the  costs  al- 
lowable by  law,  and  that  plaintiff's  complaint  l)e 
dismissed  with  prejudice. 
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Dated  this  7tli  day  of  January,  1960, 

/s/  DALE  M.  GBEEN, 

United  States  Attorney. 

Certificate  of  service  by  mail  attached. 
[Endorsed] :  Filed  January  7,  1960. 


[Title  of  District  Court  and  Cause.] 

Civil  Action  Nos.  1882  and  1883 

PRE-TRIAL  ORDER 

A  pre-trial  conference  was  held  in  the  above- 
entitled  causes  on  May  19,  1960,  at  Spokane,  Wash- 
ington. Judge  William  J.  Lindberg  presided.  The 
plaintiffs  were  represented  by  Willard  J.  Roe;  and 
the  defendant  by  Robert  L.  Eraser,  Charles  Magnu- 
son,  their  attorneys  of  record.  As  a  result,  this  pre- 
trial order  has  been  formulated  and  settled  as 
follows : 

Nature  of  Proceedings 
Admitted  Facts 

The  following  facts  have  been  agreed  upon  by  the 
parties  and  require  no  proof: 

1.  The  plaintiifs  are  corporations  doing  business 
in  the  State  of  Washington. 

2.  The  plaintiffs  filed  Employer's  Quarterly  Fed- 
eral Tax  Returns  (Treasury  Department  Form 
941)  with  the  Director  of  Internal  Revenue  at  Se- 
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attle,  Washington,  for  the  ix^riod  3/31/54  throug'li 
12/31/58  and  i)aid  FICA  taxes  stated  tlicrcon. 

3.  The  planitiff  Alsco  Storm  Windows,  Inc.  filed 
its  Annnal  Returns  of  Excise  Taxes  on  Employees 
of  Four  or  More  Individuals  under  the  Federal  Un- 
employment Tax  Act  (Treasury  Department  Form 
940)  Avith  the  Dii'ector  of  Internal  Revenue  at  Se- 
attle, Washington,  for  the  calendar  years  1955,  1956 
and  1958  and  paid  FUTA  taxes  stated  thereon.  The 
plaintiff  x\lsco  Northwest,  Inc.,  filed  its  returns 
(Treasury  Department  Forms  940)  with  the  Dis- 
trict Director  of  Internal  Revenue  at  Seattle,  Wash- 
ington, for  the  calendar  years  1955,  1956  and  1957 
and  paid  the  FUTA  taxes  stated  thereon. 

4.  The  |)laintiffs  filed  timely  claims  for  refund 
of  the  i)laintiffs'  portion  of  the  federal  insurance 
contril)utions  (FICA)  taxes  only  and  the  federal 
unemployment  (FUTA)  taxes  paid  to  the  defendant 
on  the  earnings  of  certain  "installers"  or  "appli- 
cat(n^s"  on  the  grounds,  in  substance,  that  these 
],ers..ns  were  not,  in  fact,  employees  within  tlie 
meaning  of  the  ])rovisions  of  Section  3121(d)  and 
3306 (i),  Title  26,  United  States  Code. 

5.  Plaintiffs'  claims  for  refund  filed  as  set  forth 
herein,  were  disallowed  by  the  Commissioner  of  In- 
ternal Revenue  under  date  of  July  29,  1959,  and 
these  instant  suits  were  timely  filed. 

Plaintiffs'  Contentions 

1.  That  plaintiffs  were  not  required  to  assume 
lialiilitv  for  the  payment  of  federal  insurance  con- 
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tributions  (FICA)  and  fodcral  unemployment 
(FTTA)  taxes  and  that  nuy  payments  made  by  the 
])huntilfs  were  erroneous  on  tlie  ground  that  the 
"installers"  or  "aj)plicators"  were  not  employees 
hut  were  independent  contractors. 

2.  The  working-  arrangement  between  the  }ilain- 
tiffs  and  the  "installers"  or  "applicators"  was  oral, 
there  being  no  written  contract  setting  out  the  du- 
ties and  responsibilities  of  the  respective  parties. 
'Hie  working  ai'rangements  as  actually  carried  out 
will  disclose  that  the  ]>hii}itiffs  did  not  exercise  that 
degree  of  direction  and  control  over  the  manner 
aiid  method  in  which  the  "ap])licators'  "  or  "in- 
stallers' "  services  were  ])erformed  to  permit  a  hnd- 
i]ig  that  the  "installer"  or  "applicators"  were 
employees  under  the  common-law  tests. 

Defendant 's  Contentions 

1.  The  ])ayments  of  federal  insurance  contribu- 
tions (FICA)  and  federal  unemployment  (FUTA) 
taxes  made  by  ])laintiffs  were  correct,  since  the  "in- 
stallers" or  "applicators"  were  employees  as  de- 
hiied  under  the  Fedej'al  Insurance  Contributions 
Act  and  the  Federal  Unenn)lovment  Tax  Act,  Sec- 
tions  3121(d)  and  3306(i),  Internal  Revenue  Code 
of  1954. 

2.  The  working  arrangement  between  the  ])lain- 
tiffs  and  the  "installers"  or  "applicators"  was  oral, 
there  being  no  written  contract  setting  out  the  duties 
and  responsibilities  of  the  respective  parties.  Testi- 
mony as  to  the  working  arrangements  as  actually 
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carried  out,  will  disclose  that  the  plaintiffs  did  exer- 
cise that  degree  of  direction  and  control  over  the 
manner  and  method  in  which  the  "applicators'  " 
and  "installers'  "  services  were  performed  to  per- 
mit a  finding  that  the  "installers"  or  "applicators" 
were  emplo_yees  under  the  common-law  tests. 

Issue  of  Fact 

1,  Whether  the  "installers"  or  "a])]ilicn1«>i's"' 
listed  on  Forms  941(c),  attached  to  the  claims  for 
refund,  were  employees  of  plaintiffs,  or  inde]ien(lent 
contractors. 

Issue  of  Law 

1.  Whether  the  Commissioner  was  correct  in  de- 
termining that  these  "installers"  or  "applicators" 
were  employees  of  plaintiff's,  and  therefore  plaintiffs 
were  liable  for  the  payment  of  federal  insurnnce 
contributions  (FICA)  and  federal  unemployment 
(FUTA)  taxes. 

Exhibits 

The  following  exhibits  may  be  received  in  evi- 
dence, if  otherwise  admissible,  without  further  iden- 
tification. It  being  stipulated  that  each  is  what  it 
purports  to  be: 

1.  Plaintiffs'  original  tax  returns.  Forms  940 
and  941 ; 

2.  Plaintiffs'  claim  for  refund,  Fonns  84-^; 

3.  Forms  941 -c,  listing  the  names  of  the  i)ersons 
designated  as  "installers'"  or  "a])])licatoi-s."  ( W- 
tached  to  Forms  848) 
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Stipulation 

It  is  sti])ulated.  and  agreed  between  counsel  for 
the  respective  parties  hereto  that  the  plaintiffs  not 
be  required  to  prove  the  amount  of  the  refinid  due. 
In  the  event  the  Court  enters  a  finding  that  the  "in- 
stallers" or  "applicators"  are  independent  con- 
tractors, then  in  that  event  the  parties  will  compute 
the  amount  of  refund  due.  Should  the  court  enter 
a  finrling  that  the  "installers"  or  ''applicators"  arc 
ciHi)loyccs  then  no  computation  would  be  required. 

It  is  stipulated  and  agreed  between  counsel  by 
tlic  respective  parties  hereto  that  neither  the  plain- 
ti1r  ]\ov  the  defendant  will  call  more  than  2  installers 
each  to  testify  as  to  the  woi'king  arrangement  that 
existed  between  them  and  the  ])laintitfs.  Two  or  less 
installers  are  to  be  selected  by  the  plaintiff  and  two 
or  less  installers  are  to  be  selected  by  the  defendant. 
It  is  agi'ced  that  tlu'ir  testimony  will  re])resent  the 
working  arrangement  that  existed  as  to  all  installers. 

It  Is  Hereby  Ordered  that  the  foregoing  consti- 
tutes the  ])re-trial  order  in  the  above-entitled  causes 
aii<]  tliat  n])on  the  filing  hereof  of  the  pleadings  pass 
out  of  the  case  and  are  superseded  by  this  order, 
which  shall  not  be  amended  except  by  consent  of  the 
parties,  or  by  order  of  the  Court  to  prevent  manifest 
injustice. 

Dated  December  16,  1960. 

/s/  CHARLES  L.  POWELL, 

United  States  District  Judge. 
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The  foregoing  forni  of  pre-trial  order  is  hereby 
approved : 

/s/  WILLARD  J.  ROE, 

Attorney  for  Plaintiff. 

/s/  ROBERT  F.  EWING, 

Attorney  for  Defendaiit, 

[Endorsed] :  Filed  December  1(i,  1960. 


[Title  of  District  Court  and  Cause.] 

Civil  Nos.  1882  and  1883 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  matter  having  come  on  regularly  for  trial 
before  the  above-entitled  court  on  the  30th  day  of 
March,  1961,  plaintiffs  being  represented  by  Joseph 
J.  Lyman  and  Willard  J.  Roe,  its  attorneys  of  rec- 
ord, and  defendant  being  represented  by  one  v)f  its 
attorneys  of  record,  Rol)ert  F.  Ewing,  Assistant 
United  States  Attorney  for  the  Eastern  District  of 
Washington,  the  Court  having  heard  testiniony  and 
arguments  of  counsel  and  having  orally  announced 
its  decision,  and  being  fully  advised  in  the  premises, 
makes  the  following 

Findings  of  Fact 

I. 

The  plaintiffs  are  corporations  doing  business  in 
the  State  of  Washiiigton,  and  arc  primarily  engaged 


vs.  United  States  of  America  1:1 

ill  the  business  of  contracting  for  the  sale,  applica- 
tion and  installation  of  ahimimini  storm  windows 
and  siding. 

11. 
The  phxintiffs  filed  Employer's  Quarterly  Federal 
Tax  Returns  (Treasury  Department  Form  1)4  i) 
with  the  Director  of  Internal  Revenue  at  Seattle, 
AVashington,  for  the  period  3/31/54  through 
12/31/58  and  paid  FICA  taxes  stated  thereon. 

III. 

The  plaintifl:*  Alsco  Stoi'in  Windows,  Inc..  ii!i-d 
its  Annual  Returns  of  Excise  Taxes  on  Emi>l<>\ees 
of  Four  or  more  individuals  under  the  Federal  Fn- 
employment  Tax  Act  (Treasury  Department  ^'orm 
940)  with  the  Director  of  Internal  Revenue  at  Se- 
attle, Washington,  for  the  calendar  years  1955.  1956 
and  1958  and  paid  FUTA  taxes  stated  thereon.  The 
plaintiff  Alsco  Northwest,  Inc.,  filed  its  returns 
(Treasury  De]:)artment  Form  940)  with  the  District 
Director  of  Internal  Revenue  at  Seattle,  Washing- 
ton, for  the  calendar  years  1955,  1956  and  1957  and 
paid  the  FUTA  taxes  stated  thereon. 

IV. 

The  plaintiffs  filed  timely  claims  for  refund  of  tlie 
plaintiffs'  portion  of  the  Federal  Insurance  Con- 
tributions (FICA)  taxes  only  and  the  Federal  Un- 
employment  (FUT'A)   taxes  paid  to  the  defendant 

on  the  earnings  of  certain  installers  on  the  grounds, 
in  substance,  that  these  persons  wove  not,  in  fact. 
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employees  within  tli(^  meaning  of  the  provisions  of 
Section  3121(d)  and  3306(i),  Title  26,  United  States 
Code. 

V. 

The  plaintiffs'  claims  for  refund  tiled  as  set  forth 
herein,  were  disallowed  by  the  Commissionei-  of 
Internal  Revenue  under  date  of  July  29,  1959,  and 
these  instant  suits  were  timely  filed  and  consolidated 
for  trial. 

VT. 

Working  arrangements  between  the  ])laintiffs  and 
the  installers  were  oral,  there  being  no  written  con- 
tract setting  out  the  duties  and  responsibilities  of 
the  respective  parties. 

VIT. 

Tlie  ])laintif("'s  liad  the  names  of  several  ((ualified 
installers  who  would  be  contacted  when  there  were 
jobs  to  be  performed.  Tn  some  instances  installers 
would  come  to  plaintiffs'  office  seeking  work  and  at 
other  times  the  ])laintiffs  would  advertise  through 
various  media  for  experienced  installers.  Plaintiifs 
had  some  installers  who  worked  regularly  and  for 
no  one  else  in  the  period  in  qeustion,  while  other  in- 
stallers only  worked  periodically. 

VIII. 

When  the  plaintiffs  were  ready  to  commence  work 
on  a  particular  contract,  the  installer,  if  he  agreed 
to  do  the  job,  was  handed  a  work  sheet  which  con- 
tair.ed  the  iiame  and  address  of  the  ])roperty  owner 
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whciv  \hv  work  wns  to  Ix'  jjerforinod,  a  g(>iuM'al  ck'- 
scTi])tio]i  of  the  work,  together  witli  an  a|)])roxiina- 
tioii  of  tlie  materials  to  be  applied,  or  the  luimber  of 
storm  windows  to  be  installed. 

IX. 

Generally,  tlie  relationship  between  the  plaintiffs 
and  the  installers  was  such  that  the  installei's  were 
free  to  accept  or  reject  any  proffered  job.  On  at 
least  one  occasion,  however,  two  of  the  plaintiffs' 
rej2:ular  installers  Avere  called  into  the  offtce  of  the 
production  manager  of  the  plaintiffs  for  disciplin- 
ary reasons  because  they  were  seen  at  a  comj^eting 
firm.  Loyalty  to  the  plaintiffs'  firm  w^as  discussed  on 
this  occasion.  The  two  installers  involved  were  not 
doing  a  job  for  the  plaintiffs  at  the  time  and  were 
driving  their  own  trucks  which  contained  no  mate- 
rials owned  by  the  plaintiff's. 

X. 

On  some  occasions  installers  who  applied  for  work 
when  no  work  was  available  were  referred  to  com- 
peting firms,  however,  regular  installers  of  the 
plaintiffs,  who  had  worked  for  plaintiffs  over  a 
period  of  years,  were  not  referred  to  a  competitor 
during  those  times  when  no  work  was  available. 

XI. 

Contract  materials  such  as  storm  windows  were 
furnished  by  the  ])laintiffs,  but  tools  and  installation 
equipment,    such    as    ladders,    were    geiierally    fur- 
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nished  by  the  installer  himself,  as  was  tlic  tvaiispor- 
tatioii  to  ;uid  from  the  jo})s.  Th.e  installers  ])aid  their 
own  trans])ortation  exi)ens(-s  ;nid  also  their  own 
ex])ens<'  for  nu-als  and  lod.uin-  for  jobs  ])erformed 
ont  of  the  local  area. 

XTT. 
'rhc    installers   worlanl    cither   alone    or    with    an 
associate^    installer.    On    many    occasions    DUincrons 
work  orders  were  picked  i\\)  ni)on  a  single  call  to  +he 
office.   Plaintiffs   occasionally    attached   ])riority   to 
these  work  orders  and  installers  w^ere  instructed  as 
to  which  jobs  were  to  be  done  first,  second,  etc  In- 
stallers were  free  to,  and  did  on  occasion.  enii)loy 
helpers  without  the  a])i)r()va1  (vf  the  plaintiffs.  The 
helpers  were  paid  either  by  the  installer  or  by  the 
plaintiffs,  at  the  specific  direction  of  the  installer, 
from   the   amount   of   compensation    due    from    the 
plaintiffs  to  the  installer  on  the  specific  job  on  which 
the  helpers  were  employed.  Tho  helpers  were  under 
the  control  of  the  installers  in  the  ]ierformance  of 
their  work  and  Mdth  respect  to  hiring-,  and  discharge. 

XITT. 

Occasionally  two  installers  would  commence  a  job 
together  and  j^efore  it  was  finished  one  installer 
would  be  moved  to  another  location  and  job  at  the 
re(iuest  of  the  plaintiffs.  The  installer  who  was 
moved  did  not  always  return  to  the  original  job  that 
he  liad  commenced.  Single  installers  were  occasion- 
all>'  moved  from  one  job  to  another  at  the  veqnest 
or  direction  of  plaintiffs  liecause  of  deadlines  1liat 
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had  to  be  met,  illness  and  weather.  The  installer  was 
not  ahvays  returned  to  the  job  he  had  originally 
started. 

XIV. 

As  a  part  of  plaintiffs'  written  policy  to  have  the 
installers  present  a  neat  a]:»pearance  while  perform- 
ing jobs  for  the  plaintiifs,  white  coverall  uniforms 
beai'ing'  the  advertisement  of  Alsco  on  the  back  were 
furnished  to  installers  who  were  requested  to  wear 
the  same.  The  weekly  charge  for  rental  and  cleaning 
of  the  coveralls  was  deducted  from  the  installers 
1  )<iy. 

XV. 

The  ])laintiifs  generally  paid  the  prevailing  rate 
to  the  installers  on  a  per  unit  basis  for  jobs  included 
w  ilhin  a  work  order.  Any  extra  labor  pe-rformed  by 
installers  was  paid  on  an  hourly  basis.  Upon  comple- 
tion of  a  job  that  was  to  be  paid  in  cash,  the  in- 
staller would  get  the  money  in  some  instances  from 
tlie  home  owner  and  turn  it  over  to  plaintiffs.  On 
F.H.A.  jobs,  the  installer  was  instiiicted  to  get  a 
completion  certificate  signed  by  the  home  owner. 
Payments  for  all  jobs  to  the  installers  were  made  by 
com]iany  checks. 

XVI. 

The  installers  paid  all  their  expenses  incident  to 
the  performance  of  the  work  without  accounting  to 
or  reimbursement  from  the  plaintiffs. 

XVII. 

The  installers  could  not  substitute  materials  and 
generallv  had  no  authority  to  change  the  contract. 
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However,  in  minor  matters  which  would  not  involve 
any  change  in  the  increasing  or  decreasing  of  the 
money  due  on  a  particular  job,  the  installer  might 
consult  with  the  customer  and  could  proceed  v>'ithout 
prior  consultation  with  the  plaintiffs. 

XVIII. 

The  installers  did  not  liold  themselves  out  to  the 
public  in  any  way,  shape  or  form  as  being  installers 
in  business  for  themselves.  None  of  the  installei's 
possessed  contractors  cards. 

XIX. 

Plaintiffs  would  advertise  their  products  and 
business  on  the  various  jobs  by  placing  placards  at 
the  job  sites.  They  also  advertised  on  the  coveralls 
worn  by  the  installers  as  heretofore  mentioned. 
Plaintiffs  did  attempt  to  encourage  the  installers  to 
advertise  plaintiffs'  business  on  the  trucks  owned  by 
the  individual  installers,  but  sucli  advertisement  was 
rejected  by  the  respective  installers.  Interested  peo- 
ple passing  by  a  job  site  were  referred  to  the  plain- 
tiffs or  a  salesman  working  for  the  plaintiffs. 

XX. 

Plaintiff's  did  not  hire  supervisors  as  sucli  to 
observe,  instruct  or  direct  the  installers  as  the  work 
progressed.  Salesmen  were  supposed  to  look  over 
jobs  and  did  look  over  jobs.  They  occasionally  of- 
ferfnl  sugg(^stions  or  gave  directions  which  were  ad- 
hered   to   b>-    the    iTistallers.    The    manager    of   the 


vs.  United  States  of  America  27 

piaiiitift's  inspected  jobs  and  gave  both  suggestions 
and  directions,  and,  as  he  testified,  he  expected  them 
to  be  followed.  The  manager  had  the  power  to  in- 
struct the  installers  as  to  the  way  a  job  should  be 
done.  The  plaintiffs,  through  their  manager  and  pro- 
duction manager,  had  the  power  to  terminate  a  job 
with  an  installer  during  the  course  of  a  job  as  well 
as  after  a  job  was  finished.  If  not  satisfied  with  an 
installer's  work,  the  plaintiffs  removed  him  from  a 
job  m  progress  or  did  not  offer  him  another  work 
she(»t  upon  completion  of  the  job. 


Plaintiffs  on  occasion  issued  written  bulletins  to 
the  installers  which  pointed  out  tlu^  way  various 
aspects  of  a  job  was  to  be  done.  These  bulletins  also 
listed  various  things  that  the  installers  were  not  to 
do  before,  during  and  after  performance  of  any  par- 
ticular job. 

XXII. 

The  installers  were  not  members  of  iiny  labor 
union  and  ]ilaintiff's'  dealings  with  them  were  on  an 
individual  basis. 

XXIII. 

The  installers  were  not  required  to  start  or  finish 
work  at  any  particular  time  but  regulated  their  own 
work  day.  They  were  not  promised  work  for  any  set 
period  of  time. 

XXTY. 

ITpon  completion  of  a  job  being  financed  by 
F.H.A.,  the  installer  was  to  get  a  completion  slip 
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vsigned  by  the  customer  which  certified  tl)at  the  <'Us- 
tomer  was  satisfied  with  the  job  as  done.  Tf  tlie  cus- 
tomer did  not  sign  the  slip,  as  happened  on  occasion, 
the  installer  would  find  out  the  complaint  and  report 
it  to  the  plaintiffs.  If  additional  work  was  needed, 
generally  the  same  installer  would  go  back  and  com- 
plete the  jol).  If  it  was  due  to  the  fault  of  the  in- 
staller, the  Vvork  would  be  done  at  the  installer's 
own  expense.  The  installer  who  performed  the  orig- 
inal jol)  did  not  always  return  to  complete  the  job 
in  accordance  with  the  complaint,  althougli  he  was 
available,  except  for  being  assigned  to  another  new 
job.  At  the  completion  of  the  job  the  installer  |)er- 
formed  his  own  clean  up  work  without  additional 
compensation. 

From  the  foregoing  Findings  of  Fact  the  Court 
makes  the  following 

Conclusions  of  Law 

I. 

The  Court  has  jurisdiction  of  the  subject  matter 
herein. 

II. 

The  plaintiffs  did  exercise  that  degree  of  direction 
and  control  over  the  manner  and  method  in  which 
the  installers  performed  their  services  to  constitute 
the  installers  employees  under  the  usual  common- 
law  tests. 

III. 

The  pa^yments  of  Federal  Insurance  Contributions 
(FICA)     and    Federal     ITnemployment     (FUTA) 
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taxes  made  by  ])laiiitirfs  were  ODn-cct,  since  the  iu- 
stallers  were  er.ijiloyees  as  dcrnu'd  iindci-  the  l^'ed- 
eral  Iiisuraiu-e  Coiitributioiis  xVct  and  the  Federal 
Uuein])loyiiie]it  Tax  Act,  Sections  3121(d)  and 
3306(i).  Interna]  Revenue  Code  of  1954. 

IV. 

The   plaintiffs'    complaints    should   be    dismissed 
with  prejudice. 

V. 

The  defendant  should  have  judt^meut  for  its  costs 
hei-ein  incurred. 

Dated  May  18,  1961. 

/s/  CHARLES  L.  POWELL, 

United  States  District  Judge. 

Presented  by: 

/s/  ROBERT  F.  EWING, 

Assistant  United  States 
Attorney. 

[Endorsed]:  Filed  May  19,  1961. 
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I'liited  States  District  Court  for  tlic  Eastern 
District  of  Washington,  Northern  Division 

Civil  No.  1882 

ALSCO  STORM  WINDOWS,  INC.,  for  Its  Own 

Account,  and  as  Transferee  of  the   Assets  of 

Vent- Air  Awnings,  Inc., 

Plaintiff, 

vs. 
UNITED  STATES  OF  AMERICA, 

Defendant. 

Civil  No.  1883 

ALSCO  NORTHWEST,  INC.,  a  Corporation, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  matter  having  come  oh  regularly  for  trial 
before  the  a))ove-entitled  Court  on  the  30th  day  of 
March,  1961,  and  tlie  Court  having  heard  testimony 
and  arguments  of  counsel  and  having  orallv'  an- 
nounced its  decision  and  entered  its  finding  of  fact 
and  conclusions  of  law, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that : 
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1.  Tlie  plaiiitilfs'  coiiiplaints  be  and  are  hereby 
dismissed  with  prejudice. 

2.  The   defendant   have   jud.UTnent   for   its   costs 
herein  incurred. 

Dated  May  18,  1961. 

/s/  CHARLES  L.  POWELL, 

United  States  District  Judge, 
Presented  by: 

/s/  ROBERT  F.  EWING, 

Assistant  United  States 
Attorney. 

Approved  as  to  form: 

/s/  JOSEPH  J.  LYMAN, 

/s/  WILLARD  ROE, 

Attorneys  for  Plaintiffs. 

[Endorsed] :    Filed  and  entered  May  19,  1961. 


[Title  of  District  Coui-t  and  Cause.] 

Civil  No.  1882 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Alsco  Storm  Win- 
dows, Inc.,  the  plaintiff  above  named,  hereby  ap- 
peals to  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  final  judgnient  entered  in 
this  action  on  Mav  19,  1961. 
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Dated  tliis  17tli  day  of  July,  19()1. 

HAMBLEN,  OTT/BERT  & 
BROOKE, 

By  /s/  FRED  W.  GILBERT, 

and 

/s/  JOSEPH  J.  LYMAN, 

Attorneys  for  iVppellant. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  July  17,  1961. 

[Title  of  District  Court  and  Cause.] 

Civil  No.  1883 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Alsco  Northwest,  Inc., 
the  plaintiff  above  named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judguK^nt  entered  in  this  action 
on  May  19,  1961. 

Dated  this  17th  day  of  July,  1961. 

HAMBLEN,  GILBERT  & 
BROOKE, 

By  /s/  FRED  W.  GILBERT, 

and 

/s/  JOSEPH  J.  LYMAN, 

Attorneys  for  Appellant. 

Service  of  copy  acknowledged. 
[Endorsed]^    Filed  July  17,  1961. 
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Civil  Action  No.  1882 
Civil  Action  No.  1883 

STIPULATION 

It  is  stipulated  by  and  between  counsel  for  the 
respective  parties  that  the  above-eaptioned  cases 
be,  and  they  are,  hereby  consolidated  for  purposes 
of  trial  and  appeal  and  such  other  procedures 
which  may  be  warranted. 

FRANK  R.  FREEMAN, 

United  States  Attorney; 

By  /s/  CARROLL  D.  GRAY, 

Ass't.  United  States  Attorney, 
Attorney  for  Defendant. 

/s/  FRED  W.  GILBERT, 

/s/  JOSEPH  J.  LYMAN, 

Attorneys  for  Plaintiffs. 

[Endorsed] :     Filed  July  28,  1961. 
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Civil  No.  1882 
Civil  No.  1883 

STATEMENT  OF  POINTS 

Appellants  set  forth  the  following-  points  on  which 
they  intend  to  rely  in  this  appeal: 
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1.  The  Court  erred  in  dismissing  tlic  Com- 
plaints ; 

2.  The  Coiu-t  erred  in  holding  that  appellants 
had  not  sustained  the  burden  of  proof  that  the  ap- 
plicators were  not  employees  within  the  meaning 
of  Sections  3121(d)  and  3306(i),  Internal  Reve- 
nue Code. 

3.  The  Court  erred  in  holding  that  the  ai:)pellee 
sustained  the  allegations  set  out  in  the  pre-trial 
order  that  the  applicators  were  employees  under  the 
common-law  tests. 

4.  The  Findings  of  Fact  and  Conclusions  of  Law 
and  Judgment  of  the  District  Court  are  unsup- 
ported by  and  contrary  to  the  evidence  of  the 
record. 

Respectfully  submitted, 

/s/  JOSEPH  J.  LYMAN, 

HAMBLEN  GILBERT  & 
BROOKE, 

By  /s/  FRED  W.  GILBERT, 

Attorneys  for  Appellants. 

Receipt  of  copy  acknowledged. 
[Endorsed]:    Filed  August  10,  1961. 
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In  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Northern 
Division 

Civil  No.  1882 

ALSCO  STORM  WTNDOAVS,  INC.,  for  Its  Own 
Accoimt,  and  as  Transferee  of  the  Assets  of 
Vent- Air  Awnings,  Inc., 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 
Civil  No.  1883 

ALSCO  NORTHWEST,  INC.,  a  Corporation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Before:  Honorable  Charles  L.  Powell,  Judge,  with- 
out a  jury 

TRANSCIPT  OF  PROCEEDINGS 
March  29,  1961 
Appearances: 

For  the  Plaintiff: 

JOSEPH  J.  LYMAN, 

Attorney  at  Law. 
WILLARD  J.  ROE, 

Attorney  at  Law\ 


MM^lfli 
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For  the  Defendant: 

DALE  M.  GREEN, 

United  States  District  Attorney; 
ROBERT  F.  EWING, 

Assistant  U.  S.  District  Attorney. 

*     *     * 

MILTON  L.  LEE, 
called  and  sworn  as  a  witness  on  behalf  of  the 
plaintiffs,  testified  as  follows: 

Clerk  of  the  Court:  Please  state  your  full  name 
to  the  Court? 

A.     Milton  L.  Lee. 

Direct  Examination 
By  Mr.  Lyman: 

Q.     What  is  your  occupation,  Mr.  Lee?  [6*] 

A.     I  am  the  manager  of  Alsco  Northwest. 

Q.  And  that,  also,  includes  a  relationship  simi- 
lar to  Alsco  Storm  Windows,  Inc.? 

A.  Yes.  I  have  the  same  position  in  that  cor- 
poration. 

Q.  Now,  I  want  to  call  your  attention  to  the 
period  1954  to  1958;  what  was  your  relationship 
to  the  particular  corporations  at  that  time? 

A.     I  was  the  president  and  manager  of  each. 

Q.  Now,  in  1954  to  1958  where  did  you  spend 
a   great   deal   of  your  time   with   respect  to   your 

business? 

— ^♦Palee'iminbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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A.  I  spent  about  two-thirds  of  that  i^eriod  in 
Salt  Lake  City. 

Q.  Now,  yon  have  another  corporation  in  Salt 
Lake  City  which  has  no  connection  with  these  two, 
is  that  correct,  sir? 

A.  Well,  it's  the  parent  corporation,  but  they 
are  independent  of  each  other,  yes. 

Q.  Li  other  words,  the  payroll  records  with 
which  we  are  concerned  of  the  two  plaintiff  corpo- 
rations were  separate  and  apart  from  the  Utah 
corporation  I  A.     Yes. 

Q.  Very  well.  Now,  when  did  you  come  to  this 
area  and  actively  participate  in  the  businesses  of 
these  two  plaintiff  corporations? 

A.     The  early  part  of  1958.  [7] 

Q.  But  you  were  aware,  were  you  not,  of  the 
business  activity  of  these  corporations  even  though 
you  were  in  Utah  ? 

A.  Oh,  yes,  I  made  frequent  trips  through  the 
area. 

Q.  All  right,  sir.  Now  what,  essentially,  is  the 
business  of  these  two  plaintiff'  corporations  during 
that  time? 

A.  During  that  time  we  were  in  the  business  of 
manufacturing  and  selling  storm  windows,  storm 
doors,  and  siding. 

Q.  And  these  are  aluminum  products,  are  they 
not?  A.     They  are  all  aluminum  products. 

Qi.  Now,  how  would  you  go  about  getting  busi- 
ness for  your  company  to  make  its  profit? 

A.  Our  business  was  secured  throupli  salosincii. 
inninlv:  we  hnd   denlors,  nlso. 
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Q.     And  what  would  these  salesmen  do? 

A.  The  salesmen  wonld  eontact  the  home  own- 
ers and  sell  them  our  products  on  an  installed  hasis. 

Q.  And  then  would  yon  obtain  a  eontraet  be- 
tween  the   customer  and  your  company? 

A.     Yes. 

Q.  A\]  ri<;ht.  Now,  these  salesmen,  what  was 
their  status  insofar  as  Internal  Revenue  is  con- 
cerned and  these  particular  tax(^s  are  concerned;' 

A.  They  ha^e  been  ruled  to  be  independent 
agents  not  subject  to  withholdi?ig  tax  and  social 
security  tax.  [8] 

The  Court:     Does  that  answer  youi-  question? 

Mr.  Lyman :     Yes,  your  Honor. 

The  Court:     Well,  that  is  hearsay. 

Q.  (By  Mr.  Lyman)  :  No,  T  was  going-  to  ask 
him  if  he  had  any  personal  knowledge  what  the 
status  was  insofar  as  Internal  Revenue  is  con- 
cerned in  these  taxes. 

The  Court:     All  right. 

Mr.  Lyman:  I  don't  even  know  it  is  material, 
you]"  Honor,  but  I  just  want  to  show  you  the  status 
of  these  particular  salesmen  who  deal  later,  Avith 
these   applicators. 

The  Court:  I  don't  understand  from  the  plead- 
ings and  these  interrogatories  and  pre-trial  order 
that  the  salesmen  deal  directly  with  the  a])plicators. 

Mr.  Lyman:  Well,  perhaps  it  is  not  material, 
your  Honor,  but  they  do,  nevertheless;  perhaps  it 
is  not  material  here. 

O.     T  win  show  vou  Plaintiffs'  Exhibit  1  for  iden- 
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tifieation  and  ask  you  is  tliis  a  typical  contract  that 
a  salesman  would  enter  into  on  behalf  of  your  com- 
pany with  a  customer  (hands  paper  to  witjuss)  i 

A.     Ifs  a  copy  of  one. 

Q.  Now,  I  will  ask  you  what  is  Plaintiifs'  No.  2 
for  identification  (hands  paper  to  witness)  .'' 

A.  This  is  a  copy  of  a  work  order  which  is  made 
up  from  this  contract.  [9] 

Q.  The  contract  being  Plaintiifs'  1  foi-  i(l(  ntilic;i- 
tion,  is  that  correct?  A.     Yes. 

Q.  All  right,  have  you  seen  this,  Mr.  Ewiiig? 
Now^,  Plaintiifs'  3  for  identification,  is  that  also  a 
contract  similar  to  Plaintiffs'  ]  for  identification 
(hands  paper  to  witness)  ? 

A.    Yes,  that  is  a  copy  of  a  contract. 

Q.  And  Plaintiffs'  4  for  identification  is  a  work 
order  similar  to  Plaintiff's'  2  for  identification 
(hands  paper  to  witness)  ? 

A.  Yes,  that  is  a  copy  of  the  work  order  made 
up  from  No.  3. 

Q.  Now,  in  other  words,  a  contract  and  a  work 
order  are  a  set  of  documents  relative  to  a  job  that 
is  going  to  be  done,  is  that  correct,  sir? 

A.     That  is  correct. 

Q.  And  Plaintiffs'  5  for  identification,  is  that  a 
contract  similar  to  the  others  I  have  shown  you 
(hands  paper  to  witness)?  A.     Yes. 

Q.  And  Plaintiffs'  6  is  a  work  order  pursuant 
to  the  contract  of  Plaintiffs'  Exhibit  5  for  identi- 
fication'? A.    Yes. 

Q.     All  right,  sir,  and  Plaintiffs'  7  for  ideutifica- 
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tioii,  [10]  is  that  a  contract  between  a  customer  and 
your  company  (hands  paper  to  witness)  i 
A.     Yes,  it  is. 

().     And  Plaintiffs'  S  for  idcntifii-ation,  is  Ihat  a 
work  order  ]>ursnant  to  the  (-(.ntract  wliicli  is  I*lani- 
tiff's  7  (liands  ])aj)er  to  witness)  / 
A.     Yes,  it  is. 

(Counsel    shows    documents    to    defendant's 
comisel.) 
Mr.  Lyman:     If  the  Court  please,  the  plaintiff 
offers  Exhibits  1  through  8  f(n'  identification  in  evi- 
dence.  There  is  no   objection   on   the   part   of  the 

defendant  ? 

Mr.  Ewing':     There  is  no  ol)jection,  your  Honor. 
The  Court:     All  right,  they  will  be  admitted  as 
Plaintiffs'  Exhibits  1  through  8,  inclusive. 

(Whereupon,  said  documents  were  admitted 

in    evidence    as    Plaintiffs'    Exhibits    Nos.    1 

through  8,  inclusive.) 

Q.     (By  Mr.  Lyman) :     Now,  Mr.  Lee,  after  the 

contract  comes  into  the   Company,  who  draws  up 

the  work  order"? 

A.     Specifically,  no  particular  person.  It  may  be 
done  by  the  salesman  himself  or  by  somebody  in 

the  office. 

O.     r.nt  it  is  done  in  your  office? 

A.     Yes,  it  is. 

Q.     Now,  other  than  these  salesmen,  what  other 
eatenories  [11]  of  persons  do  yon  have? 

\      AYoll.  we  have  two  other  categories,  three,  ac- 
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tually.  Wo  have  our  office  personnel,  out  shop  per- 
sonnel, and  our  su))f'ontrar't  personnel,  tlie  applica- 
tors and  installers. 

Q.  All  right.  Now,  the  office  j^ersonnel,  there  is 
110  question  but  they  are  employees  under  this  pro- 
ceeding? A.     No  (juestion  with  me. 

Q.     Now,  the  shop  personnel,  how  do  they  work? 

A.  They  are  regular  full  time  employees,  they 
punch  a  clock,  subject  to  wages  and  hours  law. 

Q.     They  punch  a  clock,  is  that  correct? 

A.    Yes. 

Q.     You  determine  their  hours  %  A.     Yes. 

Q.     And  you  give  them  a  place  to  work? 

A.     Yes. 

Q.     That  is  in  your  shop  %  A.     Yes. 

Q.     And  do  you  have  a  supervisor  in  the  shop? 

A.     We  have  several. 

Q.     And  they  supervise  the  work  of  these  people  ? 

A.    Yes. 

Q.  And  are  these  persons  given  various  jobs  to 
do,  according  to  the  will  of  the  supervisor?  [12] 

A.     Yes,  they  are. 

Q.  Now,  their  status  is  not  in  issue  in  this 
proceeding?  A.     No. 

Q.  Now,  this  other  category,  installers  and  ap- 
plicators you  mentioned,  whose  status  is  in  this  pro- 
ceeding, how  do  they  work  with  respect  to  pay? 

A.     They  work  by  the  job  on  a  piece  work  basis. 

Q.     And  who  determines  their  hours? 

A.     They  determine  them  themselves. 

Q.  And  who  furnishes  the  equipment  and  the 
tools  necessary  for  the  performance  of  this  work? 
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A.     Thev  furnish  their  own. 

Q.  And  do  these  applicators  and  installers  have 
helpers?  A.     Some   do. 

Q.     And  how  do  they  get  these  helpers'? 

A.     They  hire  them. 

Q.  Well,  does  the  Company  have  any  part  in  the 
hiring  of  these  hepers? 

A.     Not  to  my  knowledge. 

Q.     Well,  do  they,  as  far  as  you  know,  Mr.  Leef 

A.     Well,  they  don't  as  far  as  I  know,  yes. 

Q.  And  who  pays  these  helpers,  who  determines 
their  pay*? 

A.  The  pay  is  determined  by  the  applicator  or  in- 
staller who  hires  them. 

Q.  And  who  determines  the  working  conditions 
of  these  [13]  installers? 

A.     The  person  who  hires  them. 

Q.  Does  the  Company  in  any  way  interfere  with 
the  relationship  between  your  applicators  and  these 
helpers,  as  far  as  working  conditions'? 

A.     They  never  have,  to  my  knowledge. 

Q.  Now,  these  work  sheets  which  were  identified, 
well,  you  have  seen  them  in  evidence,  they  are  given, 
what  is  done  with  those  with  respect  to  these  in- 
stallers ? 

A.  Well,  those  work  sheets  are  turned  over  to 
our  shop  manager,  factory  manager. 

Q.     Who  is  that"? 

A.     Who  is  Mr.  Ralph  Williams. 

Q.     All  right. 

A.     He,  in  turn,  prepares  the  windows  and  the 
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doors  for  the  siding*  necessary  to  go  on  the  job, 
and  then  hands  them,  that  is,  the  work  orders  and 
material,  over  to  an  installer  or  an  applicator. 

Q.  All  right,  now  what  does  the  applicator  do 
with  that  work  sheet  and  these  materials  that  he  has 
))icked  up? 

A.  He  takes  them  on  his  own  equipment,  de- 
livers theui  to  the  job,  ])uts  the  job  on.  When  the 
job  is  finished,  he  comes  in  and  gets  paid  for  it. 

Q.  Now,  do  3^ou  have  any  written  agreement 
witli  these  applicators,  or  is  it  an  oral  situation?  [14] 

A.     It's  oral. 

Q.  Now%  other  than  the  writing  on  the  work 
orders  which  you  have  identified,  are  there  any  other 
instructions  given  by  the  Company  to  these  men  as 
to  how  to  do  this  work  ? 

A.  Specifically,  how  to  do  each  job,  do  you  mean, 
sir? 

Q.     Yes.  A.     No. 

Q.  Do  you  have  any  supervisors  to  go  out  into 
the  field  and  supervise  the  work  of  these  men? 

A.     No. 

Q.  What  is  the  average  exjDerience  of  these  ap- 
])licators  during  this  period? 

A.  Oh,  I  would  say  the  average  experience  must 
!)('  at  least  two  or  three  years. 

Q.     Now,  do  some  of  them  have  more  than  that? 

A.     Yes. 

Q.  Now,  is  there  any  kind  of  guarantee  of  com- 
pensation that  these  men  get? 
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A.  No,  except  if  they  finish  a  job  pi'opei-ly,  they 
get  paid  for  it. 

Q.  But  I  mean  on  the  matter  of  the  fact  tliat 
they  may  put  in  time,  does  that  feature  in  any  way 
at  all?  A.     No. 

Q.  In  other  words,  each  of  these  work  orders 
which  you  have  [15]  identified  is  a  separate  and  com- 
plete job  in  itself?  A.     That  is  correct. 

Q.  And  the  man's  compensation  is  based  upon 
that  work  order,  is  that  correct? 

A.     That  is  accurate. 

Q.  Now,  do  you  ever  have  a  situation  where  you 
may  have  a  window  job  or  a  siding  job,  incidentally, 
how  are  the  siding  applicators  paid? 

A.  The  siding  applicators  are  paid  the  same 
way. 

Q.     Per  square?  A.     Per  piece  and  per  job. 

Q.  Per  job?  Now,  do  you  ever  have  a  situation 
where,  in  the  course  of  making  an  installation,  you 
may  have  some  carpentry  work  which  cannot  be 
measured  by  the  unit? 

A.     Yes,  that  often  happens. 

Q.  Now,  what  happens  there,  as  far  as  compensa- 
tion to  the  men  is  concerned? 

A.  Well,  he  makes  an  extra  charge  on  his  work 
order,  which  he  turns  in  and  receives  payment 
for  it. 

Q.  Is  there  any  particular  basis  for  it  with  re- 
spect to  windows  and  with  respect  to  siding? 

A.  Generally  it's  based  on  the  hours  they  spend 
on  the  extra  work. 
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Q.  And  who  determines  liow  many  hours  there 
are?  A.     The  man,  himself,  [16] 

Q.  And  does  the  Com])any  ever  question  liis 
added  expense?  A.     We  have. 

Q.     What  ha])])ens  then? 

A.  We]],  it's  a  matter  of  dispute  and  negotiation. 
As  a  matter  of  fact,  we  question  it;  we  sometimes 
require  a  fellow  to  ])roduce  evidence  that  ]ie  did 
v;]iat  lie  said  he  did  and  spent  the  time  he  said  he 
did  on  it.  That  is  a  rare  situation,  however. 

Q.  I  see.  Well,  with  respect  to  the  insta]]ations 
which  are  paid  on  a  piece  work  ]3asis,  percentage 
wise,  if  you  can,  how  much  is  this  extra  work? 

A.  In  the  window  and  door  ]msiness  it  might 
not  exceed  two  or  three  per  cent. 

Q.     I  see,  and  what  about  siding*? 

A.  With  the  siding  business  it  might  he  con- 
siderably more,  say,  ten  per  cent  or  fifteen  per 
cent,  something  like  that. 

Q.  Now,  on  the  siding  when  you  find  you  have 
extra  work  to  do,  what  happens  then  ?  How  does  the 
man  go  about  doing  it  when  it  is  not  contemplated 
in  the  original  contract  ? 

A.  He  generally  calls  the  company,  and  we 
would  renegotiate  the  contract  with  the  customer  or 
decide  to  do  it  as  part  of  the  original  contract  or, 
in  some  cases,  we  have  actually  given  up  jobs  be- 
cause we  don't  feel  that  we  can  [17]  renegotiate 
them  and  don't  feel  we  can  make  a  profit. 

Q.     Now,  has  a  man  to  your  knowledge  evei'  l)ee]i 
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taken  off  a  job  while   it   was  in   progress  or  dis- 
charged from  a  job  while  it  was  in  ])TogTess? 

A.  You  mean  eom])letely  removed  from  the  job, 
permanently  ? 

Q.     Yes.  A.    Yes. 

Q.  And  what  would  the  reason  be  for  sueh  a 
thing? 

A.  Unsatisfaetory  performance  of  the  applica- 
tion. 

Q.  But  other  than  that,  there  would  be  no  in- 
discriminate firing?  A.     No. 

Mr.  Ewing:  I  object,  your  Honor,  I  don't  under- 
stand what  he  means  by  "indiscriminate." 

Q.  (]>y  Mr.  Lyman)  :  Well,  let  me  ask  you  this, 
then :  What  would  be  the  basis  of  severing  a  rela- 
tionshij)  with  an  installer  or  np])licator? 

A.  There  would  x)robably  l)e  two  main  categories 
of  severing  relationships.  One  would  be  unsatisfac- 
tory jierf ormance ;  the  othei-  would  be  a  lack  of 
sufficient  work  to  keep  a  man  busy. 

Q.  All  right.  Well,  now,  if  you  tind  that  a  man 
has  ])erformed  unsatisfactorily,  how  do  you  sever 
that  relationship ;  do  you  understand  my  question  ? 

A.  Almost  always  the  relationship  between  us 
and  an  [18]  applicator  and  installer  takes  place 
after  his  job  is  completed  or  after  we  think  it's 
completed. 

Mr.  Ewing:  I  don't  think  that  is  responsive  to 
the  question. 

The  Court:     No,  sustained. 

Q.     (By  Mr.  Lyman)  :     Well,  let  me  ask  you  this: 
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How  many  applicators  do  you  usually  have  working 
during  the  year,  what  is  the  highest  number  you 
have  had'?  A.     At  one  time? 

Q.     Yes. 

A.     In  all  our  branches,  probably  30. 

Q.  And  then  what  would  be  the  least  number  tlmt 
yon  would  have? 

A.     Oh,  about  eight  or  ten. 

Q.  Now",  of  that  eight  or  ten  how^  many  would 
you  call,  for  want  of  a  better  term,  regulars? 

A.     Eight  or  ten. 

Q.     And  that  is  through  all  your  branches? 

A.     Yes. 

Mr.  Ewing:  Your  Honor,  could  I  get  a  clarifica- 
tion of  what  counsel  means  by  "regulars"? 

The  Court:  I  think  if  he  doesn't  want  to  say, 
you  can  get  it  on  cross. 

Q.  (By  Mr.  Lyman)  :  Well,  regulars ;  well,  first, 
how  many  branches  do  you  have?  [19] 

A.  At  that  particular  time  we  were  operating 
four. 

Q.  Now%  for  instance,  when  you  got  to  your  slow 
periods,  about  how  many  would  you  have,  of  regu- 
lars? A.     Two  or  three. 

Q.  And  would  they  be  in  the  category  of,  what 
persons,  if  you  can  name  them? 

A.  The  ones  that  come  to  my  mind  are  George 
Aronson  and  Don  Lewis. 

Q.  All  right.  Now,  when  I  say  "regulais,"  do 
they  work  any  diiferently  than  the  people  wdio  come 
and  go  in  your  plant? 
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A.     No,  not  any  different  tlian  tlic  installers. 

Q.  1  mean  \\\o  installers  that  eonie  and  ,<i,o 
through  the  eom})any,  these  regulars,  are  they  the 
persons — how  is  it  that  they  seem  to  stay  on  and 
other  persons  seem  to  l(^ave,  can  yon  ex])lain  that? 

A.  W(dl,  we  eontinne  to  give  contracts  or  work 
sheets  to  men  who  do  satisfactory  work  and  are 
dependa1)le  and  we  have  nnitnal  good  will  with 
them. 

Q.  All  right.  If  a  sitnation  arises  where  a  man 
com])k^tes  a  job  and  even  thongh  work  is  available, 
yon  wonld  not  give  him  another  work  order? 

A.     Yes. 

Q.     What  are  those  circumstances  ;• 

A.  The  circumstances  would  be  based  upon  un- 
satisfactory [20]  performance  on  the  job. 

Q.  Under  those  circumstances  yon  would  not 
renew  the  relationship? 

A.  We  just  wouldn't  renew  the  relationship,  that 
is  right. 

Q.     How  do  you  go  about  getting  applicators? 

A.  Oh,  we  secure  new  applicators  by  telephone, 
by  applications  in  person,  by  employment  bureaus, 
by  newspaper  ads. 

Q.  Is  there  anything  in  your  arrangement  with 
the  applicators  and  installers  which  obligates  the 
Company  to  give  them  work,  any  given  number  of 
jobs? 

A.  No,  we  don't  have  any  guarantee  to  any  in- 
staller or  applicator. 

Q.     Is  there  anything  in  your  arrangement  where 
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tlie  installer  has  a2:r(H^d  tliat  he  wonld  do  a  certain 

number  of  jobs? 

A.     Not  to  my  knowledge. 

Q.  Has  there  ever  been  a  situation  where  work 
was  unsatisfactory  and  not  performed  in  a  work- 
manlike manner  by  any  installer  or  applicator? 

A.     Yes. 

Q.  What  happens  there  insofar  as  completing 
that  work  is  concerned  ? 

A.  We  demand  that  the  installer  or  applicator 
who  does  the  job  go  back  on  his  own  time  and  com- 
])lete  it  or  fix  up  [21]  the  deficiency. 

Mr.  Lyman :  Will  you  indulge  me  a  moment, 
your  Honor? 

Q.  What  is  the  situation  with  respect  to  the 
men  taking  off  time  when  you  may  perhaps  have 
work  orders  in  the  shop  to  be  applied? 

A.  They  have  always  been  free  to  take  the  time 
off  that  they  require. 

Q.  Do  you  have  any  specific  examples  of  any 
])articular  persons  who  took  such  time  away  from 
these  application  jobs? 

A.  Yes,  we  specifically  have  difficulty  keeping 
our  jobs  going  at  the  time  of  the  year  when  the 
hunting  and  fishing  season  is  opened  and  the  fellows 
like  to  go  hunting  and  fishing,  and  so  they  go. 

Q.     AVhat  arrangements,  if  any,  are  made? 

A.  Well,  usually  it's  a  gentlemen's  agreement 
between  the  fellows  and  Ralph  Williams.  They  us- 
usally  tell  him  that  they  are  going  to  go  hunting. 
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and  going-  to  go  at  a  certain  time,  and  he  is  aware 

of  the  fact,  and  that  is  about  what  it  amounts  to. 

Q.  Well,  Avhat  do  yon  do  with  the  jobs  that  yon 
have  in  the  shop  that  have  to  be  applied? 

A.  Well,  oh,  we  just  do  the  best  we  can  with  what 
we  have.  We  wait,  usually,  I  mean,  we  get  [22] 
behind. 

Q.  Did  any  of  these  installers  that  have  per- 
formed services  for  you,  and  applicators  as  well, 
ever  perform  services  for  other  companies,  like 
competitors   in   this    area?  A.     Yes. 

Q.  And  are  these  jobs  performed  between  jobs 
that  they  perform  for  you?  A.     Yes. 

Q.  Do  you  have  any  knowledge  whether  an  in- 
staller who  is  performing  a  job  for  you  may  do  some 
minor  repair  for  a  customer  and  be  paid  by  the 
customer  ? 

A.  I  think  almost  all  of  them  have  at  one  time 
or  another. 

Q.     Is  that  a  practice,  or  do  you  know? 

A.  Well,  the  practice,  if  you  are  asking  me  if 
it  is  the  usual  thing  or  it  might  happen,  in  the 
majority  of  jobs  they  put  on,  I  would  say  no,  but 
T  still  say  I  think  almost  everybody  that  has  aj^plied 
for  us  has  done  it  at  one  time  or  another. 

j\lv.  Lyman:  I  believe  that  is  nil  for  this  wit- 
ness. v(iur  Honor. 
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Cross-Examination 
By  Mr.  Ewing: 

Q.  Mr.  Lee,  you  stated  that  you  came  to  Spokane 
to  work  in  1958,  is  that  correct,  from  Salt  Lake? 

A.     Yes.  [23] 

Q.  And  during  the  period  from  1954  to  1958, 
what  was  your  relationship  to  Alsco  Northwest  and 
Alsco  Storm  Windows  here? 

A.     I  was  the  president. 

Q.  And  being  president,  I  assume  that  you  were 
familiar  with  the  work  order  procedure,  even  though 
you  were  not  here?  A.     I  established  it. 

Q.  And  could  you  explain  briefly,  again,  what 
that  work  ordei'  procedure  was,  who  initiated  the 
work  order?  Who  initiated  the  work  order? 

A.  Well,  the  work  order  was,  generally  speaking, 
a  copy  of  our  production  order,  it  was  made  out  by 
somebody  in  the  office  or  a  salesman  or  a  dealer. 

Q.  Is  that  the  work  order  was  made  out  ])y  the 
dealei'  or  salesman  or  the  purchase  order? 

A.  The  work  order  is  a  copy  of  the  purchase 
order. 

Q.     And  who  made  out  the  work  order? 

A.     The  person  that  made  out  the  purchase  order. 

Q.     The  same  person  made  out  both  orders? 

A.  It  was  a  copy  of  the  same  thing,  a  carbon 
copy. 

Q.  When  you  had  work  to  be  done,  how  were 
these  installers  notified  of  such? 

A.     Well,  there  was  no  positively  established  pro- 
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cediire.  If  we  were  behind  in  onr  aj)i:>Ucation,  we 

would  get  on  the  [24]  phone  and  contact  new  men. 

If  we  were  up  on  our  application,  why,  the  fellows 

would  be  coming'  in  at  regular  intervals,  so  it  would 

vary. 

Q.  As  to  your  regular  installers,  using  that  word 
in  the  sense  in  wdiich  you  used  it,  your  regular  in- 
stallers, they  just  simply  came  in  and  picked  up 
work  orders  and  went  out  on  the  job  without  any 
notification,  I  suppose,  is  that  right? 

A.  Well,  if  you  are  asking  if  we  have  to  notify 
them  between  each  group  of  jobs  they  got,  no,  that 
is  a  distinguishing  feature  between  them  being  regu- 
lar and  irregular. 

Q.  Did  you  keep  a  file  for  each  installer  and  keep 
his  work  order  in  that  file,  or  just  how  did  that 
work? 

A.  Part  of  the  time,  part  of  this  period  we  did 
that,  part  we  didn't. 

Q.     What  do  you  mean  by  that? 

A.  Well,  it  is  just  a  difference  in  establishing 
procedures  in  the  office.  There  is  one  part  of  the 
time  in  this  period  we  did  keep  a  specific  file  for 
each  man  and  keep  all  of  the  work  orders  in  it. 
At  another  part  of  this  jjeriod  we  didn't  do  it. 

Q.  Who  handed  the  work  orders  out  to  the  in- 
stallers, did  they  go  right  to  the  file  and  get  their 
orders,  or  did  somebody  give  them  to  them?  [25] 

A.  Generally  speaking,  they  were  passed  out 
hand  to  hand  by  Mr.  Williams  or  one  of  his  as- 
sistants. 
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Q.  Was  there  any  written  agreement  ])etwe(!i 
}'our  company  and  tlie  installers  other  than  the  work 
order?  Was  that  the  only  thing  in  writing  as  be- 
tween yon  and  the  installers,  that  is,  Alsco  and  the 
installers? 

A.     In  the  way   of  an   agreement? 

Q,     Right.  A.     Not  that  I  know  of. 

Q.  Wonld  the  work  order  be  the  only  thing  that 
would  indicate  an  agreement?  Was  there  anything 
else?  A.     In  writing? 

Q.     In  writing.  A.     Yes. 

Q.     You  sa}^  there  was  other  things  in  writing  ? 

A.  No,  that  was  the  only  thing  that  represented 
an  agreement  in  writing. 

Q.  Were  pay  negotiations  entered  into  at  the 
time  an  installer  picked  up  his  work  order? 

A.     Sometimes. 

Q.  Who  set  the  prices,  unit  prices,  as  to  which 
the^se  installers  w^ould  be  paid? 

A.  Those  prices  were  generally  arrived  at  from 
a  conference  that  all  the  installers  and  applicators 
that  were  interested  would  attend,  and  the  manage- 
ment and  production  [26]  department,  w^e  sat  down 
and  negotiated  them,  so  to  speak. 

Q.  As  I  understand  your  testimony  as  to  work 
done  in  the  work  order  they  were  paid  by  the  unit 
price  %  A.    Yes. 

Q.  As  to  extra  work,  it  was  a  different  j)ay 
system,  is  that  correct? 

A.  No,  not  a  different  pay  system,  it's  a  dif- 
ferent pay  basis. 
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Q.  Well,  they  were  not  paid  by  the  unit  ])Ti('e  for 
extra  work,  were  they? 

A.     I  don't  understand  you,  by  the  "unit  price"? 

Q.  Well,  piecemeal ;  was  it  pi(^cemeal.  Was  the 
basis  of  extra  work  paid  on  a  i)iece]nea]  basis  ? 

A.  No,  I  have  already  stated  I  think  in  almost 
all  cases  the  basis  of  extra  work  was  the  time  spent 
on  the  extra  work, 

Q.  And  what  would  extra  work  be  and  what 
would  be  your  definition  of  extra  work? 

A.  Well,  to  a  large  extent  extra  work  was  not 
defined  by  us,  it  was  defined  by  the  installers,  be- 
cause in  most  cases  we  never  saw  it  or  had  any  par- 
ticular interest  in  seeing  it.  It  was  a  matter  of  judg- 
ment with  them.  If  a  man  ])ut  \\\)  a  storm  window 
and  he  found  out  that  he  had  to  have  blind  stops, 
that  isn't  the  usual  thing,  he  [27]  considered  it 
extra,  so  he  charged  extra. 

Q.  And,  as  I  understand,  he  listed  the  hours  it 
took  him  to  do  that  extra  work  and  you  paid  him? 

A.  Sometimes  he  listed  the  hours  and  sometimes 
he  didn't. 

Q.  Well,  any  hours  that  were  listed,  you  paid 
him  on  the  basis  of  what  he  says  in  his  order? 

A.  Almost  invariably  we  paid  on  what  was  on  the 
work  order. 

Q.  Were  these  installers  free  to  accept  or  reject 
any  work  order  that  was  offered  to  them? 

A.     Yes. 

Q.     In  the  event  that  a  work  order  was  offered  to 


vs.  United  Sfafcs  of  America  55 

(Testimony  of  Milton  L.  Lee.) 

an  installei"  and  lie  tnrned  it  down,  what  wonld  hap- 

])e)i  tlien,  if  anything'? 

A.  Well,  I  don't  know  what  you  mean,  what 
would  happen? 

Q.  Well,  was  he  given  another  work  order,  or 
if  you  oifered  a  work  order  to  one  installer  and  he 
turned  that  one  down,  would  he  get  another  job, 
or  just  what  would  happen  to  if? 

A.  Well,  yes  and  no,  the  circumstances  would 
determine  that. 

Q.  By  "yes  and  no,"  you  mean  sometimes  an 
installer  would  be  given  another  job  and  some- 
times he  wouldn't? 

A.     It  is  still  based  on  having  turned  one  down  ? 

Q.     Right. 

A.  Well,  I  am  not  familiar  with  any  situation 
like  that  [28]  myself.  I  do  know  that  installers 
turned  down  work  orders  because  they  had  some- 
thing else  to  do.  They  had  a  job  of  somebody  else's 
to  go  on,  or  wanted  to  make  a  trip,  or  something. 
Well,  as  I  say,  except  for  unfinished  work  or  bad 
performance,  a  fellow  would  get  another  job,  yes. 

Q.  Do  you  know  of  your  own  knoAvledge  of  any 
work  order  which  an  installer  turned  down  ])ecause 
he  wasn't  satisfied  with  the  price  or  the  money  he 
was  going  to  get  on  that  job?  A.     Yes. 

Q.  And  as  to  that  particular  type  of  situation, 
what   would   happen   to    the   installer,   then? 

A.  Well,  that  particular  type  of  situation  would 
generally  be  referred  to  me  and  in  every  case  that 
I  can  recall  I  negotiated  with  this  particular  ap- 
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]->lifatoT  or  installer  and  workcMJ  out  a  satisfaotoiy 

pay  basis,  that  is  my  kllo^Ylede,•o  oP  it. 

Q.  Have  there  been  times  wh(Mi  an  installer  has 
a])plied  for  work  with  yon,  maybe  one  of  your 
regular  installers,  and  you  haven't  had  a  job  for  him 
at   that   time? 

A.     ^'(^s,  that  frequently  happens. 

Q.  S])eakino-  of  Alsco,  have  you  referred  him  to 
a  competitor  in  those  cases? 

A.  Yes,  I  have  referred  a  great  many  men  to 
competitors.  [29] 

Q.  Have  ilunv  been  jobs  where  more  than  one 
applicator  was  required  on  that  particular  job,  in 
other  words,  two  or  more  applicators  worked  on  dif- 
ferent jobs?  A.     Yes. 

Q.  If  a  question  came  up  in  the  performance  of 
that  job,  which  applicator's  word  would  control  as 
to  what  should  be  done? 

A.     Well,  I  am  not  in  a  position  to  answer  that 

question. 

Q.  I  think  you  stated  on  direct  examination  that 
there  are  times  when  an  installer  would  hire  a 
helper  to  help  him?  A.     Yes. 

Q.  And  that  installer  was  hired  by  the — helper 
was  hired  by  the  installer  and  discharged  by  the  in- 
staller? A.     Yes. 

Q.  Now,  did  you  keep  the  pay  records  of  that 
helT3er  at  all  ?  A.     Yes,  we  did,  in  some  cases. 

Q.  Yon  handled  the  money  for  the  applicator,  is 
that  right?  A.     In  some  cases. 
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Q.  ^Yho  furnished  the  materials  that  went  into 
any  particular  job? 

A.  Are  you  speaking-  al)out  any  particular  job, 
you  mean  one  of  our  contracts'? 

Q.  In  general,  who  furnished  the  materials  that 
went  into  these  jobs?  [30] 

A.     The  Company  did. 

Q.     Who  delivered  them  to  the  job  site? 

A.     The  applicator  and  installer. 

Q.  Was  anything-  else  furnished  by  your  com- 
pany other  than  materials  ? 

A.  I  don't  know  of  anything,  I  don't  quite  follow 
the  question. 

Q.  Did  you  ever  loan  out  ladders,  or  anything 
like  that? 

A.  Yes,  we  have  loaned  out  tools  which  an  in- 
staller wouldn't  normally  be  expected  to  have. 

Q.  Did  your  company  have  supervisors  or  other 
personnel  such  as  salesmen,  that  would  go  out  on 
jobs  when  they  were  in  the  jjrocess  of  being  com- 
])leted  and  observe  the  job  in  progress  and  possibly 
make  some  instructions  or  suggestions  to  the  in- 
staller? 

A.  We  had  no  supervisors,  we  had  no  regular 
system  of  inspecting  jobs,  and  if  a  salesman  directed 
an  installer,  he  did  it  on  his  own. 

Q.  Did  any  of  the  salesmen  go  out  and  look  the 
jobs  over?  A.     Yes,  it  has  been  done. 

Q.  Were  they  supj^osed  to  go  out  and  look  the 
jobs  over? 

A.     Well,  I  don't  know  what  you  mean  by  "sup- 
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posed  to."  It's  true  that  the  Company  would  like 
to  have  every  salesman  go  out  and  see  a  job  while 
it's  in  the  process  of  application,  but,  as  a  practical 
matter,  it's  more  rare  [31]  than  usual. 

Q.  Was  it  the  policy  of  your  Company  that  they 
were  supposed  to  go  out  and  look  at  ,io])s  ? 

A.     We  encouraged  them  to  do  it,  that  is  right. 

Q.     Did  either  the  plant  foreman,  Mr.  Williams, 
or  you  ever  go  out  and  look  at  a  job'? 
■  A.     Together  •? 

Q.     Well,  not  together,  but  either  one  of  you ! 

A.  Well,  I  can't  speak  for  Mr.  Williams,  except 
that  I  think  he  did.  As  far  as  I  am  concerned,  I  have 
been  out. 

Q.  And  on  these  jobs  that  you  have  gone  out  to 
look  at,  have  you  ever  made  any  suggestions  to 
the  applicators'? 

A.  Specifically,  I  can't  recall  any  directions  I 
have  given  an  applicator  on  a  job  that  had  to  do  with 
his  work, 

Q.     You  can't  remember  any'? 

A.  No,  I  can  remember  a  couple  of  instances  in 
which  changes  in  the  contract  or  additions  to  the 
contract  have  been  made  and  which  I  have  told  the 
man  that  instead  of  doing  half  a  job  that  "We  are 
going  to  do  the  whole  job,  or  that  we  are  going  to 
add  a  little  siding  to  the  back  of  his  house,  or  do  a 
gable,  or  put  an  awning  on,"  or  something  like  that, 
which  would  actually  amount  to  additional  work; 
but  as  far  as  offering  advice  in  a  situation  like  that 
at  a  job,  I  don't  recall  ever  having  [32]  done  it. 
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Q.  You  can't  recall  ever  giving  any  directions  to 
an  ai)plicator  on  a  job? 

A.  Yes,  if  lie  wanted  to  know  how  to  get  to  an- 
other job,  I  certainly  would  tell  him. 

Q.     If  what? 

A.  If  he  w^anted  to  get  from  one  job  to  another, 
I  would  tell  him,  sure. 

Q.  No,  have  you  ever  given  any  directions  to  an 
applicator  on  these  jobs  that  you  have  gone  out  to 
look  at,  have  you  ever  given  them  any  directions  as 
t(^  that  job? 

A.  Well,  I  just  answered  that  question,  no,  not 
that  I  recall. 

Mr.  Ewing:  May  I  have  the  deposition  opened 
and   ])ublished? 

The  Court:     Do  you  want  it  published? 

Q.  (By  Mr.  Ewing) :  Do  you  recall  when  you 
were  in  my  office  on  the  21st  day  of  November  of 
last  year  for  me  to  take  your  deposition? 

A.     Yes. 

Q.  And  were  you  present  with  an  attorney  at 
that  time?  A.     Yes. 

Q.  And  after  the  deposition  was  taken,  did  you 
read  it  and  sign  it  as  l^eing  correct? 

A.     Yes.  [33] 

Q.  Referring  to  page  16  of  this  dej)osition,  line 
22,  this  is  testimony  that  was  given  at  that  time: 

"Q.     On  these  jobs  that  you  have  gone  out  to 
look  at,  have  you  ever  made  any  suggestions? 
■'^-A_.'' Surely.  ■•',"''' 

"Q.     And  you  expected  them  to  be  followed?-    r 
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"A.  Well,  if  I  made  a  suggestion,  I  certainly 
would. 

"Q.     Have  you  ever  given  any  directions'? 

"A.     To    an    applicator? 

"Q.     Yesr' 

Q.     (By  Mr.  Ewing)  :     Now,  is  that  true? 

A.  Well,  you  have  asked  me  a  series  of  ques- 
tions in  which  you  said  have  I  ever  given  them  any 
directions.  Well,  as  I  said  here  a  few  minutes  ago, 
if  we  had  an  addition  for  a  job,  or  a  change  in  the 
procedure,  why  of  course  I  would  give  them  di- 
rections. You  asked  me  if  I  would  tell  a  man  how  to 
do  a  specific  job  at  a  specific  time.  I  don't  remember 
ever  doing  it. 

Q.  Now,  I  didn't  ask  you  whether  you  told  him 
how  to  do  the  whole  job,  I  just  asked  you  whether 
you  have  been  out  on  jobs  and  ever  given  directions 
in  reference  to  that  job,  maybe  on  only  one  par- 
ticular point  on  that  job? 

A.     I  said  I  couldn't  rememl)er  having  done  it. 

Q.  Well,  is  your  testimony  in  the  deposition  cor- 
rect, [34]  referring  to  page  17,  line  1: 

"A.  Well,  if  I  made  a  suggestion,  I  certainly 
would."  Indicating  that  you  wanted  them  followed: 

"Q.     Have  you  ever  given  any  directions? 

"A.     To  an  applicator? 

"Q.     Yes. 

*'A.     If  the  occasion  arose,  I  would,  yes." 

A.     Yes,  I  think  that  is  accurate. 

Q.  (By  Mr.  Ewing) :  Later  on,  on  the  same 
page,  and  down  at  line  17: 
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"Q.  Well,  I  aivi  just  speaking'  g'eneralh",  not  ol' 
any  ])nrticiilar  jol),  hut  just  of  all  the  jobs  in  gen- 
eral. You  say  you  can't  remember  of  your  own 
knowledge  when  you  ever  have  given  any  directions, 
is  that  right? 

"A.     Well,  no,  1  don't. 

"Q.  But  you  had  the  power  to  give  the  direc- 
tions'? A.     Yes. 

"Q.  And  if  those  directions  weren't  followed, 
what,  if  anything,  would  happen  to  the  applicator'? 

"A.  Well,  we  would  be  inclined  not  to  give  him 
another  job." 

Q.     (By  Mr.  Ewing) :     Is  that  alwut  right?  [35] 

A.     Yes. 

Q.  Has  there  ever  been  a  time  within  your 
knowledge  wdien  an  applicator  has  been  put  off  a  job 
during  the  course  of  that  job?  I  think  you  have  al- 
ready testified  on  direct  that  ,vou  have  discharged 
ajiplicators  during  the  course  of  the  work  for  rea- 
sons, not  doing  satisfactory  work,  or  something 
similar  to  that,  is  that  right?  A.     Yes. 

Q.  Do  you  feel  that  you  have  the  power  to  dis- 
charge a  man  during  the  course  of  a  job? 

Mr.  Lyman:  Objection,  your  Honor,  when  he 
says  the  question,  "Do  you  feel  that  you  have  the 
])ower,"  that  is  getting  into  conjecture,  that  is  for 
the  Court  to  decide  on  the  line  of  facts. 

The  Court:     No,  no,  overruled. 

Q.  (By  Mr.  Ewing) :  The  question  is :  Do  you 
have  the  power  to  discharge  a  man  off  his  job  during 
the  course  of  that  job? 
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A.     For  1)ad  workmanship? 

Q.     Well,  for  any  reason?  A.     Yes. 

Q.  Wonld  there  l)e  times  when  a  home  owner  or 
enstoracr  would  call  into  yonr  ofHce  durino-  the  per- 
formance of  the  work  and  say  he  was  dissatisfied 
with  the  work  that  that  ai)])licator  was  doin,"-,  does 
that  ever  happen  ?  [36]  A.     Yes. 

Q.  What  wonld  he  done  then  in  refeivnee  to  that 
applicator,  would  he  ever  he  taken   off  a  joh? 

A.  Well,  T  don't  recall  an  instance  in  which  a 
man  was  taken  off  a  joh  for  that  reason  under  those 

circumstances. 

Q.     AQ,-ain  referring  to  the  deposition,  on  ])ag:e  22, 

line  23: 

"Q.  Would  there  be  times  when  a  home  owner 
would  call  into  your  office  during  the  performance 
of  the  work  and  say  he  was  dissatisfied  with  the 
work?  A-     Yes. 

"Q.     What  would  be  done  then? 

"A.  Well,  on  occasion  the  job  would  be  taken 
away  from  the  man  that  was  doing  it,  and  on  otlu>r 
occasions  the  home  owner  would  probably  be  edu- 
cated as  to  why  he  was  doing  what  he  was,  and 
some  cases  the  home  owner  would  complain  about 
the  work  being  done  when  maybe  it  was  a  matter 
of  what  he  had  to  work  with." 

Skipping  down  to  line  18  on  page  23 : 

"Q.  Would  that  be  done  strictly  on  the  word  of 
tlK'  home  owner  over  the  telephone? 

^'A.     No. 
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''Q.  Somebody  would  go  out  and  look  at  the 
.job  i  [37] 

"A.  They  don't  do  anything  stri(3tly  on  what  a 
jterson  might  say,  a  snap  judgment, 

"Q.  Somebody  from  your  office  then  would  go 
out  and  look  the  job  over  at  that  time? 

'*A.     Surely. 

"Q.  And  the  person  that  went  out  from  your 
office  would  inspect  the  job  at  that  time  and  find 
out  what  the  dissatisfaction  w-as  al)out,  I  assume, 
is  that  right?  A.     Yes. 

"Q.  And  if  that  representative  from  your  office 
felt  that  the  work  was  not  being  done  in  a  satis- 
factoiy  manner,  then  that  person  who  went  out  from 
your  office  would  excuse  that  applicator  from  that 
job? 

"A.  Yes,  that  is  about  the  way  it  would  work, 
yes." 

Q.  (By  Mr.  Ewdng)  :  Now,  is  that,  as  T  have 
just  read,  correct? 

A.     That  is  essentially  correct. 

Q.  Did  the  installers  share  in  the  profits  or 
losses  of  your  business  at  all?  A.     No. 

Q.  Were  there  any  occasions  that  you  know^  of 
where  an  installer  was  taken  off  a  job  before  it  was 
completed  and  moved  to  another  job?  [38] 

A.  Oh,  yes,  there  have  been  several  occasions 
when  installers  have  been  asked  to  go  from  one  job 
to  another. 

Q.     Who  were  they  asked  by? 

A.    Well,  usually  Mr.  Williams,  I  would  say. 
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Q.  And  if  lie  asked  t'neni  to  ^o,  T  assume  h(> 
meant  wliat  he  was  saying-,  they  liad  lietter  go,  is  that 
rig'ht  ? 

Ml'.  Lyman:     Olijection,  your  Honor. 

The  Court :     Sustained. 

Q.  (By  Mr.  Ewing) :  When  Mr.  Williams  told 
a  man  to  go  to  another  job  after  he  had  started  one, 
as  a  rule  did  these  applicators  go? 

]\rr.  Lyman:  Objection,  your  Honor,  this  is  hear- 
say. Mr.  Williams  is  here. 

The  Court:     Sustained. 

Q.  (By  Mr.  Ewing)  :  You  say  that  there  were 
occasions,  however,  when  a  man  was  taken  off  a 
joli  before  it  was  completed  and  moved  to  another 
job  ? 

A.  Well,  if  I  understand  your  question,  sir,  he 
was  terminated  on  one  joli  and  put  on  a  job. 

Q.  To  your  knowledge,  was  an  installer  ever 
taken  off  a  job  that  he  had  originally  started,  was  he 
ever  taken  off  that  job  before  it  was  finished  and 
7)ut  on  some  other  job? 

A.  Oh,  I  know  of  occasions  when  they  have  had 
two  or  three  jobs  running  concurrently,  yes.  [39] 

Q.  Did  the  installer,  do  you  know  of  your  own 
knowledge  whether  the  installer  who  was  moved  to 
the  second  jol)  always  returned  to  the  first  job? 

A.  I  don't  know  of  any  situation  when  he  didn't 
return  to  the  first  job. 

Q.  A"ou  don't  know  whether  tliat  has  happened 
or  not,  is  that  correct? 
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A.  Well,  I  know  that  they  always  returned  to 
their  original  jobs  and  finished  them. 

Q.  Isn't  it  true,  Mr.  Lee,  that  you  have  always 
considered  these  installers  that  have  worked  for 
you  to  be  contract  employees'? 

Mr.  Lyman:  Objection,  your  Honor,  this  is  a 
legal  conclusion  he  is  asking-  the  witness. 

The  Court:     Sustained. 

Q.  (By  Mr.  Ewing)  :  Referring  to  the  deposi- 
tion, on  page  27,  beginning  at  line  3: 

"Q.  Will  you  state  whether  or  not  you  felt  that 
you  could  move  the  installers  around  from  one  job 
to  another  at  your  discretion*? 

"A.  Well,  the  applicators  and  installers  with  us 
have  always  been  considered  to  be  contract  employ- 
ees." 

Mr.  Lyman :  Objection,  your  Honor,  the  fact  that 
it  [40]  is  in  the  deposition  doesn't  cure  anything.  It 
is  not  an  inconsistent  statement  and  before  counsel 
can  use  a  deposition  it  seems  to  me  he  has  to  show, 
first,  that  there  is  an  inconsistent  statement  which 
is  inadmissible  in  evidence. 

The  Court :  No,  he  can  use  the  deposition  for  any 
purpose. 

Mr.  Lyman:  Do  I  understand  the  Court  cor- 
rectly to  say  to  make  admissible  what  would  ordi- 
narily not  be  admissible? 

The  Court:  No,  that  isn't  what  I  had  in  mind. 
What  is  inadmissible  about  that,  that  is  a  statement 
by  this  witness   against   interest,   isn't   it? 

Mr.  Lyman:    Well 
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Mr.  Ewing-:  It's  my  understanding,  your  Honor, 
and  I  intend  to  do  so  after  I  finish  questioning  this 
witness,  I  intend  to  admit  the  entire  deposition  into 
evidence  for  substantive  purposes,  and  T  understand 
under  Federal  Rules  of  Civil  Procedure,  Points  B 
and  27-F,  that  such  a  thing  can  be  done  in  this  ty])e 
of  a  situation. 

Mr.  Lyman :  Well,  your  Honor,  I  understand 
that  the  deposition  is  admissible  if  the  witness  is  not 
present  or  to  prove  inconsistent  statements  which 
would  be  evidentiary. 

The  Court :  Mr.  Ewing,  you  mean  Rules  27-B  and 
27-F  ?  You  had  better  get  a  better  rule.  [41] 

Mr.  Ewing:  Excuse  me,  your  Honor,  26,  Rule 
26.  I  am  referring  to  26-D  1  and  2,  and  26-F. 

The  Court:  If  this  were  the  president  of  the 
corporation  or  the  managing  agent,  I  would  see 
no  reason  why  D-2  wouldn't  apply  to  him,  do  you? 

Mr.  Lyman:  Sure,  but  my  point  was,  your 
Honor,  certainly  it  can  be  used  for  any  purpose  but 
not  to  make  admissible  what  is  obviously  inadmis- 
sible evidence.  For  instance,  if  you  asked  him  a 
legal  conclusion  which  is  inadmissible,  which  is  ob- 
jectionable, and  the  Court  sustained  it,  it  isn't  cured 
by  the  fact  that  he  might  have  asked  it  on  a  deposi- 
tion. 

The  Court:  That  is  true,  the  conclusion  you  are 
talking  about  is  when  he  referred  to  his  contract 
employees,  I  assume.  I  presume,  however,  since  that 
particular  question  has  reference  to  "contract  em- 
ydoyees"  which  would  indicate  it  was  calling  for  a 
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legal  conclusion,  and  so,  therefore,  the  particulai- 
question  might  be  sustained  in  that  respect,  but  that 
doesn't  make  the  deposition  inadmissible.  It  can  be 
used  for  more  than  impeachment,  Mr.  Lyman. 

Mr.  Lyman:     Yes,  I  understand  that. 

The  Court:  And  this  particular  question,  I  will 
sustain  the  objection  on  the  ground  it  calls  for  a 
legal  conclusion. 

Mr.  Emng:  As  to  the  answer  I  would  move  that 
it  [42]  should  l)e  considered  and  can  be  considered 
based  on  the  principle  that  it  is  an  admission  against 
interest. 

The  Court:  Well,  what  do  you  mean  by  "con- 
tract employee"? 

Mr.  Ewing:  Well,  I  don't  know  what  he  means, 
I  am  going  to  ask  him  that. 

The  Court :  That  was  your  question,  though,  you 
used  the  term,  he  didn't. 

Mr.  Ewing :     Well,  originally  he  used  the  term. 

The  Court:  Well,  you  haven't  read  any  place  yet 
where  he  used  the  term. 

Mr.  Ewing:  Well,  I  stated  in  his  deposition  his 
answer  to  a  question  was : 

"A.  Well,  the  applicators  and  installers  with  us 
have  always  been  considered  to  be  contract  employ- 
ees. 

That  is  his  answer  to  a  question  of  mine. 

The  Court:     What  was  your  question,  again? 

Mr.  Ewing  (Reading)  : 

"Q.     Will  you  state  whether  or  not  you  felt  that 
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yon  could  move  the  installers  around  from  one  job 

to  another  at  your  discretion?" 

The  Court:  You  are  not  objecting  to  that  ques- 
tion, are  you,  Mr.  Lyman?  [43] 

Mr.  Lyman :     No,  that  question  is  all  right. 

The  Court:  All  right.  Then,  the  answer  should 
be,  likewise,  admissible,  shouldn't  it? 

Mr.  Lyman:  Well,  it  is  not  responsive  here.  I 
see  what  you  mean,  your  Honor ;  it  is  not  responsive 
here  in  the  deposition. 

The  Court:  Well,  I  wouldn't  say  it  isn't  respon- 
sive. I  think  from  what  Mr.  Ewing  just  read  it  is 
responsive.  You  might  not  like  the  answer  but  it  is 
still  responsive. 

Mr.  Lyman :  Oh,  yes.  If  the  Court  please,  in  the 
next  question  Mr.  Ewing  says : 

"Q.     That  wasn't  the  question " 

so  he  has  disowned  it,  himself. 

The  Court:  Well,  that  doesn't  mean  it  is  not  ad- 
missible now,  does  it?  He  can  ask  him  again  twice 
or  three  times. 

Mr.  Lyman:     Again,  he  said: 

''Q.  That  isn't  the  question,  Mr.  Lee.  The  ques- 
tion was,  if  you  can  state  whether  or  not  you  felt 
that  you  could  move  one  installer  from  one  job  to 
another  at  your  discretion? 

"A.  I  don't  feel  that  way,  and  I  never  have, 
no." 


That  is  not  a  responsive  question  and  answer  because 
Mr.  Ewing  [44]  has  disavowed  all  these  things  be- 
fore. 
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The  Court:  His  disavowal  doesn't  take  tlieni  out 
of  the  desposition. 

Mr.  Lyman  :  His  disavowal  doesn't  take  them  out 
of  the  deposition  but  I  think  it  should  not  be  ad- 
missible to  cui'e  a  witness  who  is  prohibited  from 
answering-  to  a  legal  conclusion. 

The  Court:  Well,  I  think  under  the  circum- 
stances since  it  is  his  term,  well,  I  am  not  saying 
what  the  etfect  of  it  would  be,  but  I  think  I  will 
let  it  stay  in.  I  think  I  will  permit  the  answer. 

Q.  (By  Mr.  Ewing) :  Taking,  first,  your  reason- 
able experience  in  this  type  of  work,  Mr.  Lee,  isn't 
it  true  that  the  job  can  be  done  without  close 
supervision  ? 

A.  Well,  as  I  said  before,  it  is  being  done,  we 
have  never  had  close  supervision  for  it. 

Q.  Isn't  it  true,  I  believe  you  stated  on  your 
direct,  that  these  installers  usually  have  two  or 
three  years'  experience  in  this  type  of  work,  isn't 
that  correct  ? 

A.  No,  I  didn't  answer  that.  I  was  asked  how 
many  years'  experience  they  had  in  this  period  of 
time,  and  I  said  I  thought  about  two  years'  ex- 
perience, on  an  average. 

Q.  Well,  taking  an  installer  of  two  or  three 
years'  experience,  would  it  be  necessary  to  watch 
him  closely  in  order  to  do  this  work,  in  order  to  do 
a  job  properly?  [45] 

A.  Well,  we  would  be  more  aware  of  what  he 
turned  in. 

Q.    What  do  you  mean  by  that  ? 


TO  Alsco  Storm  Windoirs,  Inc.,  ef  al. 

(Testiinoiiy  of  Milton  L.  Lee.) 

A.  Well,  I  think  we  would  be  a  little  more  cau- 
tious about  whether  or  not  he  brought  in  the  pay- 
ments when  he  finished  the  job,  which  they  are  sup- 
posed to  do,  and  a  man  that  had  had  moi-e  experi- 
ence, and  by  that  we  would  be  guided. 

Q.  Taking'  a  man  of  five  to  ten  years'  experience, 
Avould  it  be  necessary,  in  your  opinion,  to  watch  him 
closely  in  reference  to  him  doing  his  job? 

A.  I  don't  know  what  .you  mean  ))y  watching  him 
closely,  T  mean. 

Q.  You  state  that  you  do  not  hire  suj)erYisors, 
is  that  correct?  A.     That  is  right. 

Q.  Now,  what  is  your  definition,  what  would  you 
term  a  supervisor? 

A.  Oh,  a  man  whose  sole  job  it  was  to  go  around 
and  see  that  somebody  else  did  a  job. 

Q.  And  taking  that  job  description  which  you 
just  gave,  would  a  person  like  that  be  necessary 
in  this  type  of  work?  In  other  words,  is  it  neces- 
sary to  have  soniel)ody  stand  over  that  man,  watch- 
ing him  all  the  time,  in  this  type  of  work? 

A.     No.  [46] 

Q.  And  as  pointed  out  in  your  deposition,  you 
have  at  times  gone  out  and  checked  work,  haven't 
vou  ?  A.     Yes. 

Q.  And  you  have  given  suggestions  before, 
haven't  you?  A.     Well,  sure  I  have. 

Q.  And  you  have  given  directions  before,  haven't 
you  ? 

A.     Well,  what  do  you  mean  "directions"? 

Q.    Yes  or  no. 
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A.  DiTection  .''  T  liave  already  testified  that  if  I 
had  a  change  in  the  job  or  a  change  in  the  procedure, 
I  would  give  directions,  of  course. 

Q.  Has  Alsco  ever  issued  directives  to  installers, 
I  will  call  them  directives,  or  bulletins,  or  something 
to  that  etfect? 

A.     Yes,  we  have  issued  Iwlletins. 

Q.  So  there  are  things  in  writing  other  than  just 
the  work  orders  tliat  are  issued  to  the  installers, 
is  that  correct ? 

A.  Well,  ,yes,  there  is  more  or  less  a  general  set 
of  rules,  there  have  been  from  time  to  time. 

Q.     What  do  you  mean  by  ''general  set  of  rules"? 

A.  Well,  they  would  outline  procedures  that  we 
would  like  to  have  followed  in  the  prosecution  of  a 
job. 

Q.     Who  is  "they"  when  you  refer  to  "they"? 

A.     The  bulletins.  [47] 

Q.  They  would  outline  the  procedures  which  you 
would  like  to  have  followed?  A.     Yes. 

Q.  Isn't  it  true  that  you  expected  them  to  be  fol- 
lowed? 

A.     Well,  T  think  that  could  be  said,  yes. 

Q,  As  I  understand  your  testimony  on  direct, 
when  a  job  was  completed  the  installer,  if  it  was  not 
a  cash  transaction,  the  installer  was  to  get  a  com- 
])letion  slip  signed  by  the  home  owner,  is  that  cor- 
rect! 

A.     We  generally  required  one  or  the  other,  yes. 

Q.  Was  an  installer  ever  paid  for  that  job  before 
he  got  that  completion  slip  signed?  A.     Yes. 
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Q.     In  fnll?  A.     Yes. 

Q.  AMiat  is  the  necessity  for  the  completion 
slip? 

A.     So  the  com])any  can  gvi  its  money. 

Q.  And  who  picks  np  the  money  if  it  is  a  cash 
ti'ansaction  ? 

A.  AVell,  it  conld  be  ])icked  n])  at  the  time  of 
completion  of  the  job  l)y  the  installer,  it  could  be 
picked  up  then  or  later  by  a  salesman,  or  it  could 
he  mailed  into  the  com])any  l)y  the  customer. 

Q.  If  the  installer  picks  up  the  money,  he  de- 
livers it  to  one  of  Alsco 's  representatives,  I  assume? 

A.     Correct.  [48] 

Q.  How  is  the  installer  paid,  is  he  paid  by  check 
or  is  he  paid  out  of  the  cash  ? 

A.     Paid  ])y  check. 

The  Court :  Mr.  Ewing,  let  us  have  a  recess  now 
for    ten    minutes. 

(Whereupon,  a  recess  was  taken  for  a  period 
of  ten  minutes.) 

Q.  (By  Mr.  Ewing)  :  Mr.  Lee,  have  there  been 
instances  within  your  knowledge  when  the  home 
owner  did  not  sign  the  completion  slip? 

A.     Yes. 

Q.  And  generally  what  would  be  done  then,  if  he 
didn't  sign  the  slip,  if  the  customer  did  not  sign  the 
slip?  A.     We  would  ask  him  why  not. 

Q.  Would  the  installer  bring  that  slip  back  to 
you  and  tell  you  what  the  complaint  of  the  home 
owner  was  ?  A.     He  could  have,  yes. 
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Q.  And  assuming-  that  there  had  to  be  some  more 
work  done  on  that  jol)  in  order  to  satisfy  the  home 
owner,  would  that  installer  be  returned  to  that  job 
to  do  that  work  ?  A.     Yes. 

Q.  Would  it  always  be  that  installer  that  went 
back  to  finish  that  job? 

A.  If  he  was  still  around,  it  would  always  be 
that  installer,  yes.  [49] 

Q.     You  are  sui-e  of  that  ? 

A.     That  is  my  knowledge. 

Mr,  Ewing:  At  this  time,  your  Honor,  I  would 
move  the  admission  of  this  deposition  taken  in  No- 
Aember  of  1960,  of  Milton  Lee's,  for  substantive 
])urposes. 

Mr.  Lyman:  Your  Honor,  I  don't  understand 
that,  the  witness  is  here.  If  there  is  any  incon- 
sistency, certainly  it's  counsel's  position  to  bring-  it 
out,  but  to  i)ut  the  whole  deposition  in  as  evidence, 
T  think  it's  immaterial  in  the  first  place,  and  T  object 
to  it.  [50] 

-»       -x-       * 

The  Court:  I  think  that  is  what  the  rule  says, 
so  I  will  admit  the  deposition  and  consider  it  as  evi- 
dence. I  assure  you  that  I  will  not  consider  the  im- 
material testimony  as  being  binding  upon  you.  [52] 
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''DEPOSITION  OF  MILTON  L.  LEE 

Appearances : 

JOSEPH  J.  LYMAN, 
Attorney  at  Law, 

1001  Connecticut  Avenue,  N.W., 
Washington  6,  D.  C.,  by 
WILLARD  J.  ROE, 

For  the  Plaintiffs. 

DALE  M.  GREEN, 

United   States  Attorney,   Eastern   District 
of  Washington,  by 
ROBERT  F.  EWING, 

Assistant  LTnited.  States  Attorn(\y, 
For  the  Defendant. 

Deposition  of  Milton  L.  Lee,  taken  on  behalf  of 
the  defendant  in  the  above-entitled  causes,  l^efore 
Donald  B.  Oden,  Notary  Public,  pursuant  to  stipu- 
lation of  counsel,  at  ]  :30  o'clock  p.m.  on  the  21st 
day  of  November,  1960,  Federal  Building,  Spokane, 
Washington. 

Mr.  Ewing:  Let  the  record  show  that  this  de]")0- 
sition  is  being  taken  pursuant  to  agi'eenient  [53] 
between  co-counsel  for  the  plaintiffs,  Willard  J. 
Roe,  and  Robert  F.  Ewing,  Assistants  United  States 
Attorney,  pursuant  to  the  Federal  Rules  of  Civil 
Procedure. 

Let  the  record  also  show  that  the  plaintiffs  are 
represented  at  the  taking  of  this  deposition  by  Wil- 
lard J.  Roe,  co-counsel  for  the  plaintiffs. 
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Anything'  furthpi''? 

(Oif  the  record  discussion.) 

Mr.  Ewing:  Yes,  all  objections  will  be  deemed 
to  be  reserved  until  time  of  trial. 

T  will  be  asking  most  of  the  questions  and  answer 
as  directly  as  you  can. 

"MILTON  L.  LEE 

being  first  duly  sworn,  M^as  examined  on  behalf  of 
the  defendant  and  testified  as  follows: 

"By  Mr.  Ewing: 


"Q 


"A 

"Q 

"A 
"Q 

"A 


What  is  your  name,  please? 


My  name  is  Milton  L.  Lee. 
And  your  address? 

West  3236  Houston,  Spokane,  Washington. 
And  what  is  your  occupation? 
I  am  the  Manager  of  Alsco  Northwest. 
"Q.     By  Manager,  you  mean  also  President  of 
Alsco  Northwest?  [54] 

"A.     Well,  my  present  occu|)ation  is  Manager. 
"Q.     What  was  your  status  with   Alsco   North- 
west from  1955  through  1958? 
"A.     I  was  President. 
"Q.     That  is  with  Alsco  Northwest? 
"A.     Alsco  Northwest,  Incorporated. 
"Q.     And  were  you  also  President  of  Alsco  Storm 
Windows,  Inc.?  A.     I  was. 

"Q.     And  were  you  President  of  that  company 
from  1955  to  1958?  A.     Yes. 

"Q.     And  in.  your  capacity  as  President  of  these 
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two  corporations,  do  you  know  what  tlic^  ])T()C(^ss 
was  for  receiving  work  orders  to  be  given  to  in- 
stallers'? A.     Yes,  I  do. 

"Q.  And  what  was  that  procedure?  How  did 
you  receive  the  work  orders? 

*'A,  Well,  we  received  the  work  orders  from 
dealers  and  field  representatives. 

"Q.  Were  these  dealers  and  field  represoiitatives 
em]3loyees  of  yours?  A.     Sometimes. 

"Q.  And  those  who  weren't  employees,  what 
w^as  their  [55]  status  in  reference  to  your  c()m])any? 

"A.  Well,  they  would  be  independent  dealers, 
just  buying  from  us. 

"Q.  And  these  are  the  people  that  you  received 
work  orders  from ;  I  mean,  they  got  tlie  orders  for 
you? 

"A.     They  made  out  the  orders,  as  a  rule,  yes. 

"Q.  When  you  had  a  work  order  to  l)e  fulfilled, 
hov/  were  the  installers  notified  of  such  ? 

"A.  Well,  they  would  be  notified,  or  they  were 
notified   through   our  plant   manager. 

"Q.     And  what  is  his  name? 

"A.     Ralph  Williams. 

"Q.  And  when  Mr.  Williams  notified  a  ])articu- 
lar  installer  that  he  had  a  work  order  for  him,  that 
installer  would  then  come  down  to  the  plant? 

''A.     That's  right. 

'*Q.  Do  you  have  a  copy  of  a  work  order  with 
you?  A.     I  do. 

"Q.  Would  you  be  able  to  turn  that  over  to  me 
at  this  time? 
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"A.     Uli-liiili.  ( J)()ciiin('iit  handed  to  Mr.  I^vin;;.) 

"Q.  This  is  a  copy  of  a  work  order  that  iuis  ])e('n 
})rocessed  or  been  nsed? 

"A.  Yes,  tliis  copy  was  processed  in  1956.  V\"ell, 
it  was  actnally  ))roeessed  in  "57.  [56] 

"Q.  Was  there  any  agreement  b('twe;'ii  your 
company  and  an  installer  other  than  the  work 
order?  Was  there  any  agreement  in  writing  between 
yonr  company  and  an  installer  other  than  tlif-  AV(n'k 
oi'der  ? 

''A.  No,  there  never  was  any  written  n,-'.r(^em(^nt, 
to  my  knowledge. 

"Q.  The  only  written  agreement  between  your 
comj)any  and  the  installers  was  this  work  order? 

*'A.  Well,  there  is  no  written  agreement  between 
us  and  the  installer  in  the  work  order. 

"Q.  This  was  the  only  thing  in  writing,  llic  work 
order  was  the  only  thing  that  was  in  writing? 

"A.     That's  right. 

"Q.  To  your  knowledge,  were  any  of  those  in- 
stallers members  of  an,y  union? 

"A.  Well,  I  wouldn't  want  to  be  specific  as  to 
that,  but  I  think  some  installers  have  belonged  to 
unions,  yes. 

"Q.     You  didn't  hire  them  on  a  union  status? 

''A.     No. 

"Q.  In  other  words,  preference  call  or  anything 
like  that?  A.     No. 

"Q.  Were  pay  negotiations  entered  into  n])on 
the  acceptance  of  a  work  order  by  an  installer?  [57] 

"A.     Yes.  As  a  matter  of  fact,  we  have  liad  \ari- 
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out<  meetiiiL>s  witli  those  fellows  and  iiior*-  or  less 
outlined  the  pny  arrangement,  witli  tlie  iindcn'stand- 
in.^-  that  if  there  is  anything'  that  isn't  speeitically 
covered  in  this  piece  work  sehednle,  it  woukl  he  a 
matter  of  negotiation  witli  ns. 

"Q.  How  wer(>  the  installers  ])aid'?  Were  they 
])aid  by  the  hour? 

"A.     Oh,  they  are  ])aid  by  the  ])i(>('e  and  by  the 

job. 

"Q.  Was  there  any  other  talk  between  the  ni- 
staller  and  the  representative  of  yonv  com])an\-  at 
til  at  time,  that  you  kn(nv  of  your  own  knowledge, 
other  thaTi  just  pay  negotiations? 

"x\.     Are  you  speaking  of  this  meeting? 

*'Q.  No,  no.  When  an  installer  came  in,  T  assiune 
that  somebody  in  your  company,  one  of  your  rep- 
resentatives or  you,  asked  the  installer  if  he  would 
accept  this  w^ork  order,  is  that  right? 

"A.     Yes. 

*'0.  And  was  there  any  other  conversation  in 
reference  to  the  particular  job  at  that  time? 

"A.     You   are   not    speaking    of   this   particular 

job? 

^'Q.     No,  not  this  ])articular  one,  but 

"A.     Well,  as  a  rule,  no.  On  occasion,  however,  a 

job  would  be  turned  down  by  a  fellow,  and  [58] 

then,  of  course,  I  WHwld  be  called  in  to  negotiate 

some  kind  of  a  settlement  with  him. 

''Q.     In  the  event  that  a  work  order  was  offered 

to  an  installer  and  he  did  turn  it  down,  wh.at  ha])- 

])('ned  then? 
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"A.     ^V('1I,   we  usuall}'  called  in  another  fellow. 

''Q.  And  what  happened  to  the  j)articular  fellow 
that  refused  the  work  order?  Was  he  given  an- 
other? 

"A.  He  would  wait  to  get  another  one,  or  maybe 
he  would,  maybe  he  wouldn't.  I  mean,  he  could.  Just 
because  he  turned  down  a  deal  wouldn't  necessarily 
forfeit  his  right  to  further  jobs. 

"Q.  Was  he  offered  another  work  order  if  he 
turned  down  one  I 

"A.  Well,  that  Avould  depend  entirely  on  1he 
man. 

''Q.  Which  man,  the  installer  or  your  organiza- 
tion ? 

"A.  Well,  the  installer,  yes,  because  these  jobs 
vary  in  degree  of  skill  they  need  to  perform,  and 
if  you  had  a  particularly  difficult  job,  you  would 
try  to  call  in  a  man  that  you  thought  was  ca]»able 
of  doing  it.  If  he  turned  it  down,  you  ^vould  ])Tob- 
ably  go  looking  for  somebody  else  to  do  it,  but,  as 
I  say,  that  man  wouldn't  necessarily  be  out,  he 
w^ouldn't  forfeit  his  right  to  another  job.  [59] 

"Q.  Would  you  call  that  particular  man  that 
turned  down  a  work  order,  would  he  be  called  back 
as  soon  as  another  work  order  came  in? 

"A.     Ordinarily  he  would,  yes. 

''Q.  By  his  refusing  to  accept  a  work  order,  he 
w^asn't  laid  off  any  amount  of  time? 

"A.  Well,  that  kind  of  work,  you  don't  lay  any- 
body off. 

"Q.     Was  there   any  disciplinary   action    so    ['ar 
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as  you  wove  coiieeTnecl  as  to  an  installci'  wlio  rci'uscd 

to  accept  a  work  ordei'? 

"A.  Well,  I  don't  believe  that  issue  has  evci- 
come  up  with  ni(\ 

"Q.  You  don't  know  of  any  disciplinary  action 
that  has  hinm  taken  against  an  installer  who  refused 
to  accept  a  work  order? 

*'A.  No,  I  don't.  Usually  when  a  fellow  turned 
down  a  work  order,  it  was  a  mattei-  of  negotiation 
to  figure  out — it  is  usually  because  of  pric(>,  that 
is  what  I  am  getting  at. 

"Q.  Have  there  hovu  installers  come  into  your 
office,  not  liaving  been  called  by  you,  but  just  come 
in  looking  for  work?  A.     Yes. 

"Q.  And  if  you  didn't  have  a  work  order  to  give 
them  [()0]  at  tliat  time,  would  you  do  anything? 

"xi.  Well,  we  might  try  to  make  a  note  of  the 
fact  that  the  fellow  is  available. 

"Q.  Have  you  ever  referred  him  to  a  comj)etitor 
of  yours  who  may  have  a  work  order? 

"A.     Yes,  numerous  times. 

"Q.  When  y(ni  don't  have  work  for  them,  you 
have  referred  them  to  some  other  competitor? 

"A.     Yes,  yes,  absolutely. 

"Q.  Have  they  taken  that  other  job,  do  you 
know  of  your  own  knowledge? 

''A.     Oil,  sure.  Yes. 

''Q.  Is  it  your  opinion  that  the  installers  were 
free  to  accept  or  reject  any  work  order  that  was 
offered  to  them  ? 


vs.  United  States  of  Americ-a-  81 

(Dei^ositioii  of  Milton  L.  Lee.) 

"A.  It  has  always  been  a  matter  of  praetiee  that 
they  do  it. 

"Q.  Were  there  jobs  which  required  more  than 
one  applicator?  A.     Yes. 

"Q.  Generally,  how  many  would  work  on  a  par- 
ticular job?  How  many  installers'? 

'*A.  Well,  as  a  general  rule  in  the  storm  win- 
dow business,  it  is  a  one-man  job.  However,  they 
very  often  hire  helpers.  That  is  the  usual  [61]  prac- 
tice. Tf  they  need  more  help,  they  go  out  and  hire 
themselves  a  helper. 

"Q.  Would  there  be  more  than  one  applicator 
on  a  particular  job,  though '?  I  use  applicator  and 
installer  interchangeably,  so A.     Yes. 

''Q.     1  don't  want  to  confuse  you. 

"A.     No,  I  understand.  Well,  there  could  be,  yes. 

"Q.  In  the  event  two  a])plicators  were  working 
on  a  ])articular  job  and  a  question  came  wp  as  to 
how  that  job  should  be  performed,  which  applica- 
tor's word  would  control? 

"A.  Well,  I  wouldn't  know.  There  is  no  rule 
that  I  know  of. 

"Q.     I)o  they  usually  refer  those  matters  to  you? 

"A.  Yes,  that  would  be  a  situation  where,  if  they 
disagreed  on  how  they  could  get  the  job  done, 
naturally  neither  one  of  them  would  make  any 
money  until  they  got  it  settled,  so  they  would  usually 
refer  it  to  the  plant  manager  or  myself. 

"Q.  You  say  on  some  jobs  there  would  be  other 
than  the  installers;  in  other  words,  there  would  be 
hebiers?  A.     Yes. 
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''Q.     Or  apprentices? 

"A.     Frequently.  [62] 

''Q.     And  who  would  hire  them  ? 

"A.  Well,  from  personal  knowledge,  T  couldn't 
say,  but  I  would  assume  that  the  apj^licator  liimseif 
hired  them. 

"Q.     You  didn't? 

"A.  We  didn't,  no,  the  company  didn't  liire 
them. 

"Q.  Has  there  been  any  instance  wIk^tc  a 
helper's  work  was  unsatisfactory  on  a  particular 
job  and  he  had  to  be  discharged? 

''A.  Oh,  we  wouldn't  have  any  knowledge  of 
that.  If  the  work  was  unsatisfactory,  it  wouldn't  be 
the  helper  we  would  go  to,  we  would  go  to  the  ap- 
])lieator. 

"Q.     You  didn't  discharge  any  helpers? 

"A.  No,  we  wouldn't  have  any  means  of  dis- 
charging a  helper  if  he  is  hired  by  somebody  else. 

''Q.  Did  you  handle  the  pay  records  of  the  help- 
ers at  all  ? 

"A.  Well,  not  as  a  rule,  we  didn't.  We  might 
have  in  particular  instances  where  an  applicator 
would  ask  us  to  pay  the  helper  out  of  the  gross 
proceeds,  we  might  have  done  it,  but  as  a  rule  we 
didn't  pay  helpers. 

'*Q.  You  say  in  some  instances  for  the  conven- 
ience of  the  installer  you  would  handle  the  pay  rec- 
ords [63]  for  that  installer?  A.     Yes. 

"Q.  Did  you  deduct  taxes,  and  so  forth,  from 
the  helper's  checks? 

*'A.     Without  referring  to  them,  T  couldn't  say, 
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but  presumably  we  handled  them  in  tlic  noinial 
course  of  business,  that  is,  like  we  would  handle 
anybody  else's.  Of  course,  when  you  are  speaking- 
of  helpers,  I  assume  you  mean  the  second  man  in 
a  crew? 

"Q.     Well,  somebody  other  than  an  installer. 

''A.  Yes.  Well,  they  lots  of  times  might  team 
up  and  it  wouldn't  necessarily  be  an  installer  and 
a  helper,  might  be  just  two  fellows.  As  a  crew,  you 
miglit  sa.y. 

"Q.  You  say  the  helj)er — we'll  call  him  the 
helper — he  was  hired  by  the  installer,  is  that  right? 

"A.     1  have  already  said  that. 

"Q.     Would  this  require  your   approval? 

"A.     No.  Not  even  my  knowledge. 

"Q.  AYlio  furnished  the  materials  that  went  into 
any  particular  job? 

"A.  You  mean  who  delivered  them  to  the  in- 
staller? 

"Q.  Well,  the  materials  were  purchased  by  your 
CompaTiy,  were  they  not? 

''A.  As  a  rule,  yes.  If  they  were  our  contracts, 
we  [64]  certaiidy  bought  the  materials. 

"Q.     Who  delivered  them  to  the  job  site? 

'*A.  Well,  it  would  depend  on  what  they  were  and 
w^here  they  were  obtained.  Sometimes  they  were  de- 
livered to  the  job  site  by  the  company  and  sometimes 
the  installer  would  deliver  them  to  the  job  site. 

"Q.  Sometimes  the  installer  would  come  to  tlio 
company  and  pick  up  the  materials  and  deliver 
them  ? 

"A.     As  a  rule,  with  windows  and  doors,  that  is 
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what  they  do,  they  pick  up   the  materials  at  the 

plant. 

"Q.     By  'they,'  you  mean  installers? 

"A.     Installers,  uh-huh. 

"Q.  Was  anything  else  furnished  by  your  com- 
pany other  than  materials? 

"A.     Are  you  speaking  of  equipment,  maybe? 

"Q.     Equipment? 

"A.  No,  except  on  rare  occasions  we  migiit  Joan 
out  ladders,  and  so  forth,  but  as  a  practice,  we 
didn't  furnish  any  tools. 

"Q.  As  a  practice,  you  didn't  furnish  aiiytlun,^' 
other  than  materials,  is  that  right? 

"A.     Yes,  material,  uh-huh. 

"Q.  In  the  event  an  installer  broke  one  of  his 
tools,  who  would  pay  to  get  him  a  new  one?  [65] 

"A.     He  would. 

"Q.     Was  he  reimbursed?  A.     No. 

"Q.  Did  your  company  have  any  supervisors  or 
other  personnel  that  would  go  out  on  jobs  that  were 
in  the  process  of  being  completed  and  observe  them 
and  give  any  instructions  or  suggestions? 

"A.  Not  as  a  general  rule,  no.  The  ])lant  man- 
ager might  on  occasion  check  a  Job,  or  if  tlieve  is  a 
complaint,  we  would  send  somebody  out,  but  we 
didn't  employ  supervisors. 

''Q.  Did  any  of  your  salesmen  go  out  and  look 
the  .jobs  over? 

"A.  Oh,  as  a  matter  of  fact,  they  are  supj)osed 
to,  but  as  a  rule,  I  don't  think  they  ever  cto  near  a 
job. 
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"O.  Well,  tltcvc  is  nobody  to  watcli  tlie  proce- 
dure o'i  this  woi-k  as  it  is  going  on  at  all  fi'om  your 
office?  A.     No. 

''Q.  Tn  other  words,  tlie  installer  Just  went  out 
and  started  a  job  and  worked  right  on  tln-ough,  raid 
when  he  was  finished,  came  in  and  got  another  woi'lv 
orde]',  and  there  was  nobody  from  your  office,  no 
representative  from  your  office,  ever  went  out  [6G] 
to  check  the  work  at  all  ?  A.     No. 

"Q.  So  if  questions  came  up  during  the  rxn-- 
formance  of  the  job,  the  installer  would  Just  ^ow- 
tact  your  company? 

"A.  The  installer  usually  contacted  tlie  plant 
foreman,  and  if  he  thought  it  was  necessary,  he 
would  refer  it  to  me. 

"Q.  Well,  did  either  the  plant  foreman  or  you 
ever  go  out  and  look  at  a  job?  A.     Yes. 

"Q.  And  when  you  got  out  to  the  job,  wonhl  \-ou 
make  some  suggestions  based  on  what  their  ]irob- 
lem  was?  A.     Surely. 

"Q,  And  you  expected  those  suggestions  \o  be 
followed? 

"A.     I  don't  think  I  quite  follow  you. 

"■Q.  If  you  went  out  and  looked  at  a  Jol)  pnd 
there  was  some  dispute,  say,  as  to  the  installer,  that 
is  the  reason  you  were  out  there,  would  you  make 
some  suggestion  to  the  installer  in  order  to  get  the 
problem  straightened  out? 

"A.  Well,  I  am  not  aware  of  any  situation  that 
has  come  up  where  the  installer  has  been  in  dis] )ut(' 
with  the  company  about  how  to  do  soniethino-.   Tt 
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is  usually  a  situation  wlici-c  tlic  lioiuc'owiicr,  \hv  [()"] 
custompT,  has  got  some  question  tliat  the  instailei- 
just  doesn't  know  enough  or  is  not  familiar  wiili 
the  contract  so  he  can't  setth'  it  himself,  so  in  a 
situation  lik(>  that,  they  usually  refer  it  ])ack  to  tlie 
office  and  somebody  contacts  the  customer.  In  otliei- 
words,  an  etfort  is  made  to  try  to  satisfy  the  cus- 
tomer and  then,  of  course,  the  installer  is  advised 
as  to  that,  and  that  is  usually  what  it  amounts  to. 

"Q.  I'he  instalh»r  is  advised  by  you  or  one  of 
your  rej)resentatives  *? 

'^A,  He  would  either  1)e  advised  by  one  of  us  or 
the  customer  himself, 

"Q.  The  installer  was,  i  su])pose,  supposed  to 
follow  whatever  instructions  vou  gave  him? 

"A.     Surely. 

"Q.  But  you  say  the  only  instances  when  you 
went  out  to  look  at  a  job  is  when  you  were  called 
about  some  question  that  (^ame  up  on  the  job;  in 
other  words,  if  no  questions  arose  during  the  per- 
formance of  the  work,  nobody  from  your  comiumy 
would  go  out  and  look  at  a  job? 

"A.     Well,  I  would  say  not  necessarily. 

"Q.     What  do  you  mean  by  that? 

"A.  Well,  if  you  are  asking  me  to  say  positively 
that  [68]  nobody  ever  went  out  to  a  job,  T  couldn't 
say.  You  started  out  to  ask  me  if  we  had  super- 
visors, if  we  employed  supervisors,  or  make  a  prac- 
tice of  seeing  these  jobs  in  the  course  of  construc- 
tion. We  don't.  On  the  other  hand,  if  there  is  a  job 
going  n]i  across  the  street  from  me,  I  would  obvi- 
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ously  take  a  look  at  it,  maybe  just  out  ol:'  my  ow^n 
curiosity,  but  we  didirt  supervise  the  applicators 
in  the  sense  that  you  are  talking-  about  it. 

"Q.  On  these  jobs  that  you  have  i^oiie  out  to 
look  at,  liave  you  ever  made  any  suggestions? 

"A.     Surely. 

^'Q.     And  you  ex])ected  them  to  be  followed? 

"A.  Well,  if  I  made  a  suggestion,  T  certainly 
would. 

"Q.     Have  you  ever  given  any  directions  I 

"A.     To  an  a])T)lieator? 

"Q.     Yes. 

"A.     Tf  the  occasion  arose,  T  would,  yes. 

''Q.  And  you  expected  liim  to  follow  lliosc  di- 
rections that  you  gave? 

"Mr,  Roe:     I  object.  It  is  leading. 

"Q.  (By  Mr.  Ewing)  :  You  stated  that  there 
lia\'''  been  times  when  you  have  given  directions  to 
an  a])])licator,  is  that  right?  [69] 

"A.  No,  I  didn't  say  that.  You  asked  me  if  I 
Avould  give  them  directions,  and  I  said  I  would  and 
if  I  gave  them,  I  would  expect  them  to  be  followed, 
yes.  My  day-to-day  knowledge  of  these  apr)lications 
is  not  such  that  I  would  be  in  that  position. 

"Q.  Well,  I  am  just  speaking  generally,  not  of 
any  particular  job,  but  just  of  all  the  jobs  in  gen- 
eral. You  say  you  can't  remember  of  your  own 
knowledge  when  you  ever  have  given  any  directions, 
is  that  right?  A.     Well,  no,  T  don't. 

"Q.  But  you  had  the  power  to  give  the  direc- 
tions? A.     Yes. 
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''Q.  And  if  those  directions  wercirt  i'ollowed, 
wliat,  if  anything,  would  ha])])en  to  the  applieatov? 

"A.  Well,  wo  W(nild  ho  inolinod  not  to  uivo  him 
another  job. 

''Q.     He  would  bo  discharged? 

"Mr.  Roe:     T  object.  It  is  loading. 

"Q.  (By  Mr.  Ewing)  :  if  the  instalh-r  didn't 
follow  your  directions,  ho  just  wouldn't  ))e  given 
an>'  more  work  orders;  is  that  what  you  ar(^  saying? 

"Mr.  Roe:     I  object.  It  is  loadnig. 

"Q.  (By  Mr.  Ewing):  What,  if  anything, 
would  ha])])on  to  an  a]iplicator  if  ho  didn't  follow 
your  [70]  directions? 

"A.  Well,  there  have  1)oon  times  when  an  a])- 
plicator  hasn't  done  a  job  properly.  Wo  don't  give 
him  another  one. 

"Q.     That  is  after  the  job  is  finished? 

"A.  Well,  yes.  Remember,  I  said  that  our  (-on- 
tact  with  these  jobs  in  progress  hardly  exists. 

"Q.  Has  there  ever  been  a  time  within  your 
knowledge  when  an  applicator  has  been,  I  won't  say 
discharged,  but  put  off  the  job  during  the  course  of 
that  job? 

"A.  Well,  I  don't  exactly  remember  the  inci- 
dents, but  I'm  sure  there  have  been,  yes. 

"Q.  In  that  event,  they  just  wouldn't  get  any 
moTo  work  orders? 

"A.  That's  right.  If  wo  felt  their  work  Avas  not 
satisfactory  on  that  job,  we  wouldn't  be  giving  them 
another  one. 

"Q.     Is  it   my  understanding  that  you   had   tlio 
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power  to  give  directions;  even  though  yon  may  not 
have  exercised  it,  you  felt  you  had  power  to  give 
directions  as  to  how  the  job  should  be  performed? 

"Mr.  Roe:  Object.  That  question  calls  for  a 
conclusion  of  the  witness  as  to  what  the  interroga- 
tor's understanding  is. 

"Q.  (By  Mr.  Ewing)  :  Assuming  that  you 
never  gave  [71]  directions  to  an  applicator,  you 
state  that  you  felt  that  you  had  the  power  to  give 
directions  to  an  applicator  i* 

''Mr.  Roe:     I  object.  It  is  leading. 

"Mr.  Ewing:     Why  is  it  leading? 

"Mr.  Roe:    Would  you  read  it  again? 

"(Question  read.) 

"Mr.  Ewing:  I  think  he  has  already  answered 
that  once  and  I  just  wanted  to  make  sure  as  to 
whether  he  has. 

"  (Ofl'  the  record  discussion.) 

"Q.  Did  you  have  the  power  to  give  directions, 
Mr.  Lee? 

"A.  Yes,  in  making  a  deal  with  an  applicator 
to  apply  a  job,  at  least  I  would  assume  that  you 
would  have  the  power  of  instructing  him  as  to  the 
way  it  should  be  done.  Unwritten  law  in  the  busi- 
ness, you  might  say. 

'  "Q.     Did  you,  in  fact,  instruct  installers  as  to 
how  the  job  should  be  done? 

"A.     Oh,  on  occasion,  yes. 
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"Q.  There  were  occasions  during  tlic  perl'oTni- 
ance  of  the  job? 

''vi.  No,  no,  I  didn't  say  during  the  perforiu- 
aiice  of  it. 

"Q.  When  were  these  instructions  given,  after 
the  job  [72]  was  finished? 

*'A.  No,  when  this  order  was  ready  foi-  delivery 
to  an  installer,  if  there  were  any  specific  informa- 
tion that  the  installer  should  need,  such  ;>,s  taking 
out  long  ladders  or  roof  jacks  or  ladder  jacks  or 
scaffolding  or  special  tools  or  something  that  we 
had  knowledge  of  that  the  installer  should  know 
about,  why,  naturally  we  would  instruct  him  as  to 
how  to  do  it,  what  to  take  out. 

"Q.  Were  there  any  directions  given  during  the 
performance  of  the  work? 

"A.  Oh,  if  an  applicator  called  in  and  he  iieeded 
some  advice  on  the  subject  or  on  the  application 
of  it,  I  presume  we  would,  yes. 

"Q.  Are  you  stating  that  the  only  time  you  in- 
tervened during  the  performance  of  a  job  was  when 
an  installer  called  you? 

''A.  No,  but  it  would  be  necessitated  liy  a  call 
from  the  installer  or  a  call  from  the  customer,  or 
both. 

"Q.  That  is  why  I  say,  the  only  time  that  you 
gave  directions  or  intervened  during  the  perform- 
ance of  a  job  was  when  it  was  initiated  either  by 
the  installer  or  the  homeowner?' 

''A.     As  a  rule,  yes.  [73] 

"Q.     Did  you  ever  go  out  cm  the  job  during  the 
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pei-formanee  of  the  work  without  being  calh-d  by 

an  installed]' or  applicator? 

"A.  Oh,  T  have  been  on  many  jobs  when  there 
was  no  s})ecitic  call,  yes,  but  I  wasn't  there  to  in- 
spect the  work,  necessarily. 

"Q.     What  were  you  there  for? 

''A.  Oh,  I  would  be  there  to  talk  to  the  cus- 
tomer, straighten  out  the  financing. 

''Q.     Ah  an  incident  to  that  visit ■ 

''A.  Show  another  customer  a  job  being  installed 
or  show  a  dealer  a  job  being  installed.  There  is  lots 
of  7'easons. 

"Q.  But  you  say  that  you  never  looked  the  work 
over  or  inspected  the  work  when  you  were  out  on 
those  type  of  visits? 

"A.     I  didn't  state  that. 

"Q.  Well,  did  you  look  the  work  over  wlien  you 
wei'c  there?  A.     Sure. 

"Q.  Did  you  make  any  suggestions?  If  3-ou  felt 
that  something  wasn't  right,  did  you  ever  make  a 
suggestion  ? 

"A.     I  didn't  do  that  as  a  matter  of  practice,  no. 

"Q.  Well,  you  just  stated  that  there  have  been 
numerous  [74]  occasions  when  you  did  inspect  the 
work?  A.     That's  right. 

''Q.  But  you  are  saying  that  you  very  seldom 
said  anything?  A.     That  is  correct. 

"Q.  Were  there  times  when  you  gave  sugges- 
tions or  directions  during  the  performance  of  a  job 
that  yon  had  gone  out  t(^  look  at? 

''Mr.  Roe:    If  vou  can  recall. 
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"A.  I  don't  recall  of  any  job  where  I  have  in- 
tervened with  the  installer,  no. 

"Q.  (By  Mr.  Ewing)  :  Do  you  kno^^•  of  your 
own  knowledge  of  anybody  else  that  represents  your 
company  has  gone  out  to  look  at  jobs  and  ins])eet 
them  %  A.     No. 

"Q.  You  are  the  only  one  that  does  the  inspect- 
ing? 

"A.  I  know  of  my  own  knowledge  that  there 
would  be  others  that  would  be  in  the  same  ])()sition 
I  would  that  would  be  on  the  job,  yes,  but  T  have 
no  knowledge  as  to  whether  they  would  intervene 
with  the  installer  or  whether  they  wouldn  't. 

"Q.  In  the  event  a  homeowner  was  dissatisfied 
Avith  the  installer's  work,  what  would  be  done  then? 

"A.  Well,  there  is  no  general  rule  as  to  how 
you  satisfy  a  homeowner.  You  do  it  the  best  way 
you  can.  [75] 

*'Q.  Would  there  be  times  when  a  homeowner 
would  call  into  your  office  during  the  performance 
of  the  work  and  say  he  was  dissatisfied  with  the 
work  ?  A.     Yes. 

''Q.     What  would  be  done  then? 

"A.  Well,  on  occasion  the  job  would  be  taken 
away  from  the  man  that  was  doing  it,  and  on  other 
occasions  the  homeowner  would  probably  1)(^  edu- 
cated as  to  why  he  was  doing  what  he  was,  and 
some  cases  the  homeowner  would  complain  about 
the  work  being  done  when  maybe  it  was  a  matter  of 
what  he  had  to  work  with.  T  am  speaking  of  the 
windows  and  the  doors  that  he  was  installinii'  or  the 
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opening  tliat  lie  was  putting  them  on.  T  si'.y  tliere 
is  no  general  rule  as  to  how  j^ou  take  care  of  a  com- 
plaint. 

"Q.  You  stated  that  there  were  times  wlieii  the 
homeowner  would  call  and  state  that  he  was  dis- 
satisfied with  the  installer's  work  and  you  AVuuld 
take  that  installer  off  that  joh? 

"A.  Well,  I  can't  remember  that  I  ever  did  that, 
but  I'm  reasonably  sure  that  it  has  happened. 

''Q.  Would  that  be  done  strictly  on  the  word  of 
the  homeowner  over  the  telephone?  A.     N<>. 

"Q.  Somebody  would  go  out  and  look  at  the 
job?  [76] 

"A.  They  don't  do  anything  strictly  on  what  a 
person  might  say,  a  snap  judgment. 

''Q.  Somebody  from  your  office  then  w(»iild  go 
out  and  look  the  job  over  at  that  time? 

"A.     Surely. 

"Q.  And  the  person  that  went  out  from  your 
office  would  inspect  the  job  at  that  time  niid  find 
out  what  the  dissatisfaction  was  about,  I  assume,  is 
that  right?  A.     Yes. 

"Q.  And  if  that  representative  from  your  (office 
felt  that  the  w^ork  was  not  being  done  in  a  satis- 
factory manner,  then  that  person  who  went  out 
from  your  office  ^vould  ex(^.use  that  applicator  from 
that  job? 

''A.  Yes,  that  is  about  the  way  it  would  work, 
yes. 

"Q.  Were  there  any  set  hours  that  an  installer 
would  have  to  work?  A.     JsTone, 
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"Q.  Tlieiv  wasn't  any  time  wliieli  lie  liad  to  be 
tliere  in  the  morning?  A.     No. 

"Q.     Or  leave  in  the  evening?  A.     No. 

"Q.  Did  the  installers  shai'e  in  the  profits  or 
losses  of  yonr  business?  [77]  A.     No. 

"Q.  Were  thi>re  any  occasions  that  you  know  of 
wliere  an  installer  was  taken  off  one  job  before  it 
was  completed  and  put  on  another  job? 

''A.  Well,  not  to  my  knowledge,  T  don't  know 
of  the  mimber  of  times  when  an  installer  would  be 
taken  off  a  job.  They  are  few.  As  a  matter  of  fact, 
I  am  not  aware  of  one,  although  T'm  sure  in  15 
years  it  could  happen. 

"Q.  You  say  that  there  were  a  mmiber  of  times 
when  an  installer  was  taken  off  a  job? 

''A.  I  say  the  number  of  times  would  be  few. 
There  were  only  a  few  occasions  when  that  nn'ouUI 
ever  come  up,  and  I'm  not  aware  of  one. 

"Q.  Are  you  aware  of  any  instances  where  an 
installer  was  taken  off  a  job  before  it  was  finished 
and  ])ut  on  another  job?  Say,  for  instance,  you  had 
a  death? 

"A.  I  know  of  one  particular  instance  where  a 
man  left  a  job  before  it  was  finished. 

'*Q.     That  was  of  his  own  will,  voluntarily? 

''A.  Well,  he  was  just  gone  for  three  or  four 
days.  We  got  somebody  else  to  finish  the  job  and 
tlien  eventually  he  came  l)ack.  Pretty  upset  that  we 
had  done  it,  but  w^e  did.  [78] 

"Q.  Were  there  certain  deadlines  to  be  met  on 
some  of  these  jobs? 


vs.  United  States  of  America  95 

(J)('|>(>siti()n  of  Milton  L.  I^ec.) 

"x\.     Of  course.  There  is  a  deadline  on  every  job. 

''Q.  In  that  event,  if  an  applicator  was  working 
on  one  job  and  your  deadline  was  about  to  be  met 
on  another  job,  would  that  installer  be  taken  off 
the  job  he  had  originally  started  and  put  on  that 
one  where  the  deadline  had  about  run  out? 

"A.  Well,  I  am  not  familiar  enough  with  the 
operation  of  these  applicators  as  to  moving  from 
one  job  to  another  to  say  that.  Apjjlicators  are 
usually  given  a  certain  amount  of  work  to  do.  We 
are  speaking  of  specific  jobs.  Sometimes  he  might 
be  given  a  dozen  contracts  at  one  time.  If  the  cus- 
tomer called  up  in  the  process  of  this  load  of  win- 
dows he  is  installing  and  said,  'If  you  don't  put 
my  windows  on,  I'll  cancel,'  I  imagine,  as  a  matter 
of  courtesy,  the  applicator  would  stop  one  job  and 
start  another,  but  that  isn't  l)eing  taken  off  one  and 
put  on  the  other,  that  is  just  a  routine  business 
transaction.  I  mean,  you  have  emergencies  like  tliat. 
That  is  about  the  way  you  would  handle  it. 

"Q.  In  those  instances,  how  would  the  installer 
be  paid  for  that  job  that  he  went  onto ;  in  other  [79] 
words,  the  second  job? 

"A.  Just  exactly  like  he  would  have  been  paid 
if  it  hadn't  happened  that  way. 

"Q.  You  mean  he  would  be  paid  by  the  unit  for 
the  work  on  the  second  job?  A.     Sure. 

^'Q.  And  when  he  finished  that  job,  he  would  go 
back  to  the  job  that  he  originally  started? 

''A.  Well,  when  he  finished  both  jobs,  he  would 
bring  them  in  and  get  paid  for  both  of  them,  the 
same  as  if  he  did  one  and  then  he  did  the  other. 
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"Q.  Will  you  state  wliethoT  or  not  you  \'v\\  tliiit 
you  could  move  the  installers  around  from  one  Job 
to  another  at  your  discretion? 

''A.  Well,  the  applicators  and  installers  \vith 
us  have  always  be(^n  considered  to  he  contract  em- 
ployees. 

"Q.     That  wasn't  the  question 

"A.  As  such,  we  treat  them  as  individuals  with 
a  certain  amount  of  ahility. 

"Q.  That  isn't  the  question,  Mr.  Lee.  The  ques- 
tion was,  if  you  can  state  whether  or  not  you  felt 
that  you  could  move  one  installer  fi-om  one  job  to 
another  at  your  discretion? 

"A.     I  don't  feel  that  way,  and  I  never  have,  no. 

''Q.  As  a  matter  of  fact,  you  did  move  them 
when  [80]  somebody  called,  say,  on  one  job  and 
said,  'I've  i^ot  storm  windows  I've  got  to  get  U]i,' 
and  this  particular  applicator  was  w^orking  on  an- 
other job,  you  could  call  him  and  send  him  to  that 
other  job,  could  you  not? 

"A.     Well,  only  if  he  is  willing  to  go. 

"Q.     But  you  wnuild  ask  him  to  go,  wouldn't  you? 

"A.     I  sure  would. 

"Q.     What  if  he  didn't  go? 

"A.     You  mean  what  would  I  do  if  he  didn't  go? 

"Q.     Yes.  A.     I  don't  know.  I  don't  know. 

"Q.     That  has  never  arisen? 

"A.  Well,  I  don't  think  it  has.  I  don't  remem- 
ber any  instances  like  that  when  any  applicators 
haven't  bi>en  more  than  willing  to  co-operate.  After 
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all,  tliey  get  paid  for  the  same  work  that  we  would 

get  paid  for. 

"Q.  So  as  a  general  rule  when  you  did  ask  them 
to  go  from  one  job  to  another,  they  went? 

''A.     They  did,  yes. 

"Q.  Taking  a  person  of  reasonable  experience 
in  this  type  of  work,  isn't  it  true  that  the  jol)  could 
be  done  without  close  supervision? 

"A.  Well,  it  is  being  done  without  close  super- 
vision, [81]  yes. 

"Q.  And  taking  a  man  who  is  reasonably  experi- 
enced in  this  type  of  work,  isn't  it  true  that  he 
could  do  the  job  with  little  or  no  supervision? 

"A.     They  are  doing  it. 

"Q.  Could  an  applicator  substitute  materials 
that  were  purchased  by  you  for  the  job?  In  other 
words,  could  he  use  materials  other  than  those 
which  you  delivered  to  this  job  site? 

"A.     Could  he? 

''Q.     Yes.  A.     That  is  jjossible. 

"Q.  Would  this  be  with  your  approval  or  of 
representatives  of  your  firm? 

"A.  Well,  I  guess  I  misunderstand.  You  say 
could  he  use  somebody  else's  material.  Well,  he 
could.  Well,  if  he  could  do  it  and  we  have  no  con- 
trol over  him,  why,  he  would,  wouldn't  he?  I  mean, 
I  don't  quite  follow  what  you 

"Q.  I  am  not  asking  whether  you  have  any  con- 
trol over  him  or  not,  I  am  asking  you  if  the  in- 
staller could  use  materials  other  than  those  which 
were  delivered  by  you  for  a  particular  job?  Would 
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he  haA^e  to  use  just  those  materials  wliicli  were  de- 
livered by  you"?  [82] 

'*A,  He  was  supposed  to  use  what  is  ordered  to 
the  job,  yes,  sir. 

*'Q.  And  if  other  materials  were  needed,  could 
he  go  ahead  and  buy  those  other  materials?  A^'Jiat 
would  be  the  situation  there? 

"A.  The  usual  practice  is  that  lie  would  buy  the 
other  material  and  use  it,  yes. 

"Q.     You  wouldn't  buy  the  other  materials? 

"A.  We  would,  yes,  on  occasion.  Tt  would  de- 
pend on  where  the  job  was  and  how  much  the  ma- 
terial cost  and  its  availability  and  i)roxiinity  to  the 
job.  A  lot  of  things  would  enter  into  it.  He  would 
do  that  or  sometimes  we  buy  for  him. 

"Q.  Could  the  installer  substitute  materials 
other  than  those  that  were  in  the  work  order  witli- 
out  your  approval? 

"A,  Well,  I  think  you  would  have  to  be  more 
specific  than  that. 

''Mr.  Ewing:  Would  you  read  the  question 
back? 

"(Question  read.) 

"Mr.  Roe:  I  don't  understand  that  question  my- 
self. If  the  materials  aren  't  in  the  work  oi'der,  why 
would  he  even  have  any  need  for  them  on  the  job? 
What  kind  of  materials  would  he  be  [83]  substi- 
tuting? 

"Q.  (By  M]-.  Ewing)  :  T  assume  that  these  ma- 
terials that  are  on  the  woi-k  order,  it  doesn't  alwavs 
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exactly  work  out  that  those  are  just  the  materials 
that  are  needed  tor  that  particular  job.  Are  there 
times  when  other  materials  are  needed  othei"  than 
those  which  are  in  the  work  order'?  A.     Yes. 

''Q.  And  as  to  those  other  materials,  before  the 
applicator  put  those  other  materials  into  the  job, 
would  ho  call  you  for  your  approval  first"? 

''A,     Not  as  a  rule. 

"Q.  He  would  go  ahead  and  purchase  the  ma- 
terials out  of  money  out  of  his  own  pocket? 

"A.  Yes,  or  if  he  didn't  have  it,  he  would  prob- 
ably call  us  up  for  permission  to  charge  it  to  us. 

"Q.  The  question  I  am  asking  you  is,  could  he 
])ut  those  other  materials  into  the  job  without  prior 
approval  from  you  ? 

"A.  Well,  I  wouldn't  answer  that  question  plain 
yes  or  no.  Sometimes  he  would  and  sometimes  he 
wouldn't.  It  depends  on  the  nature  of  these  added 
materials.  If  it  is  a  small  item,  he  feels  that  the 
customer  would  accept  it  and  it  would  be  okay  with 
us,  he  probably  would  take  it  upon  himself  to  ))e 
the  judge ;  if  he  felt  he  would  be  taking  a  chance 
he  [84]  wouldn't  be  reimbursed,  he  would  probably 
come  back  to  us. 

**Q.  If  a  homeowner  desired  repairs  done  which 
were  outside  of  the  work  order,  or  if  the  home- 
owner desired  any  work  to  be  done  which  was  out- 
side the  work  order,  would  the  installer  contact  you 
before  performing  that  work  ?  A.     Usually. 

"Q.  Was  the  installer  free  to  negotiate  with  the 
homeowner  as  to  work  outside  the  work  order? 
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"A.     Yes. 

"Q.  Do  you  know  of  any  instance  where  that 
was  done?  A.     Yes. 

'''Q,     AVithoiit  3^our  approval?  A,     Yos. 

'*Q.  In  other  words,  you  are  saying  that  there 
ha\'e  been  jobs  where  the  installer  has  entered  into 
a  separate  contract  with  the  homeowner? 

"A.  Well,  there  have  been  lots  of  jobs  where  the 
installers  have  entered  into  subsequent  contracts 
with  the  homeowner  that  grew  out  of  the  contact 
that  he  made  when  they  were  working  on  the  house, 
yes. 

''Q.  And  that  would  be  without  your  approval 
or  knowledge?  A.     Oh,  sure.  [85] 

"Q.  There  wasn't  anj^  policy  that  those  matters 
should  be  referred  to  you  or  your  representatives? 

"A.  Only  if  they  involved  our  material  and  our 
contracts. 

"'Q.  When  extra  work  was  required  to  be  done 
on  a  job,  how  was  the  applicator  paid  as  to  that 
extra  work? 

"A.  If  the  work  was  performed  on  one  of  our 
contracts  ? 

"Q.     Yes. 

"A.  Well,  he  is  usually  paid  on  the  basis  of  the 
request  that  the  applicator  would  make.  In  other 
words,  if  he  did  work  that  he  thought  was  wcntli 
$10,  he  asked  for  $10. 

'*Q.  In  other  words,  he  wasn't  paid  by  tlic  unit 
price  for  extra  work?  A.     No. 

"Q.     TTo  was  more  or  loss  paid 
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'"A.  No  sucli  n  tiling-.  Probably  liis  askiiig  prirc 
for  extra  work  was  1)ased  on  the  number  of  liours 
he  put  in,  as  a  rule,  I  would  imagine,  but  there  is 
no  set  figure  on  that. 

"Q.  So  the  work  within  the  work  (jrder  was 
paid  on  the  unit  ]>rice  and  work  outside  the  work 
order  or  extra  w^ork  was  paid  by  the  hour"? 

"Mr.  Roe:     I  object  as  leading. 

"A.     Not  paid  by  the  hour,  no.  [86] 

"Q.  (By  Mr.  Ewing) :  Didn't  you  just  say  it 
w^as  based,  probably,  on  an  hourly  rate? 

"A.     No,  I  didn't. 

"Q.     Well,  what  did  you  say? 

"A.  I  said  I  thought  that  the  applicator  doing 
extra  work  would  probably  determine  his  asking 
])rice  based  on  the  luimber  of  hours  he  put  in,  but 
he  doesn't  work  by  the  hour,  as  far  as  we  ai'e  con- 
cenied. 

*'Q.  He  wasn't  paid  by  the  unit  price  as  to  the 
extra  w'ork? 

"Mr.  Roe:    I  object.  It  is  leading. 

"A.     I  don't  know  what  you  mean  by  unit  i)rice. 

"Mr.  Roe:  Well,  he  is  telling  you.  I  submit  he 
should  ask  you. 

"Q.  (By  Mr.  Ewing)  :  As  to  work  within  the 
w^ork  order,  didn't  you  say  it  was  paid  by  unit 
price;  isn't  that  what  you  call  unit  price?  Is  that 
what  you  call  it? 

"A.  The  pay  on  contract  jobs,  which  is  the  usual 
thing  with  us,  is  based  on  piece  work. 

■Q.     T  see.  Now,  tlie  ]r,\\  as  to  the   v\\v:\   v>oi-k. 
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was  that  based  on  pi(M-c  work?  In  other  words,  you 
didn't  use  the  same  type  of  ])ay  seal<'  as  to  that 
work  whicli  was  witliin  tlie  work  oi'der  a.iid  that 
work  w'hich  was  outside  of  tlie  woi-k  order  ?  [(S7] 

"A.  No.  it  is  a  diifereiit  i)laii  of  j)ayment  for 
extra  labor. 

"Q.  Will  you  state  whether  or  not  an  instaHer 
could  make  ehaiiiies  in  a  contract  without  your  a])- 
prova  1 '? 

"A,  No,  the  installer  can't  make  changes  in  our 
contract. 

''Q.  That  applies  to  any  type  of  change,  is  that 
right'?  A.     Yes. 

'*Q.  Could  an  installer  do  anything  that  you 
could  iiot  veto?  Do  you  know  what  I  mean  by  veto? 

''A.     No,  I  don't  know  what  you  mean  l)v  veto. 

''Q.  A^'ell,  in  other  words,  you  could  ])ut  your 
arm  down  or  hand  dow^n  and  say,  'You  can't  d<» 
that'?  Could  an  installer  do  anything  which  }-ou 
could  sa>'  couldn't  be  done  or  could  be  done? 

**Mr.  Roe:    Would  you  repeat  that  again  i 

"  (Questi<m  read.) 

"Mr,  Roe:  Could  an  installer  do  anything  that 
you  say  could  be  done  or  could  not  be  done? 

"A.  Yes,  he  can  do  many  things  that  we  don't 
have  any  veto  power  over. 

"Q.  (By  Mr.  Ewdng)  :  Will  you  state  whether 
or  not  you  provide  or  offer  to  provide  workmen's 
compensation  coverage  for  your  installers? 
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*'Mi'.  Roe:     Object.  It  is  irrelevant.  [88] 

"Mr.  Kwiiiij,:    Just  one  of  the  elements, 

''Mr.  Ixoe:     do  alie;\(l  and.  answer. 

"A.     I  don't  know. 

"Q.  (T3y  Mr.  Ewint;)  :  ]>id  you  provide  work- 
men's eoni]).  for  your  installers? 

''A.     That  I  don't  know.  ., 

"Q.     Who  would  know? 

"A.     The  office  niana^jer  would  know. 

"Q.  After  a  job  was  completed,  v.as  it  iiecessary 
for  the  installer  to  L^et  a  coni|)letion  sli])  from  the 
homeowner  % 

"A.  By  necessary,  what  do  you  mean?  Did  we 
require  him  to  do  it? 

"Q.  AVhen  an  installer  finished  a  job,  was  it 
necessar}'  for  him  to  get  any  type  of  clearance  from 
the  homeowner  signifying  that  the  homeov.ner  was 
satisfied  with  the  work  for  your  records? 

"A.     Yes,  it  was  necessary. 

"Q.     Pardon? 

"A.     It  was  necessary,  but  it  wasn't  required. 

"Q.  In  other  words,  you  wouldn't  issue  another 
work  order  to  an  installer  until  he  received  a  com- 
pletion slip  from  the  homeowner? 

"A.     Oh,  yes,  we  would,  and  we  did. 

"Q.  An  installer  could  start  out  on  another  work 
order?  [89]  A.     Yes. 

"Q.  Was  it  necessary  before  that  installer  was 
paid  to  get  a  completion  slip?  A.     No,  no. 

"Q.  Well,  was  the  completion  sli])  necessary  on 
each  job? 
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*'A.     It  was  iiecesstiiy,  but  it  wasn't  Te(|uired. 

''Q.     And  what  did  that  slip  signify'? 

"A.     Completion  slij)'? 

"Q.     Yes. 

"A.     It  signified  the  work  was  done. 

"Q.  Did  it  signily  it  was  done  in  a  satisfactory 
manner? 

"A.  Well,  not  necessarily.  It  signified  the  cus- 
tomer signed  a  piece  of  paper  tliat  states  that  the 
work  is  done  in  a  satisfactory  manner. 

"Q.  Have  there  been  instances  within  your 
knowledge  when  the  lioweow-ner  didn't  sign  the 
slip  ?  A.     Yes. 

"Q.     What  would  be  done  then? 

"A.     What  would  be  done  with  the  in.staller? 

-Q.     Yes. 

"A.  We  would  pay  him  otf  and  give  him  an- 
other job. 

"Q.  Well,  if  the  homeowner  didn't  sign  the  slip, 
Avoiild  somebody  from  your  office  go  ont  and  ask 
wliy?  [90] 

"A.  Yes,  surely.  Usually,  the  salesman  wTut 
back  to  get  it,  mostly  by  prearrangement. 

''Q.  If  something  further  was  necessary  to  be 
done,  another  installer  would  come  in  and  finish 
the  job  up? 

"A.  No,  no,  we  sent  back  the  same  installer,  if 
he  was  available.  ' 

"Q.     And  he  finished  the  job  up?  [ 

"A.     Uh-huh.  I 

"Q.     If  he  wasn't  available,  somebody  else  would      I 
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come  and  finish  it?  A.     Surely. 

"Q.  Do  you  know  of  your  own  knowledge 
whether  any  of  these  installers  have  ever  held  them- 
selves out  to  the  public  as  being  installers? 

"A.     Yes. 

"Q.  You  mean  they  have  advertised  in  the 
paper  ? 

"A.     Are  vou  asking  me  if  thev  advertised? 

"Q.     Yes.  A.     I  don't  know  that. 

"Q.     What  is  the  basis  of  your  'yes'  answer? 

"A.  Most  of  the  application  w^ork  goes  through 
companies  like  ourselves,  and  when  you  said  did  he 
hold  himself  up  to  the  public  as  being  an  applicator 
available,  why,  yes,  he  did.  He  made  his  skills  [91] 
known  to  competitors  of  ours  and  took  their  jobs. 

"Q.  So  far  as  you  know,  they  never  advertised 
the  fact  other  than  just  going  to  those  people? 

"A.  I  don't  know  whether  they  have  or  haven't, 
one  way  or  the  other. 

"Q.  Did  you  ever  advertise  on  a  job?  Did' you 
ever  have  a  sign  out  on  the  lawn  advertising? 

"A.     Yes,  we  have  done  it,  yes. 

''Q.  Did  the  applicator  ever  have  a  sign  out 
there  advertising  that  he  was  an  applicator? 

"A.     I  don't  know  of  any,  no. 

"Q.  You  have  never  seen  any  instances  where 
that  has  happened?  A.     No. 

"Q.  Can  you  tell  me  who  your  witnesses  are 
going  to  be  in  this  case? 

"A.     (No  response.) 

"Mr.  Roe:    Tell  him,  if  you  know. 
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"A.     I  don't.  Is  this  still  on  the  record? 

"Mr.  Ewing:     Yes. 

"Mr.  Roe:     Yes. 

"Q.  (By  Mr.  Ewing) :  Your  answer  is  you 
don't  know?  A.     I  don't  know. 

"Q.  Do  you  know  approximately  how  many  a])- 
plicators  were  working  for  you  between  1955  and 
1958?  [92] 

"A.     Total  mimber  in  the  two  companies? 

"Q.     Right. 

"A.     I  don't  know,  but  I  would  estimate. 

"Q.     Ai:)proximately  how  many?  A.     30. 

"Q.     Was  this  seasonal  work? 

"A.     I  don't  know  what  you  mean  by  seasonal. 

"Q.     Did  you  work  in  the  wintertime,  too? 

"A.  Yes.  We  have  work  every  season,  but  tliere 
is  more  in  some  seasons  than  others, 

"Q.  But  the  winter  wouldn't  prevent  you  from 
doing  this  type  of  work?  A.     No. 

"Mr.  Ewing:    I  believe  that  is  all.  [93] 


MILTON  L.  LEE 

Redirect  Examination 

By  Mr.  Lyman: 

Q.  You  recall  that  counsel  was  reading  certain 
questions  and  answers  to  you  that  you  made  on  your 
deposition  relative  to  the  term  "contract  employee," 
do  you  recall  that  just  now?  A.     Yes, 
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Q.  Now,  when  you  answered  that  question,  the 
question  was: 

'*Q.  Will  you  state  whether  or  not  you  felt  that 
you  could  move  the  installers  around  from  one 
job  to  another  at  your  discretion?" 

Do  you   recall   that   question?  A.     Yes. 

Q.     Do  you  recall  making-  this  answer: 

"A.  Well,  the  applicators  and  installers  with  us 
have  always  been  considered  to  be  contract  employ- 
ees." [94] 

A.    Yes. 

Q.  Would  you  tell  us  what  you  mean  by  "con- 
tract employees ' '  ? 

A.     I  mean  subcontractors. 

Q.     And  then  do  you  remember  this  question : 

"Q.  If  you  can  state  whether  or  not  you  felt  you 
could  move  one  installer  from  one  job  to  another 
at  your  discretion? 

''A.     I  don't  feel  that  way  and  I  never  have,  no." 

Do   you   remember  that  answer? 

A.    Yes,  sir. 

Q.     Do  you  rememlier  this  question: 

"Q.  As  a  matter  of  fact,  you  did  move  them 
when  somebody  called,  say,  on  one  job  and  said,  'I've 
got  storm  windows  I  've  got  to  get  up, '  and  this  par- 
ticular applicator  was  working  on  another  job,  you 
could  call  him  and  send  him  to  that  other  job,  could 
you  not?" 

Do  you  remember  this  question? 

A.     Yes. 

O.     Do  vou  remember  this  anvswer: 
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"A.     Well,  only  if  he  is  willing  to  go." 

A.    Yes. 

Q.  Now,  do  yon  recall  dnring  this  period,  if  you 
have  any  [95]  recollection  of  your  own,  while  you 
were  there  or  during  this  period,  whether  or  not 
the  unit  i)rices  for  windows  and  for  siding  were 
changed  as  a  result  of  conferences  between  you  and 
the  applicators'?  A.     Yes,  they  were. 

Q.  And  how  did  that  come  about,  if  you  know, 
who  started  it  off? 

A.  It  started  off  by  the  applicators  approaching 
me  to  have  such  a  meeting  and  discuss  the  prices. 

Q.  And  did  the  prices  go  up  as  a  result  of  that 
meeting'?  A.     They  did. 

Q.  Now,  there  was  some  question  raised  about 
the  company  loaning  out  tools.  How  often  would 
you  loan  an  applicator  or  an  installer  a   tool*? 

A.     Very,  very  seldom. 

Q.     And  what  sort  of  thing  would  it  be? 

A.  It  might  be  an  extension  ladder,  a  40-foot 
extension  ladder,  or  staging,  or  possibly  if  you  had 
an  extremely  large  unit  you  might  loan  him  a  truck 
to  haul  it  out, 

Q.     That  would  be  on  a  rare  occasion? 

A.    Yes. 

Q.  Ordinarily  the  men  had  their  own  tools  and 
their  own  equipment  and  their  own  trucks,  isn't 
that  true'?  A.     Right,  sir. 

Q.  Now,  was  there  any  different  rate  that  the 
men  demanded  [96]  or  negotiated  for  a  job  that  was 
hierher  than  the  first  floor?  A.     Yes. 
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Q.     And  how  did  tliat  eonie  about,  if  yon  know? 

A.  More  or  less  the  same  way,  they  W'Onld  just 
say,  "I  can't  make  any  mone}^  on  this  kind  of  basis, 
I  have  got  to  have  a  l)etter  deal,"  so  we  would 
negotiate  a  better  rate. 

Q.  And  if  the  job  was  some  distance  away  from 
the  metropolitan  center  or  the  city  center,  would 
that  have  any  effect  on  the  amount  the  man  would 
get? 

A.     Yes,  the  rates  changed  tor  that,  too. 

Q.  Now,  who  w^ould  pay  expenses  for  these  in- 
stallers, many  of  them  had  to  stay  overnight,  isn't 
that  so?  A.     Yes. 

Q.  And  they  would  go  away  for  periods  at  a 
time?  A.     Yes. 

Q.     And  who  would  pay  their  expenses? 

A.     They  paid  their  own. 

Q.  It  w^ould  come  out  of  the  gross  amount  of 
their  earnings?  A.     That  is  right. 

Q.  Now,  I  believe  the  Cjuestion  was  answered  or 
asked,  "Do  you  have  power  to  discharge  a  man  for 
l)ad  performance,"  do  you  recall  the  question  by 
Mr.  Ewing?  A.     Yes.  [97] 

Q.  Well,  I  will  ask  you  this  question:  If  a  man 
is  not  performing  in  a  workmanlike  manner  and  is 
not  in  keeping  with  the  time  of  the  customer,  isn't 
that  the  time  that  you  would  exercise  that  power? 

A.    Yes. 

Q.  What  was  your  interest  in  the  performance  of 
a  job,  what  did  you  look  for? 

A.     Our  interest  is  in  a  complete  performance  of 
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the  wovk  on  a  job.  Tn  other  words,  we  uave  a  man  a 
work  order  and  said,  "Do  tlie  jol),  bring-  it  in  eom- 
l^lete,"  and  then  our  interest  was  in  the  eom})k4e 
performane(>  of  the  work  on  the  ]o]). 

Q.  Now,  when  a  man  would  go  out,  what  interest, 
if  any,  did  you  have  in  tlie  mamiei-  or  the  method 
in   which  \\v  went  ahout  the  job? 

A.     We  had  no  interest  in  that. 

Q.  Now,  did  you  ever  tell  a  man  which  side  of  the 
house  to  start  on,  for  instance?  A.     No. 

Q.     Or  which  windows  to  put  uj)  first? 

A.     No. 

Q.     Or  which  door  to  put  on?  A.     No. 

Q.     Who  decided  those  details? 

A.     He  decided  those  details  for  himself.  [98] 

Q.  Now,  when  a  customer  would  complain,  you 
would  usually  have  somebody  from  the  shop  or  your- 
self would  go  out,  isn't  that  correct? 

A.     Usually  from  the  shop. 

Q.     Yes.  Now,  was  that  Mr.  Williams,  as  a  rule? 

A,     I  think  so. 

Q.     Now,  what  was  his  function? 

A.  Well,  he  was  the  manager  of  the  production 
department  and,  as  such,  he  passed  out  the  work 
orders  to  the  installers  and  applicators,  too. 

Q.  Then  he  would  go  out  on  his  customer  com- 
plaint? A.     Yes. 

Q.     All  right.  Now,  did  he  ever 

A.  (Interposing)  :  Not  always;  T  mean,  he  went 
out  on  some  of  them. 
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Q.  Now,  did  lie  ever  direct  or  show  a  man  the 
details  of  liow  to  perform  his  work  on  the  job? 

A.     I  ean't  say  that. 

Q.  I  see,  all  riuht.  Now,  connsel  asked  yon  sev- 
eral (juestions  abont  lea^dng'  one  job  to  go, 'to  an- 
other; when  those  thing's  happened,  whose  job 
wonld  a  man  leave  to  ,<io  to? 

A.  He  wonld  nsnally  leave  one  of  his  own  jobs 
to  go  to  another  of  his  own  jobs.  In  other  words, 
if  he  had  a  load  of  windows,  he  wonld  have  several 
w^ork  orders,  in  other  words,  if  the  occasion  oc- 
casioned, he  might  [99]  leave  and  go  on  to  another 
job  and  then  come  back  to  the  first  one. 

Q.  Did  these  installers  occasionally  have  more 
than  one  job  going  at  the  same  time? 

A.     Yes,  they  frequently  did. 

Q.  Did  yon  ever  have  a  situation  when  you  would 
tell  one  man  to  go  to  work  on  another  man's  job 
and  compel  him  to  divide  up  the  profit? 

A.     I  have  no  knowdedge  of  such  a  situation. 

Q.     Has  it  ever  hap})ened? 

A.     Not  to  my  knowdedge. 

Q.  Now,  I  believe  counsel  asked  you,  "Can't 
these  jobs  be  done  without  somebody  standing  over 
and  supervising,"  do  you  recall  that  question? 

A.    Yes. 

Q.  Isn't  it  a  fact  that  you  rely  uj)on  the  experi- 
ence of  these  men  to  do  a  satisfactory  job  in  ac- 
cordance with  the  contract?  A.     Entirely. 

Q.  And  it  is  this  reliance  that  has  caused  you 
to  dispense  with  supervisors,  isn  't  that  triu^  ? 
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A,  Yes.  When  yon  say  "dispense,"  we  nevev  had 
snpervisoi's. 

Q.  Well,  I  mean  in  the  natnre  of  the  business 
that  supervisors  are  not  required,  so  you  have  never 
liad  the  necessity  for  it?  [100] 

A.     That  is  right. 

Q.  Now,  I  believ<^  you  answered  questions  on 
direct  examination  to  tlie  eft'ect  that  there  were  no 
written  agreements  jjetween  the  api)licators  and  the 
company?  A.     That  is  correct. 

Q.  Now,  I  believe  you  were  also,  just  to  refresh 
your  recollection,  that  other  than  the  writing  on  the 
w^ork  orders  which  you  identified,  there  were  no 
other  written  directions  or  instructioins  as  to  how  to 
do  the  job?  A.     Specific  jol)? 

Q.     Yes.  A.     No. 

Q.  Now,  counsel  has  asked  you  if  there  were 
bulletins  of  some  kind;  what  were  the  nature  of 
these  bulletins,  what  was  their  purpose? 

A.  Well,  the  purpose  of  th(^  bulletins  would  be 
to  lay  out  the  general  specifications  of  a  good  job; 
for  instance,  a  suggested  approach  to  do  satisfactory 
work. 

Q.  Well,  they  were  suggestive  of  an  approach  to 
a  job? 

A.     Well,  they  were  not  signed  contracts. 

Mr.  Lyman:  No.  I  believe  that  is  all,  your 
Honor. 

The  Court:     Mr.  Ewing? 
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Recross-Examination 
By  Mr.  Ewing: 

Q.  In  reference  to  this  moving  installers  around 
from  one  [101]  job  to  another,  I  believe  you  stated 
that  he  would  go  only  if  he  was  willing  to  go,  is 
that  correct?  A.     Yes. 

Q.  Referring  to  the  deposition  again,  page  27, 
line  16 : 

"Q.  As  a  matter  of  fact,  you  did  move  them 
when  somebody  called,  say,  on  one  job  and  said, 
'I've  got  storm  windows  I've  got  to  get  up,'  and 
this  ])articular  applicator  w^as  working  on  another 
job,  you  would  call  him  and  send  him  to  that  other 
job,  could  you  not? 

*'A.     Well,  only  if  he  is  willing  to  go. 

"Q.  But  you  would  ask  him  to  go,  wouldn't 
you?  A.     I  sure  would. 

"Q.     What  if  he  didn't  go? 

''A.  You  mean  what  would  I  do  if  he 
didn't  go? 

*'Q.    Yes.  A.     I  don't  know.  I  don't  know." 

Q,  (By  Mr.  Ewing) :  Does  that  sound  about 
right  ?  A.     Yes. 

Q.  vSome  of  these  installers  had  out  of  town  jobs, 
did  they  not?  A.     Yes. 

Q.  And  assuming  that  you  had  a  job  in  Yakima 
for  an  installer  and  you  wanted  him  to  stop  at  some 
point  along  the  [102]  way  to  Yakima  to  do  another 
job,  say  in  Pasco,  now  at  that  intermediate  point  at 
that  job  which  that  installer  would   do  in  Pasco, 
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wasn't  he  paid  by  the  hour  on  that  jol),  his  final 
destination  being-  Yakima?  In  other  words,  he  is 
going-  to  do  a  jol)  in  Yakima,  but  there  is  another 
job  that  you  asked  him  to  do  on  the  way,  which 
we  mil  say  is  in  Pasco,  his  final  destination  is 
Yakima,  isn't  it  true  that  as  to  that  job  in  Pasco 
he  would  be  paid  by  the  hour  for  that  job? 

A.  No,  not  if  it  is  a  regular  installation  job  he 
wouldn't. 

Q.  And  that  has  never  happened  that  you 
know   of  ? 

A.  Well,  I  am  not  aware  of  any  hourly  work 
having  been  done  on  that  kind  of  a  job,  no.  Now,  if 
it  is  a  matter  of  a  complaint,  or  something  like 
that,  it  could  be,  but  you  are  talking  about  a  job. 

Q.     Yes,  a  regular  job.  A.     A  regular  job? 

Q.     You  don't  know  of  anything  like  that? 

A.     I  don't  know  of  any. 

Q.  You  stated  that  supervisors  are  not  required, 
is  that  correct?  A.     Required? 

Q.  Supervisors  are  not  required  in  this  ty])e  of 
work?  A.     Not  in  our  business. 

Q.  Yet  you  will  recall  in  the  deposition  when  I 
asked  you  [103]  if  you  had  been  out  on  a  jol)  and  if 
you  had  given  suggestions  and  directions  before,  you 
stated  you  have,  do  you  recall  that?  A.     Yes. 

Q.  And  I  believe  you  stated  in  your  de])osition 
that  salesmen  are  supposed  to  go  out  and  look  at 
these  jobs?  A.     Yes. 

Q.  And  isn't  it  true  that  the  production  manager, 
Mr.  Williams,  goes  out  and  looks  at  these  jobs  now 
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and  tlien  ?  A.     He  has  done  it. 

Q.  And  hasn't  Mr.  MeFarlane  gone  out  and 
looked  at  these  jobs?  A.     Yes. 

Q.     AVho  is  Mr.  McFarlane? 

A.  Well,  he  was  the  manager  of  the  company 
prior  to  the  time  I  came  here. 

Q.  So  even  though  there  was  nobody  looking 
over  this  person's  shoulder,  the  installer's  shoulder, 
to  every  detail  on  the  job,  there  were  people  going 
out  and  cheeking  that  work,  were  there  not? 

A.     Every  job? 

Q.     Well,  not  every  job,  I  won't  say  every  job. 

A.     There  were  people  who  check  a  few  jobs,  yes. 

Q.     Just  a  few?  A.    Yes.  [104] 

Mr.  Ewing:     That  is  all  I  have. 

Redirect  Examination 
By  Mr.  Lyman: 

Q.  With  regard  to  the  last  matter,  when  a  sales- 
man or  Mr,  Williams  or  Mr.  McFarlane  or  your- 
self, you  went  out  to  look  at  a  job  or  its  progress, 
your  interest,  was  it  not,  was  to  see  that  it  con- 
formed with  the  contract  to  the  customer? 

A.     That  is  correct. 

Q.  Did  you  have  any  interest  in  which  side  of 
the  house  he  began  on?  A.     No. 

Q.     Or  how  he  was  going  about  doing  the  job? 

A.     No. 

Mr.  Lyman:     That  is  all,  your  Honor. 

The  Court:  I  have  a  few  questions:  What  is 
vour  residence,  Mr.  Lee? 
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A.     W.  3236  Houston,   Spokane,   Washington. 

The  Couit:  I  thouglit  you  were  living  in  Salt 
Lake  City? 

A.     I  lived  in  Salt  Lake  City  until  1958. 

The  Court:  Is  Alsco  Storm  Windows  a  Wash- 
ington corporation?  A.     Yes. 

The  Court:  It  isn't  so  alleged  in  the  [105]  com- 
plaint. Is  Alsco  Northwest  a  Washington  corpora- 
tion? 

A.     It  is,  yes,  sir. 

The  Court:  Where  were  these  returns  filed  that 
are  involved  here? 

A.     I  think  they  were  all  filed  in  Tacoma,  sir. 

The  Court:  Now,  your  company,  these  two  com- 
panies, had  liability  insurance,  did  they? 

A.     General  liability,  sir. 

The  Court:     Yes. 

A.     Yes. 

The  Court:     Was  it  a  blanket  liability  policy? 

A.     General  liability,  yes,  your  Honor. 

The  Court:  Who,  in  your  organization,  had 
charge  of  the  liability  insurance  coverage? 

A.  Who  is  responsible  for  getting  the  contracts 
written  ? 

The  Court:     Yes. 

A.  Those  contracts  were  supervised  by  Mr.  Mc- 
Farlane. 

The  Court:     Who  is  he? 

A.    He  was  the  manager  before  I  came. 

The  Court:     Well,  what  nbout  after  you  came? 

A.     Well,  thev  were  in  force. 
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The  Court:  \Ve!l,  you  dou't  have  a  {'OUiiiuious 
policy,  do  youf  Don't  you  reitew  it  annually  i* 

A.     Yes,  sir,  but  the  policy  is  the  same. 

'Die  Coui't :  Have  you  ever  read  tlie  pol- 
icy .^  [106] 

A.     Well,  T  think  I  am  familiar  with  it,  yes,  sir. 

The  Court:  Well,  does  it  cover  the  operations 
of   these   installers   and    applicators? 

A.     Yes,  sir. 

The  Court:  Have  you  ever  been  sued  ])y  a  cus- 
tomer 1)ccause  of  any  tortious  act  conunitted  by  an 
a])])licator  or  installer?  A.     I  don't  think  so. 

The  Court:     Have  you  ever  been  sued? 

A.     Yes,  sir. 

Tlie  Court:  For  any  tort  liability?  Do  you  know 
what  I  mean  1)y  "tort,"  any  wrongful  act,  such  as 
an  automobile  accident,  or  something  like  that? 

A.     No,  sir,  I  don't  think  we  have. 

The  Court:  Where  is  the  bulletin  that  vou  is- 
sued  to  these  applicators  or  installers? 

Mr.  Ewing:     May  I  answer  that? 

The  Court:     I  was  asking  him. 

Mr.   Ewing:     Well,   I  know. 

The  Court:     Let  me  ask  him,  where  is  it? 

A.     We  no  longer  use  it,  sir. 

The  Court:     Have  you  got  a  copy  here? 

A.     We  couldn't  get  a  copy. 

The  Court:  You  have  got  a  lot  of  applicators, 
they  miist  have  some  copies.  [107] 

A.  Well,  I  understand  that  the  defense  has  a 
copy. 
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Tlu'  Coiirt:     J)()  you  liavc  a  c*oi)y,  Mr.  Ewing? 

Mr.  Ewin^-:     Yes,  I  do. 

The  Court:  All  right.  You  talked  about  the 
unit  price  that  you  j^aid  tliese  applicators,  what  was 
the  unit  price? 

A.  In  flic  storm  window  and  door  business  it's 
based  on  windows,  so  muoli  a  window,  so  mucli  a 
door. 

The  Court:  It  doesn't  have  anything  to  do  with 
tlie  size  of  the  windows? 

A.     Not  as  much  as  the  type  of  windows,  sir. 

The  Court:  What  about  the  siding  or  roofing,  is 
that  by  squares'? 

A.  Siding  and  roofing  is,  generally  speaking, 
based  on  so  much  per  square. 

The  Court:  When  you  say  "generally  speak- 
ing," that  nuist  mean  that  you  must  make  a  differ- 
ent rule  for  each  case? 

A.  Well,  there  are  certain  parts  of  a  siding  job 
that  you  don't  base  on  a  square. 

The  Court:  I  see.  Then  you  must  have  to  make 
a  different  contract  for  each  particular  job,  is  that 
right  ? 

A.  It  amounts  to  that,  if  the  job  involves  differ- 
ent particular  specifications. 

The  Court:  Now,  you  stated  on  your  [108]  di- 
rect examination,  as  I  recall,  in  answer  to  a  ques- 
tion as  to  whether  or  not  you  removed  men  from 
the  job  if  the  installer  and  applicator  did  not  per- 
form correctly,  that  you  would  remove  thofn  ff-om 
th(>   job   for  unsatisfactory  workmanship  and  you 
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might  sever  your  connection  because  of  '•lack   of 

work  to  keejj  liim  busy,"  did  3'ou  do  that  ^ 

A.    Yes. 

The  Court:  Under  what  circumstances  would 
you  sever  your  connection  with  an  applicator  be- 
cause of  kick  of  work  to  keep  him  busy? 

A.  We  had  no  work  order  to  ])ass  out  to  him 
so  he  luid  no  job. 

The  Court :  Well,  you  must  have  had  some  kind 
of  an  arrangement  as  to  where  you  were  going  to 
tind  these  men.  Did  you  have  them  call  at  your 
office  to  report  for  work?  How  did  they  know  when 
the  work  order  was  available? 

A.  Well,  they  sometimes  called  us.  We  fre- 
quently called  them.  The  fellows  are  aware  of  tlie 
seasonal  adjustment  in  our  business,  they  sort  of 
keep  in  touch. 

The  Court:  Now,  there  might  be  times,  then, 
when  you  would  furnish  enough  work  to  keep  an  ap- 
plicator busy  continuously? 

A.  Yes,  sir,  we  liave  had  several  applic;it( )rs  that 
have  worked  for  several  years. 

The  Court :     For  you  and  nobody  else  ?  [109] 

A.     Yes,  sir. 

The  Court :  Did  you  ever  have  a  repeat  business 
where  these  men  go  out  and  do  work  on  the  jd!)  > 

A.     I  don't  quite  follow  you,  on  the  same  job? 

The  Court:    Yes. 

A.    Yes,  sir. 

The  Court:    You  may  have  a  contract  with  Mrs. 
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John  Doe  for  1957,  do  you  ever  have  a  contract 

with  her,  for  example,  in  1960? 

A.     Yes,  sir. 

The  Court:  Now,  you  talked  about  the  pad  of 
work  orders  and  i^urchase  orders  being  the  same 
and  one  a  carbon  of  the  otlier,  do  you  have  a  pad 
of  those  work  orders  here? 

A.     No,   sir. 

The  C<nirt:  You  just  siive  us  tlie  jnidv  copy,  what 
is  that.^ 

A.  That  is  the  copy  w(^  oenerally  used  for  a 
work  order. 

The  Court:  I  see.  Well,  what  color  are  the 
others  ? 

A.  The  original  copy  is  white,  the  second  copy 
is  pink,  and  the  third  copy  is  yellow  and  the  fourth 
copy  is  goldenrod,  as  I  remember,  sir. 

The  Court:  And  the  customer,  who  keei)s  the 
fourth  copy? 

A.  Well,  to  run  tlirouoh  the  series,  this  is  about 
the  way  [HO]  they  are  handled:  We  keep  a  copy 
in  the  office,  which  is  a  file  copy.  We  s'i^'t'  a  copy 
to  the  factory,  which  is  the  work  order  to  the  ap- 
plicator. We  usually  send  a  copy  to  the  dealer  and 
salesman  that  turned  it  in,  that  is  three.  The  fourth 
cop3^  is  a  shop  copy,  which  is  used  to  manufacture 
the  windows  and  it  is  filed  in  our  factory. 

The  Court:  Well,  now,  are  they  all  printed 
differently? 

A.  No,  it's  the  same  form,  different  colored 
sheets. 
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The  Court:  Does  it  say  the  same  thing  at  the 
top  and  the  bottom? 

A.     They  are  carbon  copies. 

The  Court:  Your  contracts  are  signed  by  your 
representative  salesmen,  aren't  they? 

A.     Yes. 

The  Court:  And  the  purchase  orders  are  signed 
by  the  same  salesman? 

A.  He  usually  makes  them  out.  The  work  order 
in  the  window  business  is  generally  made  out  by 
the  man  who  measures  the  windows. 

The  Court:     Who  is  that? 

A.     And  that  has  generally  been  the  salesman. 

The  Court:  The  purchase  order  has  this  nota- 
tion: "Recheck  all  measurements.  Positively  no  re- 
turns. Write  [111]  each  order  in  quadruplicate. 
Mail  original  and  duplicate  to  Alsco,  Inc.,  Spokane 
H2,  Washington.  Retain  duplicate  in  your  files." 
Who  are  they  referring  to  when  they  say  ''your 
files"? 

A.     The  dealer. 

The  Court:     Who  is  the  dealer? 

A.  Well,  the  dealer  might  be  an  independent 
account,  a  dealer. 

The  Court:  I  will  ask  you  to  look  at  Exhibits 
5  and  6,  the  dealer's  name  appears  to  be  the  cus- 
tomer who  made  the  purchase.  Does  he  keeyi  the 
quadruplicate  ? 

A.  Well,  sir,  in  this  particular  case  of  6,  the 
dealer's  name  was  not  written  on  it  originally.  They 
ai)pp-)'f'ntly   had    difficulty    reading   the    customer's 
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name,  so  they  printed  it  on  the  left  side,  but  the 

customer  is  not  the  dealer,  no,  sir,  in  this  case. 

The  Court:  You  say  that  all  these  forms  are 
always  the  same"? 

A.     The  purchase  order  and  the  work  order,  sir  I 

The  Court:     Yes. 

A.     Yes,  sir,  that  is  pretty  generally  the  situation. 

The  Court:  I  will  ask  you  to  look  at  Exhibits 
4  and  8  and  compare  them.  They  are  not  the  same, 
are  they  (hands  papers  to  witness)  % 

A.  Well,  no,  sir.  The  difference  is  that  this  calls 
for  [112]  a  specific  type  of  window  and  in  this  case 
it's  a  door.  We  use  different  forms  for  different  types 
of  products. 

The  Court:  Then  you  had  different  forms  of 
purchase  orders  and  work  orders,  didn't  you. 

A.     Yes,  sir. 

The  Court:  Well,  how  many  different  forms  did 
vou  have? 

A.  Well,  I  think  we  had  two  window  and  door 
forms,  and  a  sidin^^  form;  that  would  be  three. 

The  Court:  But  these  then  are  not,  you  don't 
have  all  of  them  here,  then,  do  you? 

A.  I  don't  think  we  have  any  sidino-  form, 
no,  sir. 

The  Court:  Weren't  any  of  these  purchase  or- 
ders or  work  orders  used  by  you  tliat  c^avc  informa- 
tion as  to  where  on  the  house  the  work  was  to  be 

done? 

A.     The  indication  would  be  made  by  the  number 

of  the  imit. 
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The  Coui't:  Well,  what  does  that  have  to  do 
with   it? 

A.  Well,  we  have  a  system  of  measuring  the 
openings  on  a  house,  of  nmnbering  them,  so  when 
they  are  measured,  why,  we  luunber  them,  and 
when  a  fellow  goes  out  to  put  them  on  he  knows 
where  each  unit  goes. 

The  Court :     Well,  is  that  on  the  purchase  order '? 

A.  Yes,  sir,  it  should  be.  In  other  words.  Win- 
dow No.  1  is  a  specific  opening  on  a  house.  [113] 

The  Court:     All  right,  that  is  all  I  have. 

Mr.  Lyman :  If  the  Court  please,  I  just  want  to 
make  one  objection,  if  I  may. 

The  Court:  To  my  questions'?  You  certainly 
may.  Do  you  want  to  move  to  strike  it? 

Mr.  Lyman :  I  hesitated,  but  I  have  got  to  do  it. 
The  Court  queried  the  witness  on  the  question  of 
liability  insurance  and  I  want  to  move  an  objection 
to  the  question  as  being  immaterial  in  this  type  of 
case  for  the  reason  that  for  the  purjiose  of  a  defini- 
tion of  employee  under  this  particular  statute  the 
definition  of  employee  in  a  particular  state  would 
have  no  relevance. 

The  Court:     Would  have  no  what! 

Mr.  Lyman:  Would  have  no  relevance.  I  refer 
to  a  case,  a  classic  case,  T  think  it's  the  7th  Circuit, 
Dimmett,  and  others. 

Tlie  Court:     Is  it  cited  in  your  brief  ■? 

Mr.   Lyman:     No,   your  Honor. 

The  Court:  I  think  you  are  correct  about  that. 
That  is  true,  that  the  employee-employer  relation- 
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shij)  imder  the  particular  state  law  would  not  con- 
trol as  to  the  federal  law,  and  the  interpretations 
under  the  federal  statutes,  but,  however,  I  had  nn- 
other  question  on  the  insurance  mattc^r  and  you 
don't  have  to  answer  this  if  you  don't  want  to. 
Mr.  Lyman:     T  wouldn't  know  the  answer.  [114] 


The  Court:  And  so  I  think  probably  the  ques- 
tion as  to  the  interpretation  of  the  liability  policy 
would  be  immaterial  because  those  other  matters 
aren't  controlling  now,  either.  By  that  I  mean  the 
admissions  at  that  time  that  they  made  when  they 
withheld  the  tax  and  paid  it  over  would  not  be  con- 
trolling here,  so  if  you  want  to  make  a  motion  to 
strike  that  part  of  the  testimony  on  the  grounds 
that  my  question  is  immaterial,  I  will  grant  your 
motion. 

Mr.  Lyman:     Yes,  your  Honor. 

The  Court:     All  right. 

Mr.  Lyman:     Thank  you. 

The  Court:     That  is  all,  Mr.  Lee. 

(Witness  excused.) 
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RALPH  E.  WILLIAMS, 

called   and   sworn   as   a   witness  on   behalf   of   the 
plaintiffs,  testified  as  follows: 

The  Clerk:  Please  slate  your  name  to  the  Court, 
please  I 

A.     Ralph  E.  Williams. 

The  Clerk :     Thank  you,  please  be  seated. 

Mr.  Ewing-:     I  didn't  catch  that. 

The  Clerk:     Ral])h  E.  Williams.  [IKi] 

Mr.  Lyman:  Your  Honor,  we  will  endeavor  not 
to  be  repetitious  since  it  would  serve  no  purpose. 

Direct  Examination 
By  Mr.  Lyman: 

Q.     Mr.  Williams,  what  is  your  present  address? 

A.     N.  1502  Lewis,  Spokane. 

Q.  Spokane?  And  what  is  your  present  occu- 
pation ? 

A.  Production  manager  for  Alsco  Northwest, 
Inc. 

Q.  When  did  you  first  come  with  Alsco  North- 
west %  A.     1948. 

Q.  And  how  long  have  3^ou  been  with  the  Sjio- 
kane  branch?  A.     Continuously. 

Q.     From  1948?  A.     That  is  right. 

Q.  All  right,  sir.  Now,  will  you  tell  us  how  you 
go  about  getting  applicators  to  do  this  work? 

A.  Well,  some  by  reference,  by  newspapei-  ads, 
by  telephone,  and  some,  when  we  first  star-ted,  we 
liroko  them  in  from  just  green  hv]\). 
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Q.  Now,  in  1954  to  '58,  tlic  [uM-iod  with  which 
we  are  concerned,  the  men  wlio  were  ])erformin,i[;' 
the  service  then  were  experienced  in  this  work,  were 
thev  not  !  A.     Most  generally,  yes, 

Q.  Now,  may  I  have  the  work  order,  sir?  I  will 
show  you  Plaintiffs'  Exhibits  2,  4,  6  and  8,  and 
they  are  the  [117]  work  orders,  are  they  not,  that 
you  give  the  applicators  when  they  go  out  on  these 
jobs  (hands  papers  to  witness)  ? 

A.  That  is  right,  we  give  them  normall>'  tlie 
]nnk  copy. 

Q.     You  give  them  normally  the  pirdv  copy? 

A.     Normally,  yes. 

Q.  Now,  just  so  I  get  my  colors  straight,  would 
Exhibits  2  and  4,  which  ai'e  not  pink  copies,  would 
they  be  carbon  copies  of  the  pink  coi)y  whicli  is  in 
the  file? 

A.     That  is  right,  they  are  all  in  the  same  boat. 

Q,     In  other  words,  I  took  the  wrong  one? 

A.  That  is  right.  These  are  the  copy  that  would 
go  to  the  installer. 

Q.  But  the  information  on  Exhibits  2  and  4 
would  be  the  same  on  the  pink  copies? 

A.     Yes. 

The  Court:     How  about  the  ])rinted  matter? 

Q.  (By  Mr.  Lyman)  :  How  about  the  ]:)rinted 
matter,  would  that  be  the  same? 

A.  The  printed  matter  would  be  the  same  unless 
it  was  a  different  type  of  windows,  there  would  b(> 
four  copies  of  this,  and  four  of  this  (indicating) . 

n.     When   yon  say  different  type  ^vindows,  vou 
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are  referring  to  Plaintiffs'  8,  but  all  of  the  colors 
of  the  various  forma  would  have  the  same  printed 
matter  on  it  /  [118] 

A,     The  same  tliinii,-,  cxactlv. 

Q,  All  right.  Now  then,  I  will  ask  you  to  look 
at  the  reverse  side  of  e;ieh  of  the  Exhibits  2,  4,  6 
and  8,  and  teh  us  what  is  the  purpose  of  tlie  tii;ur- 
ing  on  the  reverse  side  i 

A.  Well,  that  is  their  pay  scale,  dift'ereiit  iy]ni 
windows  had  a  different  price. 

Mr.  Lyman:  Your  Honor,  I  am  not  familiar 
^vith  your  procedure.  May  I  stand  here? 

The  Court:     All  right. 

Q.  (By  Mr.  Lyman) :  Now,  for  instance,  we 
are  looking  at  Plaintiffs'  8  in  evidence,  and  there 
is  certain  writing  on  there,  and  what,  essentially,  is 
that  writing,  what  does  it  mean? 

A.  The  installer  would  write  in  there  the  num- 
ber of  windows  and  the  price,  and  I  would  okay  it, 
whether  it  would  be  paid  or  not,  so  the  bookkeeper 
would  know  it  was  okay. 

Q.  All  right.  Now,  based  upon  the  computation 
on  the  rear  side  of  the  work  order,  that  would 
comprise  the  pay,  would  it  not,  of  an  installer- 
applicator?  A.     Yes. 

Q.  And  his  pay  was  based  upon  each  of  these 
individual  jobs?  A.     That  is  right. 

Q.  And  each  job  was  a  separate  [119]  under- 
taking? A.     That  is  right. 

Q.  Now,  I  notice  in  Plaintiffs'  fi  in  evidence, 
there  are  similar  figures  aud  thci'e  is  sdmc  writiuii- 
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"Extra  labor  for  taking  olf  plexiglass  and  stripping 
and  one  old  screen  door,  $3,50,"  Now,   what  does 
that  mean? 

A,  That  means  that  he  has  entered  into  it  with 
the  customer  to  take  that  old  stuff  off  befor(,'  he 
j)uts  that  new  on.  We  assume  when  they  sold  the 
windows  there  was  a  place  for  the  window,  and  so 
that  would  be  charged  back  to  the  job. 

Q,  All  right.  Now,  he  has  the  hgure  ''$3.50"  at 
the  top  of  that  computation,  and  then  I  am  point- 
ing to  a  line  which  says,  "Charge  extra  labor 
$3.50."  A.     That  is  right, 

Q.  Is  that  correct?  Now,  is  there  any  indication 
there  about  hours  of  any  kind? 

A.  No,  no,  just  a  specific  amount  of  the  job  that 
he  has  done  for  the  contract. 

Q.  Now,  who  decided  that  he  gets  $3.50,  who 
arrived  at  that  figure  $3.50? 

A.     In  this  instance  it  was  Gene,  my  foreman, 

Q,  Now,  did  the  company  arrive  at  $3,50  or  does 
the  man  suggest  the  $3.50? 

A.  That  is  arbitrary  with  the  salesman  who  sold 
the  job.  In  other  words,  they  check  back  with  him 
and  they  [120]  generally  authorize  that  extra  pay- 
ment. 

Q.  In  other  words,  the  salesman  who  authorizes 
the  extra  payment,  and  it  w^ould  come  out  of  his 
commission?  A,     That  is  right, 

Q,  All  right,  sir.  Now,  on  Plaintiffs'  4  you  have 
n  siinilnr  comptitation  in  tliis  block,  and  there  is  a 


vs.  United  States  of  America  129 

(Testimony  of  Ralph  E.  Williams.) 

note,  notation,  "Pay  Dean  Mintoii  $3.00,"  what  is 

the  signiiicanee  of  that? 

A.  Well,  this  was  an  out-of-town  job  performed 
in  Portland  by  I  presume  the  installer  Mr.  Minton 
has  okayed  to  pay  Dean  Minton,  maybe  his  son, 
tliat  out  of  his  part  of  the  contra<^t. 

Q.  In  other  words.  Dean  Minton  would  be  his 
helper?  A.     That  is  right. 

Q.  And  he  was  directing  the  company  to  pay 
])art  of  his  gross  proceeds  to  the  helper? 

A.  That  is  right.  In  other  words,  making  out 
one  check  to  him,  possibly,  and  one  to  him,  and  he 
is  directing  that  they  do  that. 

Q.  All  right,  sir.  Now,  I  will  show  you  Plain- 
tiffs' 2  in  evidence.  It  has  a  block  for  computation, 
and  I  notice  under  the  word  "Other"  it  has 
"$8.00,"  what  is  that,  if  you  know? 

A.     That  would  have  been  exti*a  labor, 

Q.  And  is  there  anything  to  indicate  hours  on 
there?  [121]  A.     There  is  nothing. 

Q.  Do  you  know  how  that  $8.00  was  arrived  at, 
if  you  know? 

A.  No,  it  would  possibly  be  written  up  on  a 
copy  by  the  salesman. 

Q.  All  right.  In  the  shop  you  give  out  a  number 
of  these  orders,  do  you  not,  sometimes  to  a  single 
installer?  A.     That  is  right. 

Q.     Now,  how  does  that  work? 

A.     Beg  your  pardon? 

Q.  How  does  that  work,  why  do  you  give  them 
a  number  of  jobs? 
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A.  Well,  maybe  one  job  will  have  two  doors  on 
it  and  it  is  not  enough  to  take  out,  and  a  lot  of  his 
time  will  be  road  time,  and  so  we  give  him  what 
he  thinks  it  would  be  put  on  to  satisfy  and  to  put 
more  jobs  on  in  a  given  length  of  time. 

Q.  Now,  you  said  "road  time."  He  doesn't  get 
paid  for  road  time,  does  he? 

A.  No.  I  mean  it  would  save  him,  he  couldn't 
make  enough  money  if  he  took  out  two  units  at  a 
time,  so  we  give  him  a  load,  and  he  could  go  any 
place  he  wanted  and  he  could  route  it  that  way, 
save  himself  the  road  time. 

Q.  Who  makes  up  the  schedule  when  you  give 
out  a  group  of  jobs?  A.     He  would.  [122] 

Q.  He  decides  which  house  he  will  do  fii'st  and 
even  if  he  wants  to  do  two  at  the  same  time? 

A.  Once  in  a  while  we  have  a  customer  who  is 
leaving  town  by  a  certain  date,  or  going  on  a  vaca- 
tion, and  asking  if  it  is  possible  to  have  their  job 
put  on  before  they  leave.  If  they  are  tied  up  with 
jobs,  we  would  get  another  installer,  possibly,  who 
wasn't  tied  up,  who  was  available  to  do  the  job. 

Q.  Now,  if  the  installers  are  all  out  working  and 
putting  up  their  siding  and  windows  and  you  have 
a  new  job  coming  in  which  is  j'ush,  this  customer 
absolutely  must  have  it  right  away,  what  do  you  do, 
as  foreman  there? 

A.  Well,  we  check  and  see  who  would  be  the 
most  available  and  ask  him  if  they  could  spare  the 
time  to   do   the  job.   If   they   said   "no"   then   we 
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would  have  to   shop  around  and  get  another  one 

who  would  be  available. 

Q.     Then  that  would  be  his  job,  though? 

A.     That  is  right. 

Mr.  Ewing:  Just  to  clarify  it  a  little  bit  here, 
you  say  the  person  who  would  be  the  most  avail- 
able, do  3^ou  mean  some  installer  who  would  not  be 
working  on  a  job  at  that  timef 

A.  Either  that  or  if  they  all  had  jobs  out,  it 
would  just  be  the  one  who  could  get  off  a  job.  Maybe 
it  was  a  [123]  mistake  on  the  ])art  of  an  ordeT-, 
maybe  a  couple  of  windows  or  doors.  While  that 
was  being  made  up,  he  would  go  out  and  put  the 
job  on,  but  you  wouldn't  pull  a  man  off  a  job  to 
come  in  and  do  another  job. 

Q.  (By  jM r.  Lyman) :  Now,  other  than  these  work 
orders  which  you  have  seen  and  identified,  are  there 
any  other  directions  or  instructions  that  you  give 
a  man  how  to  do  the  work? 

A.  Only  when  we  put  an  ad  in  the  paper  and 
maybe  get  some  new  installers. 

Q.  No,  I  say  are  there  any  other  instructions 
other  than  what  is  on  here,  to  an  installer  as  to 
how  to  do  the  work  ?  A.     No,  oh,  no. 

Q.  You  don't  have  supervisors  tliat  go  out  and 
direct  them,  is  that  correct?  A.     That  is  right. 

Q.  And  when  you  do  go  out,  what  is  your  pur- 
pose when  you  go  out  to  look  at  a  jol),  what  do  you 
look  for? 

A.     Well,  I  either  ask  for  an  opinion  on  them- 
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Q.  (Interposing)  :  Do  you  understand  my  ques- 
tion'.^ A.     Beg  your  pardon/? 

Q.     Do  you  understand  my  question'^ 

A.     Maybe  I  didn't. 

Q,.  Do  you  ever  go  out  on  a  job  to  see  the 
progress?  [124]  A.     No. 

Q.     Oh,  you  haven't? 

A.     No,  not  to  see  how,  no. 

Q.  Is  there  anyone  from  the  shop  that  might 
go  out?  A.     No  one. 

Mr.  Ewing:     Excuse  me,  what  was  the  answer? 

(Last  answer  read.) 

Q.  (By  Mr.  Lyman) :  Now,  these  applicators, 
do  you  know  whether  they  hire  helpers ;  I  mean,  do 
you  have  that  knowledge? 

A.  Occasionally  I  would,  a  lot  of  times  I 
wouldn  't. 

Q.     But  they  do  hire  help?  A.     They  do. 

Q.  And  the  company  doesn't  interfere  in  any 
way  with  those  helpers?  A.     Not  a  bit. 

Q.  And  the  pay  and  the  working  conditions  of 
those  helpers  are  determined  solely  by  the  appli- 
cator? A.     That  is  right. 

Q.  Now,  you  have  sometimes  a  rush  of  business 
and  then  sometimes  it  falls  off,  is  that  correct,  dur- 
ing the  particular  year?  A.     Yes. 

Q.  Now,  in  the  Spokane  office  about  how  many 
men  would  you  have  at  your  peak  time?  [125] 

A.     Well,  we  would  have  about  eight  to  ten  men. 
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Q.  And  yonr  slowest  time,  how  many  would  you 
have?  A.     Two  or  three. 

Q.  And  nsually  v/ho  would  those  be,  if  you 
know  ? 

A.  Well,  it  would  be  the  same  men,  at  that 
period  it  was  Don  Levvis  and  George  Aronson, 
would  be  the  two. 

Q.  Yes.  Now,  did  these  other  men  who  worked 
for  Alseo  from  time  to  time,  did  they  work  for 
other  companies  joerforming  similar  businesses  in 
this  area?  A.     Some  of  them,  yes. 

Q.  And  would  the}'  then  (-ome  back  to  Alsco 
and  do  work  for  Alsco?  A.     Yes. 

Mr.  Lyman:  I  believe  that  is  all,  your  Honor, 
it  would  be  repetitive  to  go  into  anything  else. 

Q.  Oh,  let  me  ask  this:  These  applicators  or  in- 
stallers with  whom  you  work,  are  you  familiar  with 
the  tools  they  have?  A.     More  or  less,  yes. 

Q.  Could  you  give  us  an  estimate  of  what  the 
investment  or  the  cost  they  have  to  acquire  these 
tools;  01',  put  it  this  way:  If  they  lost  them  sud- 
denly, what  would  the  replacement  cost  be  ? 

A.  Well,  some  of  them  have  a  portable  powder 
saw  and  hand  tools,  and  then  their  own  trucks ;  it 
could  be — I  [126]  wouldn't  have  any  idea — each 
one  would  be  a  little  different  investment.  Some  of 
them  have  more  elaborate  tools  than  others. 

Q.  Well,  could  you  give  an  estimate,  just  so  we 
have  an  idea? 

A.  Well,  on  the  hand  tools  and  saw.  T  imagine 
$100,  $150. 
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Q.  And  wliat  would  the  ("<)mi)I('t('  investment  of 
a  rig,  truck  and  tools  be  for  an  aveiage  applicator, 
from  your  experience? 

A.  Well,  it  could  be  $2500  foi-  the  truck,  and  so 
forth. 

Mr.  Lyman:     Yes. 

Cross-Examination 
By  Mr.  Ewing: 

Q.  Mr.  Williams,  T  understand  you  have  worked 
for  Alsco  here  in  Spokane  since  1948,  is  that  right? 

A.     Yes,  sir. 

Q.     And  what  is  the  title  of  your  job? 

A.     Well,  T  am  in  charge  of  production. 

Q.     In  charge  of  production? 

A.     That  is  right. 

Q.     And  how  long  have  you  held  that  job? 

A.     Since  1948. 

Q.  Will  you  describe  the  duties  of  that  job, 
please,  briefly?  [127] 

A.  Well,  T  hire  th(>  people  in  the  shop,  su])er- 
vise  the  shop  employees,  lay  out  the  orders  to  flt 
the  dii¥erent  windows  on  the  orders  that  come  in, 
])urchase  the  material,  and  at  that  time  when  we 
had  installers  I  was  in  charge  of  the  installers,  in- 
stallation. 

Q.  Bo  yon  hire  installers,  is  that  part  of  your 
job?  A.     I  did,  yes. 

Q.     Likewise,  do  you  discharge  installers? 

A.     Yes,  sir. 
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Q.  As  to  extra  work  ou  these  jobs,  what  is  the 
pay  basis  for  extra  work? 

A.  That  varied  in  different,  within  different 
times,  normally  the  extra  labor  would  be  for  blind 
stopping, 

Q.  What  is  the  j)ay  basis,  is  it  paid  by  unit, 
piecemeal?  A.     No,  it  would  be  by  the  job. 

Q.     What  do  you  mean  "by  the  job".^ 

A.  Well,  if  they  had  one  things  other  than  put 
on  the  windows  it  may  be  a  mimber  of  hours,  I 
imagine  they  would  put  it  in  on  the  labor  contract. 

Q.  As  to  extra  work,  then,  they  are  paid  by  the 
hour,  is  that  correct? 

A.     Well,  on  the  basis  of  that. 

Q.  Well,  if  tlie  person  has  done  three  hours 
extra  labor  he  has  been  paid  a  certain  amount  per 
liour  for  that  job  and  I  suppose  it's  three  times 
that  certain  amount,  is  [128]  that  it? 

A.     That  would  be  it,  yes. 

Q.     So  he  is  ])aid  by  the  hour,  is  he  not? 

A.     He  is  paid  by  the  hour. 

Q.  Did  I  understand  you  to  say  as  to  this  extra 
7)ayment  that  would  in  some  cases  be  due  an  in- 
staller for  doing  the  extra  work  the  salesman 
would  authorize  the  extra  payment  and  it  would 
come  out  of  his  commission  money? 

A.  Yes,  sir,  that  is  right,  because  he  had  con- 
tracted the  job  for  so  much  and  that  would  bo  it. 

Q.     This  extra  work  money  would  not  come  out 

A.  T  wouldn't  be  so  sure  on  that  because  T  am 
of  Alsco  funds? 
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in  charge  of  production  and  I  am  not  always  sure. 

Q.  Isn't  it  true  that  extra  work  had  to  l)e  ap- 
proved by  your  office?  A.     Yes. 

Q.  So  if  you  approved  it,  T  would  assume  that 
you  pay  it,  don't  you?  A.     At  tliat  time,  yes. 

Q.  When  you  had  work  to  be  done,  how  were  tliese 
installers  notified,  again? 

A.  Well,  generally,  })y,  they  would  come  into 
the  plant  ready  for  more  work. 

Q.  As  to  your  regular  installers,  did  they  need 
to  lie  notified  at  all,  wouldn't  they  just  [129] 
come  in  ? 

A.  Not,  normally  when  they  got  the  order  they 
had  out,  the}'  would  come  in  for  more  work. 

Q.  Now,  isn't  it  true  that  when  work  orders — 
well,  I  will  ask  you  this  first:  Isn't  it  true  that  at 
times  an  installer  was  given  as  many  as,  say,  eight 
or  nine  work  orders  at  one  time? 

A.     It  could  possibly  be,  yes. 

Q.  And  isn't  it  true  that  when  you  gave  those 
woi'k  orders  to  him  you  told  him  which  job  was  to 
be  done  first,  second,  and  so  forth,  you  established 
the  priority? 

A.  No,  not  unless  there  was  maybe  a  priority 
on  one  job,  they  regulated  their  own  jobs. 

Q.  If  there  was  a  job,  you  told  him  to  do  that 
job  first?  i 

A.  No,  if  it  was  reasonable,  if  he  could  do  it, 
we  told  him  to  get  someone  else. 

Q.     Pardon! 
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A.  If  it  was  reasonable  for  him  to  do  it,  if  he 
could  possibly  do  it. 

Q.  Well,  if  you  gave  an  installer  four  or  five 
orders  any  one  of  which  he  could  start  with,  but 
you  had  a  job  that  should  be  done  right  away, 
wouldn't  you  tell  him  to  do  this  job  first? 

A.  I  would  ask  if  he  could,  and  if  he  said  he 
couldn't,  I  would  take  the  job  back,  the  work  order 
back,  and  give  it  to  someone  else,  [130] 

Q.  Was  tliere  any  agreement  between  Alsco,  the 
com])any  you  represent,  and  the  installers,  in  writ- 
ing, outside  of  wiiat  may  be  included  in  the  work 
order  ? 

A.  No,  other  than  to  outline  in  a  bulletin  the 
amount  we  pay  for  each  window,  each  type  window, 
each  size,  I  mean,  if  there  was  a  size  differential 
and  extra  labor,  what  I  mean  is,  if  they  w<^nt  out 
on  a  15-mil(^  radius  from  town,  they  would  get 
more  per  unit. 

Q.  The  only  written  evidence  of  any  agi-eement 
between  you  tM'o,  that  is,  between  the  installer  and 
Alsco,  would  be  the  work  order  and  these  bulletins? 

A.  That  is  right,  and  the  bulletin  was  just  a 
bulletin  that  we  gave  any  employee  that  came  in, 
anv  installer,  mostlv  for  new  installers. 

Q.  Were  any  pay  negotiations  entered  into  at 
the  time  the  job  was,  an  installer  picked  up  a 
work  order?  A.     No. 

Q.  Who  made  the  final  determination  as  to  what 
the  price  w^ould  be  that  would  be  paid  to  an  in.- 
staller? 
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A.  AVell,  if  there  was  any,  if  it  wasn't  accord- 
ing- to  the  regular  run  or  trend  of  prices  that  we 
had  given  them,  it  would  be  up  to  the  manager, 
Mr.  McFarlane. 

Q.  Do  you  have  any  knowledge  of,  say,  you  give 
a  man  two  orders,  one  to  do  in  Pasco  and  one  to  do 
in  Yakima,  Yakima  being  it's  final  destination 
point,  do  you  know  [131]  of  any  jobs  where  a  man 
when  he  stopped  to  do  the  Pasco  job  he  would  be 
paid  by  the  hour  for  that  job? 

A,  Not  unless  it  would  be  a  service  job,  or  some- 
thing like  that. 

Q.     What  do  you  mean,  "a  sei-vice  job"? 

A.     Well,  a  complaint. 

Q.     He  would  just  be  redoing  some  other  job? 

A.     That  is  right. 

Q.  You  would  never  be  negotiating  a  new  job 
and  he  would  be  paid  by  the  hour?  A.     No. 

Q.  Were  these  installers  free  to  acce])t  or  reject 
a  work  order  that  was  offered  them? 

A.     They  were,  occasionally  they  did. 

Q.  Do  you  know  of  any  instances  w^here  an  in- 
staller did  not  accept  a  work  order? 

A.  Yes,  when  maybe  they  would  find  another 
job  and  refuse  to  take  a  job  that  was  offered  them. 

Q.  You  mean  they  would  start  working  for 
somebody  else?  A.     That  is  right. 

Q.  Well,  if  they  start  working  for  somebody 
else,  they  wouldn't  be  in  to  see  you,  would  they? 

A.  Sometimes  they  would  have  a  job  before  they 
came  back  in  to  see  me.  T  would  hand  them  a  work 
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order   and  tliey   would  say,   ''I   don't  want   to   go 
there."  And  I  would  say,  [132]  "I  don't  have  any- 
thing else  for  you  right  now." 

Q.  If  somebody  came  in  and  you  said,  "I  don't 
have  any  jobs  for  you  now,"  would  you  refer  them 
to  any  competitors'? 

A.  Yes,  I  w^ould.  I  mean,  I  might  do  that  if  it 
would  help  the  boy. 

Q.  Did  your  company  have  any  policy  at  all  as 
to  these  installers  working  for  other  people? 

A.     No. 

Q.  And  that  applies  to  your  regular  installers, 
too? 

A.  It  applies  to  all  installers,  because  we 
couldn't  keep  them  busy  all  the  time,  we  shouldn't 
dejn-ive  them  of  doing  work  for  somebody  else  if 
we  didn't  have  jobs  for  them. 

Q.  As  to  these  helpers,  sometimes  T  think  you 
stated  that  an  applicator  does  hire  a  helper  to 
help  him?  A.     Occasionally. 

Q.     Who  keeps  the  pay  records  of  the  helper? 

A.     The  applicator,  the  installer. 

Q.  Has  Alsco  ever  kept  any  rec6rds  for  the 
helper?  A.     Not  to  my  knowledge. 

Q.  Well,  isn't  there  on  one  of  these  exhibits 
that  you  testified  to  on  direct  examination,  didn't 
you  say  that  this  fellow  Minton,  on  the  work  order, 
Minton  was  the  helper?   [133] 

A.     Could  I  see  the  order,  please? 

Q.  And  he  w^as  directing  you  to  pay  the  [134] 
helper  ? 
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recalled  as   a   witness   on  behalf  of  the  plaintiffs, 
resumed  the  stand  and  testified  further  as  follows : 

Cross-Examination 
(Continued) 
By  Mr.  Ewing: 

Q.  Mr.  Williams,  is  Alsco  now,  at  the  present 
time,  operating  in  substantially  the  same  manner 
that  they  operated  during  the  period  1954  to  1958? 

A.  No,  we  are  wholesale,  the  department  I  am 
in  now,  onl}^ 

Q.     Do  they  have  installers? 

A.     I  have  no  installers,  no. 

Q.  Do  installers  work  for  Alsco  at  all,  that  you 
know  of? 

A.  They  put  on  doors  once  in  a  while  on  con- 
tract jobs,  yes. 

Q.     Who  does  Mr.  McFarlane  work  for  now? 

A.  I  think  he  is  with  a  company  of  his  own, 
Allstate. 

Q.  Who  furnished  the  materials  that  went  into 
any  particular  job,  any  job  in  general?  [135] 

A.  If  it  was  Alsco  window  material,  we  fur- 
nished the  material. 

Q.     And  did  you  deliver  them  to  the  job  site? 

A.  On  occasion  we  have,  where  they  weren't 
equipped  to  haul,  we  have  delivered. 

Q.  And  the  other  times  the  instnller  would  pick 
them  up  at  Alsco  and  take  them  out  to  the  job 
himself? 


vs.  T^in'icd  Slaics  of  America  141 

(Testimony  of  Ralph  E.  Williams.) 

A.  We  only  deliver  to  assist  the  installer,  the 
contractor. 

Q.  Was  anything  else  furnished  by  Alsco  other 
than  material?  A.     Not  that  I  know  of. 

Q.     Ladders,  or  anything  like  that? 

A.  We  have  loaned  ladders,  yes,  we  have  loaned 
maybe  a  tool  that  wouldn't  be  a  common  tool  to  an 
installer. 

Q.  How  about  it,  do  you  own  any  trucks,  did 
Alsco  own  any  pickup  trucks? 

A.     We  have  had  pickup  trucks,  yes. 

Q.     Were  those  used  by  installers  at  all? 

A.     They  were  just  used  for  on  delivery. 

Q.  You  don't  know  of  any  instance  where  an  in- 
staller used  Alsco 's  own  trucks? 

A.  In  what  period  are  you  talking  of,  the  very 
inception  ? 

Q.     Well,  say  the  period  between  1954  and  1958? 

A.  Oh,  if  one  of  their  rigs  broke  down,  we  might 
have  loaned  them  one,  it  would  just  be  for  the 
trip.  [136] 

Q.  I  believe  you  stated  on  direct  examination 
that  nobody  went  out  and  checked  these  jobs,  was 
that  your  answer?  A.     Not  normally,  no. 

Q.     Were  salesmen  supposed  to  check  those  jolis? 

A.  No,  the  salesman  generally  doesn't  know 
enough  about  the  job  to  inspect  the  job. 

Q.  Bid  you  hear  Mr.  Lee  testify  this  morning 
through  his  deposition,  which  he  admitted  was  true, 
that  salesmen  were  supposed  to  check  these  jobs? 

A.     Thev  do  on  occasion,  but  T  didn't  know  tlmt 
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they  were  supposed   to,  not   from  ni\-   department, 

tliey  were  not  supposed  to. 

Q.     You    don't    know    of    your    own    knowledge 
whether,  in  fact,  they  have  cluM'ked  johs  in  the  past? 
A.     No,  I  wouldn't  know,  hecause  I  am  with  pro- 
duction and  not  the  sales. 

0.  Did  vou  iKvir  Mr.  Lee  testify  this  morning 
that  he  has  been  out  on  .jobs  and  has  .uiven  direc- 
tions and  sugi^estions  on  occasion? 

A.     T  heard  his  statements  this  morning. 
Q.     How  does  that  coincide  with  your  statement 
that  nobody  w(^nt  out  and  looked  at  these  jobs? 

A.  Nobody  went  out  to  inspect  the  jobs  from 
my  de])artment. 

Q.     What  is  your  department? 
A.     Production  and  installation.  [137] 
Q.     With  reference  to,  I  believe  you  stated  you 
do  the  hiring,  or  you  did  do  the  hiring? 
A.     Yes,  I  did  do  the  hiring. 

O.  And  on  occasion  you  hired,  I  suppose,  new 
applicators?  A.     That  is  right. 

Q.     Is  their  work  checked  at  all? 
A.     Normally,  if  we  would  get  a  complaint,  we 
would  maybe  go  out  and  check  a  job  on  a  complaint, 
a  customc^r's  complaint. 

Q  In  other  words,  the  man  that  you  have  never 
known  before  has  come  in  and  would  say  he  is  an 
installer,  you  would  send  him  out  to  do  a  job  and 
not  i>ven  check  that  job? 

\  Sometimes  we  would  send  them  out  with  nn- 
other  installer,  a  seasoned  installer. 
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Q.  Sometimes  you  would  send  them  out  with  a 
seasoned  installer  % 

A.  Yes,  if  they  have  had  experience  with  other 
companies. 

Q.  Was  the  othei'  installer  to  check  their  work 
for  you? 

A.  No,  merely  to,  not  for  us,  merely  to  helyj 
them. 

Q.  The  installei'  was  working-  for  you,  though, 
wasn't  he? 

A.  He  wasn't  working  for  me,  he  was  a  con- 
tractor working  for  himself,  putting  on  our  product. 

Q.  You  have  never  heen  out  on  any  of  these  johs, 
personally?  [138] 

A.  Yes,  I  have  been  out  on  jobs  where  there  has 
Ijeen  complaints  or  trouble. 

Q.  And  what  would  you  do  if  a  complaint  arose 
and  you  went  out  and  checked  the  job,  what  would 
be  the  procedure  then  ? 

A.  AVell,  I  w^ould  try  to  see  if  I  could  withhold 
the  contractor's  pay  until  he  had  finished  the  job, 
done  a  job  satisfactory  to  the  customer,  like  he  had 
contracted  for. 

Q.  Did  you  tell  the  installer  what  needed  to  be 
done  in  order  to  complete  that  job? 

A.     If  I  was  out  on  the  job. 

Q.     You  have  been  out  on  jobs  on  occasion,  then  ? 

A.  On  occasion,  just  where  there  is  customer 
complaints. 

Q.    You  heard  Mr.  Lee  testify  this  morning  that 
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he  liad  the  power  to  give  iiistruftioiis  iv  these  in- 
stallers, did  you  have  that  same  power? 

A.     I  imagine  I  did. 

Q.  I  believe  you  stated  on  direct  that  there  have 
been  times  when  directives  or  bulletins  have  been 
issued  by  Alsco  to  installers,  is  that  correct*? 

A.  We  have  made  up  l)ulietins  to  tell  the  con- 
tractors to  more  or  less,  it  was  how  the  job  is  to  be, 
we  would  like  to  have  the  job  done  so  it  would  be 
acceptable  to  the  customer.  [139] 

Q.  What  was  your  understanding  of  these  bul- 
letins, what  was  the  purpose  of  them? 

A.  The  purpose  of  them  was  when  we  hire  new 
men  in  our  peak  season  or  busy  season  so  they 
would  know  what  to  do,  what  the  job  is  on. 

Q.     Were  they  only  given  to  new  men? 

A.  Not  necessarily,  they  were  available  to  all  of 
them. 

Q.  They  were  directed  to  all  installers,  isn't 
that  correct? 

A.  To  all  installation  contractors,  I  think  it 
reads. 

Q.     And    you    wanted    everybody    to    get    them, 
didn't  you,   all  installers,   not  just   the   new   ones,     j 
isn't  that  true?  A.     Yes, 

The  Clerk:  Marking  Defendant's  Identification 
No.  11. 

Q.  (By  Mr.  Ewing)  :  Showing  you  Defendant's 
Identification  No.  11,  entitled  "Important  Informa- 
tion to  All  Installers  and  Applicators,"  issued  by 
Al'>('o  Storm  Windows,  Inc.,  apparent!}^  signed  by 
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Molvin   McFarlane,   Manager,   dated   May   9,    1960 
(hands  paper  to  witness),  I  will  show  you  that  and 
ask  you  if  you  are  familiar  with  that? 

A.  No,  sir,  I  have  never,  I  have  nevcn-  seeii  that 
one  before. 

Q.     You  have  never  seen  that  one  before^? 

A.     No,  T  didn't.  [140] 

Q.  It's  entitled  "Alseo  Storm  Windows,  Inc.,''  is 
it  not?  A.     That  is  rioht. 

Q.     So  it  must  have  been  issued  by  Alsco? 

A.     It  could  have  been, 

Q.  You  are  not  familiar  with  what  is  herein 
stated  here? 

A.     No,  because  that  doesn't  apply  to  me. 

Q.  It  does  apply  to  applicators  and  installers, 
does  it  not?  A.     It  does,  yes. 

Mr.  Ewing:  I  will  ask  the  admission  of  this  bul- 
letin (shows  document  to  plaintiffs'  counsel). 

Mr.  Lyman:  I  haven't  read  it,  your  Honor,  but 
we  object  to  it  simply  on  the  date  it  is  issued.  May 
9,  1960,  which  is  more  than  two  years  after  the 
period  here  involved.  I,  frankly,  haven't  read  the 
contents,  but  on  that  basis  I  object  to  it. 

Mr.  Ewing:  I  would  state  as  to  that,  your 
Honor,  that  it  is  directed  to  applicators  and  instal- 
lers. I  think  it  can  be  brought  out  that  is  what  is 
stated  herein  was  the  same  type  of  procedure  that 
prevailed  in  1954  to  1958. 

The  Court :  I  think  you  had  better  bring  that  out 
before  this  would  be  admissible,  because  if  it  speaks 
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as  of  the  date  it  bears,  prospectively,  I  would  think 

it  would  be  inadmissible. 

Q.  (By  Mr.  Ewing)  :  Reading  some  of  those 
items  on  there,  one  through  seven,  could  you  t(^ll 
me  whether  [141]  those  things  that  are  stated 
therein  were  applicable  in  1954-1958;  in  other 
words,  whether  the  same  things  applied  although 
they  were  not  reduced  to  wi-iting  at  that  time? 

A.  Like  the  rate  of  pay  increase?  T  think  you 
will  find  it  in  that  bulletin. 

Q.  Were  those  things  that  are  stated  tliorein 
the  same  thing? 

A.  I  will  have  to  check  them  because  T  am  not 
familiar  with  them.  T  will  have  to  check  against  the 
other  one,  and  that  has  been  several  years  ago,  yes. 

Q.  Do  you  want  to  check  against  the  other  one 
which  I  have  (hands  paper  to  witness)  ?  There  is  a 
difference,  isn't  there?  A.     Check  material. 

The  Court:     Is  this  off  the  record? 

Mr.  Ewing:     Yes. 

Q.  Taking  No.  1,  isn't  that  about  the  same  as 
this  one  here,  6? 

A.     No,  this  is,  just  a  minute. 

Q.     No.  1  and  No.  6,  aren't  they  about  the  same? 

A.     They  are  about  the  same,  yes. 

Q.  Now,  as  to  No.  7,  I  am  not  interested  in  how 
much  here,  but  wasn't  this  the  policy  in  1954? 

A.     This  one  isn't  on  here. 

Q.  No,  it  isn't,  but  wasn't  this  policy  ''No  extra 
labor  [1423  ^^i^^  ^^  paid  except  when  authorized 
bv  office."  Wasn't  that  the  policy  in  1954? 
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A.  I  don't  know  what  they  had  in  Mr.  McFar- 
lane's  office  at  that  time. 

Q.     You  were  the  production  manager'? 

A.     T  was  the  production  manager. 

The  Court:     Is  this  back  on  the  record  now? 

A.  "No  extra  labor  will  be  j^aid  except  when 
authorized  by  office.  The  rate  of  pay  is  based  on 
the  schedule  dated  May  6,  1960." 

Q.  Referring  to  any  of  these  things  on  this  May 
9,  1960,  bulletin,  were  any  of  those  things  applica- 
ble in  1954?  A.     Some  of  them  were. 

Q.     Which  ones  were  they  ? 

A.  Well,  the  caulking  is  similar,  now  that  is 
not,  flashing  strip  or  casing  trim,  that  applies  to 
siding,  whereas  this  one  applies  to  windows  only, 
no  sidinLi'  applied  in  this  one,  so  that  would  be  simi- 
lar, r.iid  that  one  isn't  in  there.  This  is  sidings,  so 
that  wouldn't  be  in  this  one. 

Q.  Was  the  same  thing  applicable  in  1954,  be- 
tween 1954  and  '58,  even  though  it  wasn't  in  writing- 
at  that  time? 

A.  Well,  we  asked  the  boys  to  do  their  jobs, 
clean   jobs,  yes. 

Q.  Were  these  things,  could  these  things  be  ap- 
plied in  [143]  1954? 

A.     Some  of  them  could,  yes. 

Q.  Well,  will  you  tell  me  exactly  which  ones 
could? 

A.  Well,  you  could  caulk  around  windows  and 
doors,  yes. 

O.     Now,  what  else? 
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A.  "Retui'ii  all  siding,"  it  could  have  been  sid- 
ing and  accessories,  "to  local  office,"  because  that 
was  '*No  extra  labor  will  be  paid,"  yes. 

Q.     Here?  A.     I  think  that  should  api)ly. 

Q.     Pardon?  A.     That  would  apply. 

Q.     It  did  apply  in  '54  and  '58? 

A.     Yes,  I  think  he  meant  that  to  apply. 

Q.     It  would  have  applied,  wouldn't  if? 

A.     It  could  apply. 

Q.  Now,  referring  to  Defendant's  Identifica- 
tion  

The  Court:     Back  on  the  record? 

Mr,  Ewing:     Yes,  back  on  the  record. 

Q.  Referring  to  Defendant's  Identification  No. 
11,  Mr.  Williams,  being  a  bulletin  dated  May  9, 
1960,  is  it  true  that  items  3,  4,  5,  6  and  7,  although 
not  reduced  to  writing  between  the  period  of  1954  to 
'58,  were  applicable  at  that  time  ? 

A.     That  would  apply,  yes.  [144] 

Mr.  Ewing:  I  will  move  the  admission,  based 
on  this  testimony,  of  Defendant's  Identification  11. 

Mr.  Lyman:  Well,  your  Honor,  I  don't  think 
that  cures  it,  but  I  have  no  objection  to  its  admis- 
sibility except  for  items  1  and  2,  whicli  liave  not 
been  identified.  Very  well,  no  objection. 

The  Court:  All  right,  it's  admitted  otiIv  as  to 
Items  3  to  7,  inclusive,  right? 

Mr.  Ewing:     That  is  correct. 

The  Court:  All  right,  it  will  be  admitted  and 
although  thev  don't  need  to  be  deleted,  it's  under- 
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stood  that  Items  1  and  2  arc  not  to  be  coiiskleved 

as  items  applicable  to  the  caso*,  is  that  right? 

Mr.  Lyman:     That  is  correct. 

The  Court:     All  right. 

(Whereupon,  said  document  was  admitted  in 
evidence  as  to  Items  3  through  7,  inclusive,  as 
Defendant's  Exhibit  No.  11.) 

Q.  (By  Mr.  Ewing) :  Showing  you  I)(^feiul- 
ant's  Exhilut  No.  11,  would  you  read  No.  3  on  that 
bulletin,  please? 

A.  (Reading):  "Keep  yard  and  applied  siding 
clean  as  work  progresses.  Pile  scrap  in  neat  ])ile." 
No.  3. 

Q.  In  other  words,  in  reference  to  No.  3  you.  are 
telling  the  ajiplicators  that  they  are  to  pile  sera])  in 
neat  piles  during  the  course  of  the  job,  and  }'ou 
are  also  [145]  telling  them  to  "Keej)  yard  and  ap- 
plied siding  clean  as  the  work  progresses,"  is  that 
con-ect  ? 

A.     That  is  what  that  implies,  yes. 

Q.     That  is  what  it  says,  isn't  it? 

A,     That  is  what  it  says. 

Q.     Would  you  read  No.  4,  please! 

A.  (Reading) :  "Make  no  suggestion  to  cus- 
tomer contrary  to  work  order.  If  you  question  any 
item  on  the  work  order,  consult  salesman  who  sold 
the  order  or  the  local  manager.  Install  according  to 
company  installation  manual.  We  will  only  author- 
ize payment  for  satisfactory  work." 

Q.     Referring  to  this  part  that  you  jnst  read,  the 
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third  soiitenee,  ''Install  according  to  c()m])aijy   in- 
stallatio]!   manual,"   where    is    tliat    iiiniinal;    is    it 
here  today? 

A.  I  don't  know  what  manual,  yes,  do  we  have 
a  manual  here?  I  don't  know,  T  am  sure,  this  is 
for  sidinq;  and  there  is  a  sidini>'  manual,  applicators' 
manual. 

Q.  And  from  readini^-  that  sentence,  it  helonj^s 
to  the  com])any,  it's  a  company  installation  manual, 
is  that  correct? 

A.     Yes,  we  give  that  to  all  customers,  you  know. 

Q.     To  all  customers?  A.     Customers. 

Q.     How  al)out  installers? 

A.  That  is  the  installing  contractors,  they 
should,  if  they  [146]  have  ])ut  on  siding,  they 
should  have  one,  yes. 

Q.  According  to  this  sentence  they  are  sup])osed 
to  install 'according  to  that  manual,  are  they  not? 

A.  Well,  there  is  ouly  oue  way  you  can  put  the 
siding  oil,  that  is  in  a  ucat  maimer,  yes. 

Q.     Would  you  read  No.  5,  please? 

A.  (Reading) :  "Return  all  siding  and  acces- 
sories to  local  office." 

Q.     And  No.  6? 

A.  (Reading)  :  "Caulk  around  all  windows, 
doors,  and  other  openings  hefore  installing  sill, 
flashing  strip  or  casing  trim." 

Q.  In  effect,  you  are  telling  the  installers  in 
No.  6  to  caulk  around  all  windows,  doors  and  other 
openings  hefore  installing  sill,  flashing  stri]:)  or 
casing  trim,  in  other  words,  if  there  is  more  than 
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one  way  to  do  this  job,  you  are  instructing  the  in- 
stallers to  do  it  this  way,  in  other  words,  to  caulk 
the  windows  before  installing  the  sill  ? 

A.  This  was  new  to  most  of  them  and  to  keep 
from  having  expensive  re])airs  it's  customary  for 
most  any  company  to  i)ut  out  a  Inilletin  telling- 
them  how  to  apply  siding. 

Q.  Mr.  Williams,  in  effect,  aren't  you  telling 
these  installers  how  to  do  the  Job,  tlicn  ? 

A.     I  didn't  writ(>  this.  [147] 

Mr.  Lyman:  Just  a  minute,  I  want  to  object  to 
that.  I  think  it's  argumentative,  and  between  this 
bulletin  and  the  statements  thus  far  I  think  the 
Court  can  draw  a  conclusion. 

The  Conrt:     Sustained. 

Q.  (By  ]SIr.  Ewing) :  Will  you  read  No.  7, 
please  ? 

A.  (Reading):  "No  extra  labor  will  be  paid 
except  when  authorized  by  office.  The  rate  of  pay  is 
based  on  schedule  dated  Mav  6,  1960." 

Q.  Well,  from  the  first  sentence  in  No.  7  as  to 
any  extra  work  the  installer  was  to  get  authority 
from  the  office  first  before  proceeding,  is  that  cor- 
rect? A.     That  is  what  it  says,  yes. 

Q.  Now,  when  you  issued  these  bulletins  to  in- 
stallers, I  assume  that  you  expected  them  to  follow 
what  is  therein? 

Mr.  hyman:  Objection,  your  Honor,  this  is  ar- 
giunentative.  It  calls  for  a  mental  process. 

The  Court:     Sustained. 

O.     (Bv  Mr.  Ewing):     Showing-  von   Plaintiffs' 
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Identilication  No.  9,  Mr.  Williams,  which  is  issued 
by  Alsco  Northwest,  Inc.,  and  Alsco  Storm  Whi- 
dows,  Inc.,  entitled  "Code  of  Ethics  and  Coopera- 
tion," directed  to  all  installation  contractors,  dated 
November  28,  1956,  with  no  signature  on  it  (hands 
paper  to  witness),  I  show  you  [148]  that,  are  you 
familiar  with  tliat  ?  A.     Yes,  I  am. 

Q.     Are  you  familiar  with  the  contents  therein  i 

A.     Yes. 

Q.  And  having  been  issued  in  1956  I  assmne  it 
was  applicable  from  '56  on,  at  least? 

A.     Yes. 

Mr.  Ewing:  I  move  the  admission  of  Defend- 
ant's Indentification  9. 

Mr.  Lyman  :     No  objection. 

The  Court:  It  will  be  admitted  as  Defend- 
ant's 9. 

(Whereupon,  said  document  was  admitted  in 
evidence  as  Defendant's  Exhibit  No.  9.) 

Q.  (By  Mr.  Ewing) :  With  reference  to  De- 
fendant's Exhibit  No.  9,  will  you  under  the  section 
called  ''AIM''  will  you  read  that  paragraph,  please? 

Mr.  Lyman:  Objected  to,  your  Honor.  Your 
Honor,  I  am  going  to  object  to  his  reading  it,  it 
speaks  for  itself  and  I  think  it  is  unduly  long  and 
drags  out  the  testimony. 

The  Court:     Well,  overruled. 

Q.     (By  Mr.  Ewing)  :     Will  you  read  it,  please? 

A.  (Reading):  "The  installation  contractor, 
who  bv  his  work  must  come  in  contact  with  the 
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customer,  is  in  many  instances  a  good-wiJl  ambas- 
sador, so  to  si:)eak.  [149]  His  appearance,  actions, 
and  work  reflect  directly  back  on  whoever  he  is 
contracting  for.  By  this  token  Alsco  Northwest, 
Inc.,  has  set  forth  the  following  Code  of  Ethics  for 
your  consideration. ' ' 

Referring  to  this  code  of  contact,  it  says,  "Instal- 
lers will  be  expected  to  present  a  neat  appearance 
at  all  times."  Could  you  elaborate  on  that  a  little 
bit,  what  do  you  mean  by  that? 

A.  Well,  we  have  had  coal  heavers,  and  so  forth, 
who  have  come  and  asked  for  jobs  and  we  have 
given  them  jobs,  and  they  were  not  exactly  pre- 
sentable. 

Q.  Isn't  it  true,  Mr.  Williams,  that  these  instal- 
lers were  required  to  wear  white  coveralls? 

A.  No,  not  required  to,  they  were  preferred  to 
wear  them  and  if  they  paid  for  them  themselves. 

Q.  You  don't  know  what  the  policy  of  the  com- 
pany was?  A.     On  the  coveralls,  I  wouldn't. 

Q.     Would  you — who  would  know? 

A.  Because  I  never  insisted  that  they  all  wear 
coveralls. 

Q.  Who  would  know  whether  they  were  required 
to  wear  them  or  not? 

A.  I  will  say  they  wouldn't  be  required,  I 
wouldn't  know. 

Q.     Who  could  I  ask  to  find  out? 

Mr.  Lyman:  Objection,  your  Honor,  I  think  this 
is  imposing  on  the  witness  a  question  that  he 
couldn't  possibly  [150]  answer. 
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The  Court:  Well,  he  can  say  so  if  he  can't  an- 
swer it,  overruled. 

A.  I  cannot  answer  the  question  because  I  don't 
know. 

Q.  (By  Mr.  Ewing) :  In  reference  to  some  in- 
stallers, then,  did  they  wear  white  coveralls'^ 

A.     Yes,  they  did. 

Q.  Was  there  any  inscription  on  these  cover- 
alls, was  there  anything  stated  on  these  coveralls, 
any  advertisement  or  anything  like  that? 

A.     Some  of  them  had  "Alsco"  on  them,  yes. 

Q.     "Alsco"  was  printed  right  on  the  coveralls? 

A.     On  the  coveralls. 

Q.     And  was  there  anything  else  on  there? 

A.  It  might  have  been  there  initially,  I  don't 
know,  I  don't  remember. 

Q,.  Point  No.  2  in  this  Code  of  Ethics,  referring 
to  Defendant's  Exhibit  9,  it  says:  "Your  manner 
should  be  efficient  and  such  as  to  impress  the  cus- 
tomer with  your  knowledge  of  the  job  to  be  done." 
Can  you  elaborate  a  little  bit  on  what  you  mean  by 
"efficient,"  "your  manner  should  be  efficient"? 

A.  Well,  we  have  shown  them  jobs  that  were 
put  on,  on  our  samples,  and  so  forth,  that  they 
should  know  how  to  do  a  job,  and  we  expected  a 
job  that  would  be  satisfactory  [151]  to  the  cus- 
tomer. 

Q.     And  would  you  read  No.  3,  please? 

A.  (Reading) :  "Your  attitude  with  the  cus- 
tomer is  to  be  one  of  cooperation,  friendliness  and 
cheerfulness." 
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Q.  Now,  referring-  to  page  2  of  this  Code  of 
Ethics  entitled  "Specific  points  to  watch,"  isn't  it 
true  that  it  sets  out  seven  points  in  there,  six  of 
which  start  out  with  the  words  "Do  not".^ 

A.     That  is  right. 

Q.     And  would  you  read  those,  please*? 

A.  (Reading):  "Do  not  fail  to  caulk  all  units 
that  should  be  caulked. 

"Do  not  try  to  cover  up  defective  product  of 
work. 

"Do  not  leave  out  any  pilot  screws  in  two  lite 
windows  for  any  reason. 

"Do  not  fail  to  pick  up  completion  or  cash. 

"Do  not  make  any  appointment  with  the  cus- 
tomer you  do  not  or  cannot  keep,  as  they  may  stay 
home  from  work  to  keep  this  appointment. 

"Do  not  leave  any  w-indows  or  doors  that  are  not 
cleaned  thoroughly  inside  and  out. 

"Always  check  with  customer  to  find  out  which 
way  they  want  their  doors  to  hang." 

Q.  In  reference  to  No.  3,  "Do  not  leave  out 
any  pilot  screws  [152]  in  two  lite  windows  for  any 
reason,"  that  would  be  during  the  course  of  the 
work,  would  it  not? 

A.  That  is  a  part  of  the  window,  it  i§  just  like 
leaving  oft'  a  headlight  olf  a  car. 

Q.  And  No.  1,  "Do  not  fail  to  caulk  all  units 
that  should  be  caulked,"  would  the  caulking  process 
be  done  during  the  course  of  the  job? 

A.     That  is  part  of  the  job. 

Q.     Do  you  know^  w^iether,  of  your  own  knowl- 
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edge,  wlietlier  these  installers  ever  advertised  I'or 

themselves  as  being  in  the  business  of  installers? 

A.  Yes,  I  have  found  ads  in  the  paper  and 
called  them  and  called  installers  who  have  had  ads 
in  the  i)aper. 

Q.     They  have  advertised  themselves? 

A.     Yes. 

Q.  And  yet  some  installers,  when  they  worked 
for  you,  were  wearing  white  coveralls  witli  "Alsco" 
printed  on  the  coveralls,  is  that  correct? 

A.  Not  the  ones,  no,  but  they  were  wearing 
coveralls. 

Q.  Do  you  know  of  your  own  knowledge  whether 
Alsco  has  ever  asked  any  installer  to  advertise  for 
them  %  A.     Not  to  my  knowledge. 

Q.  Has  there  ever  been  a  time  within  your 
knowledge  that  an  a])plicator  or  installer  has  been 
put  off  the  job  during  the  course  of  the  job?  [153] 

A.     No,  I  have  had  them  walk  off  the  job. 

Q,  Could  an  installer  be  put  off  the  job  by  you 
during  the  course  of  the  job? 

Mr.  Lyman:  T  want  to  object  to  that.  Just  a 
moment,  that  calls  for  a  conclusion.  I  think  you 
ought  to  find  out  if  it  has  been  done,  and  then  what 
would  be  the  circumstances. 

Mr.  Ewing:  Mr.  Lee  testified  this  morning,  and 
he  heard  Mr.  Lee's  testimony. 

The  Court:  I  think,  Mr.  Ew^ing.  the  thing  to 
find  out  is  this  man's — if  he  had  knowledge  of  the 
extent  of  his  authority,  if  that  is  wliat  you  are 
askine"  him.  T  will   overrule  the  objection   on   that 
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U round,  but  I  think  yonr  question,  you  might  re- 
frame  your  question. 

Q.  (By  Mr.  Ewing) :  Has  any  installer  been 
removed  from  a  jol)  during-  the  course  of  that  job 
]ry  you  ov  at  your  direction;' 

A.     Not  to  my  knowk'dge,  no. 

Q.  If  a  home  owner  supposedly  upon  comple- 
tion of  a  job  was  dissatisfied  with  that  work  and 
called  Alsco,  w^ould  that  call  be  directed  to  you  ? 

A.  Not  normally,  no;  I  mean,  it  might  come 
down  to  me  if  they  asked  me  to  send  someone  out 
to  do  a  repair  job,  or  something. 

Q.  Have  you  ever  received  such  calls  from  [354] 
that?  A.     Not  from  my  office. 

Q,  Were  there  any  occasions  that  you  know^  of 
or  Avithin  your  own  knowledge  where  an  installer 
lias  been  taken  oft'  a  job  that  he  originally  started 
during  the  course  of  that  job  and  moved  to  a  sec- 
ond job? 

A.     Not  unless  he  was  willing  to  do  so. 

Q.  That  isn't  the  question,  the  question  is:  Has 
an  installer  been  moved  off  a  job  which  he  started 
to  do,  a  second  job,  before  the  first  one  was  fin- 
ished'? A.     I  can't  recite  any  one  instance,  no. 

Q.     You  don't  know,  W'ithin  your  knowdeclge  ? 

A.     I  don't  know  of  a  particular  job,  no. 

Q.  Taking  a  person  of  reasonable  experience  in 
this  type  of  work,  isn't  it  true  that  the  job  can  be 
done  without  close  supervision?  A.     Yes. 

Q.  What  do  you  understand  by  the  word  "su- 
pervisor"? 
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A.     Oh,  "supervisor,"  my  definition? 

Q.     Yes. 

A.     Would  he  one  \vho  would  control  the  typt^ 

Q.     Control  the  what? 

A.     (Continuing) :     the  type  of  work  and  the 

quality  of  the  work,  and  so  forth. 

Q.  One  who  would  watch  over  somehody  else's 
work?  A.     That  is  right.  [155] 

Q.  Based  on  that  definition  of  a  su])ervisor, 
would  that  ty])e  of  i^erson  hv  necessary  in  this  kind 
of  an  operation? 

A,  Not  necessary,  it  couldn't,  distance  bemg  a 
factor,  you  couldn't  follow  even  the  installing  crews 

around. 

Q.  But  I  believe  you  have  stated  that  you  and 
Mr.  Lee  testified  that  he  has  gone  out  on  the  job  and 
checked  on  occasion? 

A.     I  heard  him  say  that,  yes,  sir. 

Q.  And  salesmen  were  supposed  to  go  out  and 
check  them?  A.     He  said  that  this  morning. 

Q.  And  these  directives  were  issued  to  installers, 
were  they  not  ?  A.     Installing  contractors,  yes. 

Q.  Are  there  times,  Mr.  Williams,  that  the  mate- 
rials that  are  set  out  in  a  work  order  do  not  always, 
it  doesn't  always  work  out  that  those  are  exactly  the 
materials  that  are  needed  for  that  job? 

A.     That  could  happen,  yes. 

Q.     And  that,  therefore,  a  change  has  to  be  made? 

A.     Tt  could  be,  yes. 

O      During  the  course  of  time  it  would  take  an 
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iiistallev  to  make  that  change,  how  is  he  paid  during 

lliat  time? 

A.  \Ve,  at  one  time  we,  il'  they  didn't  have  the 
itiatcvia.l.  if  they  liad  to  come  in,  it  was  the  fault  of 
the  f:u't(iry  [156]  tliat  the  contractor  didn't  get  the 
right  material,  we  would  })ay  him  and  make  it  worth 
his  tri])  in. 

Q.  Well,  Mr.  Williams,  if  an  installer  has  to 
make  a  change  in  a  work  order  or  in  a  joh  that  he 
is  doing  during  the  time  that  it  takes  him  to  make 
that  chan.ge,  how  is  he  paid? 

A.  There  would  have  to  be  a  diti'erent  work 
order. 

Q.  Do  }ou  always  issue  work  orders  for 
changes'?  A.     Not  always. 

Q.  How  is  the  installer  paid  during  that  time, 
do  you  know? 

A.  That  is  one  time,  I  think,  we  paid  them  on  an 
hourly  l)asis  for  coming  in  and  picking  up  the  mate- 
rial and  going  back  out. 

Q.  You  paid  him  on  an  hourly  basis  during  the 
time  it  took  him  to  make  the  change  and  when  he 
got  back  on  the  regular  job  included  within  the  work 
order,  he  was  back  on  a  regular  piecemeal  basis,  is 
that  correct?  A.     That  is  right. 

Q.  There  is  a  commingling,  then,  of  per  unit  and 
per  hour,  and  so  forth,  is  that  correct? 

A.  And  the  extra  labor,  why,  we  didn't  want  to 
see  him  out,  yes. 

Q,     And,  as  T  understand  it  from  these  directives, 
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any  change  that   was  to  be  madr   had   ".o  be  mad*' 

from  your  [157]  office,  tirst. 

A.  Not  through  my  office,  it  would  be  sometimes 
checked  with  tlie  salesman  or  tlic  manager  and  he 
would  direct  me  to  send  someone  out. 

Q.  As  you  stated  in  tliis  directive  of  May  7 
which  you  say  was  a]^])licable  ')et\\eeii  '7A  and  '.'-X, 
which  states,  "No  extra  labor  will  l>e  paid  except 
wlien  authorized  by  office,"  tliat  would  be.  or  that 
would  mean  that  all  changes  would  have  to  })e  a])- 
proved  by  the  office,  wouldn't  it? 

A.     That  is  right,  before  they  would  ])e  paid. 

Q.  If  an  installer  was  working  on  a  cash  job,  in 
other  words,  he  was  directed  to  pick  up  cash.  T 
assume  he  would,  and  he  would  take  that  down  to 
Alsco,  is  that  correct?  A.     Yes. 

Q.     You  didn't  j)ay  him  out  of  that  cash,  did  you"? 

A.  T  y)aid  none  of  them,  we  had  a.  ])ayrol!  de- 
])artmeiit  that  took  care  of  the  payroll. 

Q.     Do  you  know  ho^\•  these  iiistallers  were  paid? 

A.     T  am  ])ositive  they  w-ere  ])aid  by  check. 

Q.  But  when  a  change  had  to  l)e  made  in  a  job, 
J  assume  that  the  installers  would  come  down  to  i^lie 
office  and  report  that  complaint  to  Alsco 's  repi-esent- 
atives  to  find  out  wdiat  the  trouble  was.  Now,  do 
yow  know  of  your  own  [158]  knowdedge  whether 
that  same  installer  always  went  back  and  finished 
that  job? 

A.  Not  ahvays,  iio,  generally,  I  mean,  it  was  a 
new  contract,  any  additional  w^ork  would  be  a(;ding 
to  the  contract  that  he  would  be  working  on. 
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Q.  Are  yon  saying  that  sonietimes  wlion  there 
was  a  change  in  a  contract  or  sometimes  when  an 
owner  would  not  sign  the  certificate  certifying  sat- 
isfaction with  the  job,  such  fact  would  be  reported 
to  Alsco,  but  there  were  times  when  that  same  in- 
staller did  not  go  back  and  finish  that  job  up? 

A.  When  it  was  a  condition  where  there  would 
b(^  no  danger  and  the  installer  was  out  of  town  and 
the  ap})licator,  we  would  wait  until  he  got  back  to 
town  to  do  his  own  service,  because  he  is  held  re- 
si)onsible  for  the  job,  as  the  contractor. 

Q.  Do  you  know  of  your  own  knowledge  where 
there  have  been  occasions  where  another  installer 
other  than  the  one  who  started  that  job  would  c(^me 
back  and  finish  it? 

A.  If  a  contractor  had  quit  and  left  the  job  un- 
finished, we  would  have  to  have  someone  else  go 
back  and  finish  the  job. 

Q.  Would  that  be  the  only  reason  or  purpose 
that  you  know  of  where  that  situation  would 
happen  ? 

A.     That  would  be  the  only  reason  I  know  of.  [159] 

Mr.  Ewdng :     That  is  all  I  have. 

Redirect  Examination 

By  Mr.  Lyman: 

Q.  Mr.  Williams,  do  you  remember  this  morning 
before  the  recess  counsel  asked  you  if  you  hired  the 
applicators,  and  I  believe  you  answ^ered  "yes,"  do 
vou  recall  that  ?  A.     Yes. 
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Q.  And  I  believe  he  asked  you,  did  .you  discharge 
the  applicators,  and  I  believe  you  said  "yes."  Now, 
would  you  tell  us  what  you  meant  by  "discharge"? 

A.  Well,  if  a  man  didn't  complete  a  contract, 
violated  a  contract,  why,  we  wouldn't  a,ive  him  an- 
other contract. 

Q.  In  other  words,  you  considered  each  one  of 
these  work  sheets  as  a  separate  undertaking'? 

A.     As  a  separate  contract. 

Q.  And  if  you  would  not  give  him  anothei-  con- 
tract, that  was  not  renewing  the  relationship,  is  that 
what  you  are  trying  to  say? 

A.     That  is  right,  that  is  what  I  am  trying  to  say. 

Q.  Now,  counsel  was  asking  you  whether  you 
took  anyone  off  a  job  during  the  course  of  the  work, 
do  you  recall  that?  A.     Yes. 

Q.     You  have  to  answer.  A.     Yes.  [160] 

Q.  Now,  isn't  it  true  that  when  there  was  an 
interruption  in  the  work,  in  the  course  of  the  work, 
it  was  usually  that  the  man  himself,  the  applicator 
left  the  job? 

A.     That  is  right,  we  didn't  pull  him  off  the  job. 

Q.  I  don't  believe  I  asked  you  who  df^termines 
the  hours  that  these  applicators  work? 

A.     Oh,  they  work  as  many  hours  as  they  wish. 

Q.  And  are  there  any  particular  days  that  they 
are  required  to  work?  A.     No,  sir. 

Q.     And  they  work  on  holidays,  Sundays? 

A.     They  can,  yes. 

Q.     Bo  you  know  whether  these  men  have  done 
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work  for  customers  and  were  paid  directly  by  cus- 
tomers ■? 

A.     In  some  instances,  yes,  there  have  been. 

Q.  Now,  from  your  understanding  and  your  ex- 
perience with  Alsco  during  this  period,  how  much 
of  the  work  was  done  was  considered  this  extra 
work  tliat  you  paid  by  the  hour,  relatively  how 
much  ? 

A.  Oh,  golly,  less  than  one  per  cent,  T  would 
say,  T  mean. 

Q.  Now,  was  there  anything  in  the  arrangement 
that  you  had  with  the  applicators  when  you  took 
them  on  that  you  would  guarantee  them  a  certain 
number  of  jobs'?  A.     No. 

Q.  And  did  they  ever  promise  to  do  a  certain 
number  of  jobs  [161]  for  you  for  certain  favors'? 

A.     No. 

Q.  Now,  it's  your  intention,  is  it  not,  to  remain 
in  the  shop,  and  you  do  have  a  sho])  there  with  tools 
and  a  regular  sort  of  mamifactnriug  the  windows 
])rocess,  is  that  correct?  A.     That  is  correct. 

Q.  And  you  are  the  foreman  or  supervisor  of 
those  people  who  work  in  the  shop,  right? 

A.     That  is  right. 

Q.  Now,  how  does  their,  for  instance,  their  vaca- 
tion differ  from  the  time  taken  olf  by  the  installers 
and  applicators? 

A.  Well,  shop  workers  who  work  by  the  time 
clock,  they  work  one  year,  they  get  a  week's  vaca- 
tion with  pay,  and  then  for  each  additional  year 
n])  to.  they  get  one  day  up  to  two  weeks. 
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Q.  And  who  determines  the  schedule  when  Ihcy 
go?  A.     We  do. 

Q.     The  company  does? 

A.     Yes,  the  company  does. 

Q.  Now,  tell  me,  when  these  installers  and  these 
applicators  want  to  take  time  off  from  their  work, 
how  is  that  done?  A.     They  just  took  time  olf. 

Q.  When  do  they  go,  how  many  times  a  [1^52] 
year  ? 

A.  I  wouldn't  know,  because  I  have  no  su])er- 
vision  over  them.  I  mean,  I  was  not  out  there  with 
them. 

Q.  Well,  do  they  go  more  than  once  a  year,  many 
of  them?  A.     Some  did. 

Q.  During  your  busy  seasons  when  you  had  your 
greatest  number  of  contracts,  would  any  of  these 
installers  leave  for  any  reason  to  go  hunting,  for 
instance?  A.     Oh,  yes;  yes,  sir. 

Q.     Was  that  usual  or  unusual? 

A.     That  was  usual. 

Q.  Now,  getting  back  to  your  particular  duties, 
it  wasn't  your  function  particularly  to  go  out  on  a 
job  and  supervise  it,  was  it?  A.     No,  it  wasn't. 

Q.  And  it  was  only  in  the  customer  coni]i1aint 
department  that  you  did  go  out?  A.     Yes,  sir. 

Q.  Did  the  company  hire  anyone  for  ^hv  pur- 
pose of  overseeing  the  work  of  these  installers,  if 
you  know?  A.     No,  sir. 

Q.  Now,  counsel  has  shown  you  Exhi])its  9.  10 
and  11,  isn't  it  a  fact  that  those  exhibits  are  sug- 
gestive of  the  way  the  work  should  be  done  (hands 
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papers  to  witness)  ?  A.     Yes,  sir. 

Q.  Now,  when  these  bulletins  were  issued  from 
time  to  time,  [163]  isn't  it  true  that  the  customers 
still  came  in  and  complained?  A.     Yes,  sir. 

Q.  And  did  anyone,  was  anyone  discharged  as  a 
result  ol'  tliese  customer  complaints? 

A.  I  have  a  time  or  two  refused  to  renew  a  con- 
tract, wouldn't  give  them  any  more  contracts  to  take 
out,  yes,  until  they  got  the  jobs  finished. 

Q.  Now,  isn't  it  a  fact  that  those  bulletins  really 
express  that  the  work  should  be  done  in  a  workman- 
like manner,  isn't  that  all  it  says? 

A.     Yes,  it's  more  or  less  a  leader. 

Mr.  Ewing:  I  object,  your  Honor,  as  a  conclu- 
sion of  the  witness. 

The  Court:     It's  an  exhibit,  isn't  it? 

Mr.  Lyman:     Yes,  it  speaks  for  itself,  it's  true. 

Q.  Well,  let's  put  it  this  way:  Was  it  your  pur- 
pose in  putting  this  out  to  remind  them  to  do  their 
work  in  a  workmanlike  manner? 

A.     That  is  right. 

Q.  Let  me  ask  you  this,  sir,  I  notice  you  have 
the  notice  there,  notice  to  contractor,  and  it  is  dated 
1954.  Do  you  notice  that  in  Exhibit  9,  I  believe,  all 
installation  contractors,  do  you  see  that  heading? 

A.     1956?  [164] 

Q.  1956,  you  are  right.  Yes,  in  1956  you  issued  a 
bulletin  to  all  installation  contractors? 

A.     Yes,  sir. 

Q.     That  is  Plaintiffs'  9?  A.     Yes. 

Q.     Now,  at  the  time  you  issued  that  bulletin  did 
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you  know    of  your  own   knowledgx'  tliat   Alsco  was 
witlihokliiit;-    taxes    and    social    security    taxes    and 
withholding:  taxes  from  the  earnings  of  these  men? 

A.     I  did  not. 

Q.  As  a  matter  of  fact,  wdieii  did  you  learn  that 
during  that  period  of  '54  to  '58  that  such  taxes  had 
been  withheld?  A,     Today. 

Q.  Iti  other  words,  you  never  had  contacted  the 
payroll  end  of  it? 

A,  No,  other  than  to  okay  for  ])a3'ment  tlie  con- 
tracts when  they  were  returned  to  me. 

Q.  In  all  the  years  you  were  with  xVlsco  you 
never  got  into  a  discussion  of  this  particular  ])rol)- 
leni  with  any  of  the  front  office,  so  to  speak? 

A.     No. 

Q.  No]*  any  of  the  men?  Did  any  of  the  men 
raise  the  question  to  you?  A.     No,  sir.  [165] 

Q.  Now,  as  far  as  the  bulletin,  I  think  it's  No. 
11,  wlu>re  they  make  certain  suggestions  to  the 
installers,  isn't  it  a  fact  that  these  men  took  pride 
in  their  work? 

A.     The  majority  of  them  did,  yes. 

Mr.  Lyman :     I  believe  that  is  all,  your  Honor. 

Recross-Examination 
By  Mr.  Ewing: 

Q.  I  will  ask  you  again,  Mr,  Williams,  do  you 
know  of  your  own  know-ledge  whether  an  installer 
has  ever  been  taken  oif  a  job  at  the  direction  of 
Alsco  personnel  during  the  course  of  the  job  .'' 

A.     I  can't  cite  a  specific  instance,  no. 
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Q.  These  installei-s  don't  move  from  one  job  to 
another  at  theii*  own  whim,  do  they? 

A.  They  have  that  prerogative  if  they  take  out 
a  group  of  contracts,  to  get  those,  that  sometimes 
the  customers  are  ill,  they  can't  do  their  job,  tliey 
will  move  to  another  contract. 

Q.  You  don't  know  of  your  own  knowledge 
whether  they  have  ever  been  asked  to  move  from 
one  contract?  A.     Not  to  my  own  knowledge. 

Q.  As  to  this  figure  of  less  than  one  per  cent  of 
their  own  work. 

A,  T  just  picked  it  out  of  my  own  [166]  knowl- 
edge. 

Q.  You  don't  know  whether  it  is  one  per  cent 
exactly? 

A.     No,  I  wouldn't  say  one  per  cent.  [167] 


DONALD  E.  LEWIS 

called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
titfs,  testified  as  follows: 

Clerk  of  the  Court :     Please  state  your  full  name. 
A.     Donald  E.  Lewis. 

Clerk  of  the  Court :     Thank  you,  please  be  seated. 
The  Witness:     All  right. 

Direct  Examination 
By  Mr.  Lyman: 

Q.     What  is  your  present  address,  Mr.  Lewis? 
A.     E.  8002  Shannon,  here  in  the  city,  yes. 
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Q.     And  wlint  is  your  op('Uj)ation'? 

A.  At  tlic  ])ivsoiit  time  1  am  ])avtn("r-<)v.ncr  of 
Capital  Alum ii mill  Company. 

Q.  Now,  takiu.u-  you  l)ack  to  the  years  U)'A  to 
195S.  wor<'  vou  per  Form  iu.H'  siM'viccs  for  .Msco  Stoiiii 
Windows  and  Alsco  Northwest,  Im-.l 

A.     Yes,  I  was. 

Q.     Or  eitlier  of  the  two  eor])o rations? 

A.  Yes. 

Q.  And  what  was  the  nature  of  your  [168]  serv- 
ice '? 

A.  T    work(^d   as   a    window    installer,   windows, 

doors. 

Q.  And  during  that  period  how  were  you  ])Mid. 
what  was  tlu^  basis  of  your  coniTx^nsation? 

A.     It  was  on  inece  work,  piece  work  l^asis,  so 

much  a  unit. 

Q.     And  did  you  do  any  siding?  A.     No. 

Q.     Yours  was  purely  a  window 

A.  I  think  T  i)ut  on  one  siding  jol)  while  1  was 
there,  or  helped  on  that. 

Q.     And  you  were  ])aid  per  square? 

A.     Per  square,  yes. 

Q.  Now,  when  you  would  get  one  of  these  work 
orders,  and  T  will  ask  you  here,  is  this  Exhibit  8, 
Exhibit  6,  for  example,  are  they  typical  of  the  work 
orders  that  you  would  receive? 

A.     Yes,  they  are. 

O       Vnd  would  you  get  more  than  one,  sometimes, 

c  ■ 

in  the  same  day? 
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A.  Generally,  yes,  we  would  lict  scvei'al  at  a  time, 
sometimes,  dejjending  on  how  busy  we  were. 

Q.  And  then  you  would  take  these  work  orders 
and  yon  would  go  to  the  factory  and  load  tlie  win- 
dows, am  I  correct? 

A.  Yes,  that  is  right ;  of  course,  we  got  the  oi'dcM-s 
and  the  windows  at  the  same  time. 

Q.  And  then  you  would  ])roceed  to  the  job 
site?  [169]  A.     Yes. 

Q.     Now,  did  you  take  anyone  with  you? 

A.     No,  not  necessarily. 

Q.     Did  you  ever  hire  a  helper? 

A.     No,  I  never  did,  myself. 

Q.  Now,  how  w^ould  the  company  know  when  a 
job  was  finislied? 

A.  Why,  we  woidd  come  back  in,  we  were  re- 
quired to  come  in  the  same  day  that  it  was  finished, 
but  usually  pay  day  was  on  a  Friday,  we  would 
bring  our  orders  in  at  that  time. 

Q.  In  other  words,  you  might  finish  a  job  early 
in  the  week  but  you  would  save  up  these  work  orders 
and  present  them  at  one  time? 

A.     That  is  right,  generally. 

Q.  Were  there  times  when  you  didn't  report  for, 
perhaps,  two  or  even  three  wrecks  ? 

A.     If  we  were  out  of  town,  that  was  true. 

Q.     Then  you  would  bring  them  all  in  together? 

A.  We  have  done  that,  or  we  have  mailed  them 
in,  either  way. 

Q.     Have  vou  ever  hn.d  occnsion  to  dr;n,v  pnv  oi- 
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compensation  against  work  that  was  not  yet  com- 
plete, you,  personally? 

A.  We  used  to  make  a  draw  all  the  time,  most  of 
us  fellows,  before  we  left,  out  of  town  trips,  espe- 
cially. 

Q.  And  that  would  be  applied  against  [170] 
work  ? 

A.  Against  the  work  that  we  were  taking'  .)ut, 
yes. 

Q.  And  then  you  got  the  balance  when  yon  cnne 
in  ?  A.     Yes. 

Q.  Did  you  ever  have  a  situation  where  yon 
hadn't  completed  a  job  on  a  Friday,  but  vin]  would 
draw  up  to  what  you  had  done? 

A.  Well,  generally,  if  it  was  our  own  doing,  if 
the  job  wasn't  done,  we  didn't  get  paid  until  it  was 
finished. 

Q.  In  other  words,  the  job  had  to  be  coni])]eted 
before  you  were  actually  entitled  to  youT'  ])ay  .'' 

A.  Unless  it  was  like  a  salesman  there,  then  they 
would  pay  us  for  what  we  had  done. 

Q.  Now,  in  this  arrangement  that  you  had  with 
Alsco,  did  you  have  any  understanding  with  them 
that  you  would  be  guaranteed  any  particular  num- 
ber of  jobs?  A.     No. 

Q.  And  did  you  work  out  any  arrangements  with 
Alsco  that  you  would  do  a  certain  number  of  jobs 
for  them?  A.     Not  in  this  liusiness. 

Q.  Yes.  In  other  words,  when  you  completed  one 
of  these  work  orders  that  yon  have  in  front  of  you. 
von  (•.•mic  back  for  another  one,  as  a  rule? 
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A.  Well,  that  is  right,  several,  }'ou  know,  like 
sa}'  maybe  one,  maybe  several. 

Q.  Under  the  arrangements  you  were  not  re- 
quired to  come  back  [171]  at  all,  were  youf 

A.  Well,  if  we  picked  up  a  little  cash,  it  would 
have  been  a  good  idea. 

Q.  No,  but  I  mean  under  the  arrangements  you 
could  have  taken  none,  or  worked  elsewhere,  as  you 
so  desired? 

A.     Oh,  yes,  we  probably  could  have. 

Q.  Now,  I  believe  you  were  the  one,  or  one  of 
the  gentlemen  who  were  named  by  these  witnesses 
that  when  the  work  was  slow  you  got  whatever  work 
there  was  available,  am  I  correct,  did  you  work 
])retty  steadily?  A,     Yes,  I  was  pretty  steady. 

Q.  Do  you  know  of  your  own  knowledge  that 
there  were  a  number  of  installers  for  Alsco  that 
came  and  went  during  the  year? 

A.     Yes,  several,  several. 

Q.  And  do  you  have  any  knowledge  that  some  of 
these  installers  would  work  for  other  companies  in 
between  jobs  for  Alsco? 

A.  Well,  I  will  tell  you,  I  was  usually  so  busy 
myself  that  I  didn't  pay  too  nuicli  attention  on  that 
kind  of  a  deal,  I  don't  really  know  on  that;  some 
came  and  left  and  would  come  back  again  eventually, 
but  whether  they  worked  in  between  orders  or  not, 
T  don 't  really  know. 

Q.  All  right,  sir.  Now,  when  you  would  put  on  a 
window  sometimes  a  salesman  would  mis-nieasure. 
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you  would  have  [172]  to  put  in  a  piece  of  wood  of 

some  kind,  am  I  correct  in  that? 

A,     Yes,  that  is  right. 

Q.  Now,  that  not  being  measurable  by  a  unit, 
how  would  you  be  paid  for  that? 

A.  Well,  that  would  fall  into  this  extra  labor 
class,  hourly  basis. 

Q.  Now,  was  there  a  time  when  you  were  with 
Alsco  that  you  would  just  give  them  a  flat  ])rice, 
rather  than  so  much  per  hour? 

A.     Not  to  my  knowledge. 

Q.  In  other  words,  the  hourly  rate  is  what  you 
thought  the  job  was  worth?  A.     That  is  right. 

Q.  Now,  no  one  ever  checked  your  hours,  did 
they?  A.     Not  on  the  job,  no. 

Q.  They  took  your  word  for  whatever  you  came 
back  with?  A,    Yes. 

Q.  If  you  thought  the  extra  work  was  worth  ten 
dollars,  you  would  divide  that  into  so  many  hours? 

A.  Well,  we  kept  track  of  our  time,  we  were  ex- 
pected to  do  that. 

Q.     Did  you  do  that  on  the  back  of  the  sheet  ? 

A.  Well,  on  the  orders  we  had  to  turn  in,  we 
were  supposed  to  have  on  there  how  many  hours  you 
worked.  [173] 

Q.  Are  any  one  of  these  orders  yours,  partic- 
ularly? A.     No. 

Q.  That  is  Mr.  Aronson,  that  is  George  Arouson; 
Mr.  Aronson,  I  believe,  was  named  as  one  of  the 
steady  people?  A.     Yes. 

Q.     Do    you    notice    here    'Tharge    extra    labor, 
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$3.50,"  do  you  notice  that?  A.     Yes. 

Q.     Nothing  about  hours  on  there,  is  there? 

A.     No. 

Q.  So  there  wasn't  a  requirement  that  you  list 
the  number  of  hours'? 

A.  No,  actually  there  wasn't  a  requirement  lliat 
we  had  to. 

Q.  Now,  in  doing-  these  jobs,  you  provided  vonr 
own  tools,  did  you  not,  sir? 

A.     Yes,  that  is  right. 

Q.  Now,  tell  me,  can  you  give  us  a  brief  descrip- 
tion of  what  these  tools  consisted  of? 

A.  Well,  most  of  us  carried  either  a  band  saw 
or  a  bench  saw,  metal  cutting  blades,  and  hand  tools, 
arid  tliat  type  of  thing. 

Q.  Nov\',  with  your  tools  arid  equipmciit  n.eces- 
sary  to  do  this  jol),  how  much  of  an  investment  do 
you  have  h\  it,  aside  from  your  truck  ?  [174] 

A.  Oh,  I  would  say  one-fifty,  two  hundred,  in 
there  somewhere. 

Q.  And  then  you  have  your  own  truck,  is  that 
correct,  sir?  A.     Yes. 

Q.     Maintain  your  own  liability  insurance? 

A.     That  is  right. 

Q.  And  you  maintained  the  truck  as  far  as  re- 
pairs are  concerned,  without  reimbursement? 

A.     That  is  right. 

Q.  And  when  you  go  out  of  town  for  a  mmiber 
of  days  or  a  week,  why,  who  pays  the  expenses  in- 
cident to  that  ?  A.     We  paid  our  own. 

O.     Out  of  the  gross  amoimt  I 
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A.     Yes,  that  is  right. 

Q.  Have  you  ever  taken  tini(>  off  away  I'roin  the. 
company  during  the  season  when  they  had  some 
work  orders?  A.     Oh,  yes. 

Q.     And  then  you  came  hack? 

A.     Yes,  came  back  to  work. 

Q.     And  where  would  you  go? 

A.  Well,  r  was  one  of  these  hunters  they  are 
talking  about. 

Q.  Now,  who  fixed  the  hours  of  those  installers, 
or  your  hours? 

A.     We  set  our  own  hours,  actually. 

Q.  Did  you  work  on  holidays  or  Saturdays, 
Sundays?  [175] 

A,     Yes,  sevei'al  times. 

Q.  Was  there  any  guarantee  of  compensation 
here  outside  of  the  piece  work  rates?  A.     No. 

Mr.  Lyman :     T  believe  that  is  all. 

Cross-Examination 
By  Mr.  Ewing: 

Q.  Mr.  Lewns,  1  think  you  stated  you  worked 
for  Alsco  during  the  period  1954  to  1958? 

A.     Yes,  that  is  right, 

Q.     And  that  was  as  an  installer?  A.     Yes. 

Q.  Did  you  ever  advertise  that  you  were  in  the 
business  of  an  installer  at  that  time?  A.     No. 

Q.  Did  you  have  any  advertising  on  your  truck 
at  all?  A.     Nothing,  no. 

Q.     Did  you  advertise  in  tli*^  ])ai)('r  at  all? 


lOl 


I  vs.  Ignited  ASiafcs  of  America  175 

(Tostimoi'v  oi  J)oun](}  E.  Le\Yis.) 

A.     Nothing. 

Q.     Til  TcfeTciicc  t(»  tlu'so  v.hite  overalls,  did  you 
\v(';\r  tlicsc  white  over;; Us f  A.     Yes,  T  did. 

Q.     Did  you  feel  reciuived  to  weav  them'? 

A.  No,  T  don't  think  thei-e  was  any  ruling  out 
tliat  we  had  [ITG]  to  w^ear  them. 

Q.     Who  paid  the  cleaning  charges  on  them? 

A.     We  paid  those  ourselves. 

Q.  And  was  there  an  advertisement  with 
"Alsco"  inscribed  on  the  coveralls? 

A.     On  the  back,  yes. 

Q.     Did  the}-  encourage  you  to  wear  them  ? 

A.  It  presented  a  neat  ajjpearance,  yes;  they 
naturally  wanted  that  at  all  times. 

Q.  Had  Alseo  evei'  a])proached  you  to  advertise 
for  them  in  any  other  way  except  this  white  uni- 
form ? 

A.  Oh,  we  were  approached  several  times  by  Mr. 
McFarlane  as  to  putting  a  sign  on  the  truck,  or 
something  like  that. 

Q.     AVill  you  explain  that,  please? 

A.  Well,  I  mean  he,  as  I  say,  several  times  he 
would  come  out  and  discuss  about  he  w^ould  pay  the 
charge  if  we  would  put  a  sign  on  the  sides  of  our 
pickups. 

Q.     A  sign  advertising  Alsco? 

A.     Advertising  Alsco,  yes. 

Q.     On  your  own  trucks'?  A.     Yes. 

Q.     Did  you  do  that?  A.     No. 

Q.  Was  there  at  the  time  you  picked  up  these 
work  orders,  [1T7]  was  there  any  explanation  gi\,.ii 
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to  vou  by  Mr.  Williams  at  all  on  these  work  orders  ? 

A.     Notliing  ludess  it  was  a  special  job. 

Q.     And  what  would  be  a  s])eeial  job'? 

A.  Well,  tliei-e  happened  to  be  some  from  a,  oil, 
little  car])entry  work;  in  oilier  wui'ds.  it  would  fall 
back  in  tins  extra  labor  bracket  ;iti-aiii:  1  iiie;in, 
sometbin.i;'  that  wo  didn't  know  should  be  doiu;  until 
^ve  got  there. 

Q.  As  T  understand  it,  as  to  the  extra  work  you 
were  not  paid  by  the  unit? 

A.     No,  not  on  extra  work,  710. 

Q.  Have  you  always  figured  your  extra  i)ay  up 
based  on  hours'?  A.     Oh,  yes. 

Q.     Have  you  ever  refused  a  work  order? 

A.     No,  none  that  I  can  think  of. 

Q.  Do  you  feel  that  you  are  hvv  to  accept  or 
reject  work  orders? 

A.  A¥ell,  that  could  be  answered  two  ways;  T 
mean,  in  most  cases  you  didn't  want  to  refuse  them 
because  it  was  your  income. 

Q.  Could  you  have  had  any  fear  of  rejecting  a 
job  and  still  keeping  your  job? 

Mr.  Lyman :  Objection,  your  Honor.  Now,  we 
are  getting  into  real  conjecture  here. 

The  Court:  I  think  we  are.  Would  you  read 
the  [178]  question,  Mr.  Reporter? 

(Last  question  read.) 

Mr.  Ewing:     Did  you  sustain  that? 

The  Court:     Yes. 

O.     (By  Mr.  Ewing)  :     Did  Alsco  discourage  you 
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at  all  froiu  working  for  competitors  when  they  had 

no  work  for  you  ? 

Mr.  Lyman:  I  object  to  that,  your  Honor.  There 
is  no  foundation  laid  for  that,  and  that  is,  again,  a 
conclusion  and  asks  for  a  mental  process. 

The  Court:  Oh,  the  word  "discourage"  is  used,  I 
think  he  may  answer;  overruled. 

A.     What  was  the  question,  again'? 

(Last  question  read.) 

Q.  (By  Mr.  Ewing)  :  The  quevstion  was:  Did 
Alseo  discourage  you  at  all  from  workiiig  for  com- 
peti+iors  when  there  was  no  w^ork  available? 

A.  When  there  was  no  work  there,  no,  T  wouldn't 
say  that  they  did. 

Q.  Have  you  ever  been  called  into  Mr.  MeFar- 
lane's  office  in  reference  to  working  for  somebody 
else? 

A.  It  w^as  mentioned  on  an  occasion  or  two,  yes, 
when  we  were  busy. 

Q.  And  would  you  relate  the  incident,  if  it  was 
an  incident,  or  what  ?  [179] 

A.  Well,  yes,  I  mean,  the  one  I  recall  is  at  the 
time  he  seen  Mr.  Busby's  pickup  and  mine  in  front 
of  a  competitor's  place,  and  called  us  both  in  and 
asl^ied  us,  you  know,  what  we  were  doing  ther(\  if 
we  planned  on  quitting,  or  going  to  work  for  him, 
or  just  what  we  were  doing. 

Q.     Mr.  McFarlane  called  you  into  his  office? 

A.     Into  his  office,  yes. 

Q.     Did  he  see  you  out  there,  or  something? 
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A.  Yes,  he  happened  to  go  by  wliik'  tlie  trucks 
were  setting  there. 

Q.     They  were  j^our  trucks'?  A.     Yes. 

Q.     Were  you  doing  a  job  for  Alsco  at  the  time'? 

A.     I  wasn't  doing  anything  right  at  the  time. 

Q.  What  was  the  conversation  between  you  and 
Mr.  McFarlane  in  reference  to  if? 

A.  Well,  that  is  kind  of  hard  to  remember,  Mr. 
Ewing,  that  far  back. 

Q.     Substantially. 

A.  Well,  one  of  Mel's  favorite  deals  there  was 
loyalty  to  company,  you  know,  as  far  as  going  to 
work  for  someone  else. 

Q.  Mr.  McFarlane  mentioned  or  talked  to  you 
about  loyalty  to  the  company'?  [180] 

A.  He  has  made  that,  used  that  phrase  several 
times. 

Q.  And  yet  you  were  not  doing  a  job  for  Alsco 
at  that  time? 

A.  Not  right  at  that  time;  as  far  as  having  win- 
dows on  the  truck,  or  anything,  I  didn't,  b(M'ause 
that  was  one  of  the  things  that  was  brought  u])  in 
the  conversation  between  the  three  of  us. 

Q.  Were  there  times  when  changes  had  to  be 
made  in  a  work  order? 

A.     Yes,  there  would  be. 

Q.  During  the  time  it  took  you  to  make  the 
change  during  that  period  of  time,  Ixnv  w(>ve  you 
paid  for  that  period  of  time"? 

A.  Well,  now,  that  depends  on  what  kind  of  a 
ehange  you  would  mean.  Tn  other  words,  if  it  was 
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an  ei'i'oT  in  measuring',  or  som('tliin,u'  like  lliat,  we 
would  bring  the  order  back  in   and   write  u[)   the 
order  for  the  new  unit  and  then  take  out  other  work. 

Q.  Were  you  paid  during  the  time  it  took  you 
to  do  these  things'? 

A.  No,  that  part  of  it,  no,  we  were  [)aid  for 
putting  the  units  on,  that  was  expected  to  go  along 
with  that. 

Q.  Have  you  been  moved  from  one  job  to  an- 
otlier  at  all ;  in  other  words,  have  you  started  one  job 
and  been  moved  to  anothei*  job  before  the  original  job 
was  ti7)ished'? 

A.  I  think  most  of  the  old  fellows  have  at  one 
time  or  [181]  another  been  asked  to  do  a  rush  job, 
or  one  that  might  be  on  the  verge  of  cancellation,  or 
something  like  that. 

Q.  You  have  been  asked  to  go  off  that  job  and 
start  another  job"?  A.     To  do  another  one,  yes. 

Mr.  Ewing:     I  think  that  is  all  I  have. 

The  Court:  Would  you  go  back  to  the  tirst  job 
when  you  did"? 

A.  Yes,  we  were  expected  to  go  back  on  our  orig- 
inal job. 

Redirect  Examination 

By  Mr.  Lyman : 

Q.     In  other  words,  both  those  jobs  were  yours? 

A.  Yes,  that  is  right.  Once  the  order  was  given 
to  us  it  was  considered  our  order. 

Q.  And  if  a  customer  canceled  out,  why,  you 
would  lose  that  pay,  wouldn't  you? 
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A.     We  would  just  turn  our  pay  back  in,  Tii^lit. 

Q,  That  is  one  you  lost,  they  didn't  pay  you  for 
that  at  all? 

A.  They  might  pay  you  for  the  trip  out,  I  mean 
it  wasn't  your  fault  because  it  was  cancehnl,  or 
something'  like  that,  but  that  was  all. 

Q.  But  on  that,  where  tHere  was  faulty  work- 
manship apart  from  the  materials,  were  you  re- 
quired to  go  back  and  do  [182]  that  on  your  own 
time?  A.     I  never  had  that  happen  to  me. 

Q.  Well,  now,  that  brings  up  a  point  in  that 
incident  in  McFarlane's  office,  isn't  it  a  fact  that 
the  reason  he  questioned  you,  he  considered  you  the 
prime  installer  in  his  organization "? 

Mr.  Ewing:  I  object,  your  Honor,  this  would  be 
a  conclusion  of  the  witness. 

The  Court :     Sustained. 

Q.  (By  Mr.  layman)  :  Well,  did  he  ever  say 
anything  about  the  nature  of  your  work? 

A.     Oh,  yes. 

Q.     Compliment  you?  Pardon? 

A.     Yes,  they  have. 

Q.  But  in  talking  to  you  about  that  incident  he 
didn't  guarantee  you  any  money,  any  salary,  or  any- 
thing? 

A.     Oh,  no,  no,  he  didn't  offer  any  raises. 

Q.     Just,  it  was  all  conversation? 

A.     Yes,  that  is  right? 

Q.     Are  you  a  competitor  today  of  Alsco? 

A.     Oh,  yes. 

Mr.  T.vman  :     That  is  all  T  have. 
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The  Court:     Don't  you  get  your  supplies  from 
them  f 

A.     Yes. 

The  Court:     They  wholesale,  don't  they?  [183] 

A.     Yes,  we  also  wholesale. 

-X-  *  * 

ALLEN  L.  GREEN 

called  and  sworn  as  a  witness  on  behalf  of  the  plain- 
tiff, testified  as  follows: 

Clerk  of  the  Court:  Please  state  your  name  to 
the  Court. 

A.     Allen  L.  Green. 

Direct  Examination 
By  Mr.  Lyman: 

Q.     Where  do  you  live,  Mr.  Green"? 

A.     620  W.  Augusta. 

Q.     And  what  is  your  occupation! 

A.  Well,  I  am  an  installer,  aluminum  siding 
installer. 

Q.  And  during  the  years  1954  to  '58  and  any 
particular  year  during  that  time,  did  you  perform 
some,  either  carpentry  or  installation  services  for 
Alsco  ? 

A.     Yes,  in  '57,  I  believe  it  was,  and  '58. 

Q.  And  did  you  install  awnings,  I  mean,  pardon 
me,  windows  as  well  as  aluminum  siding? 

A.     Yes.  [184] 

Q.  What  is  the  difference  between  the  two  in  the 
work  that  you  do? 
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A.  Oh,  there  is  quite  a  little  diiference,  a  window 
is  a  window,  and  siding  sure  isn't  the  same. 

Q.  Well,  now,  a  window  was  a  finished  product 
that  you  could  fit  into  a  pre-arranged  space? 

A.     Yes,  in  that  sense  of  the  word,  yes. 

Q.     And  the  siding,  on  the  other  hand 

A.  Each  ])iece,  practically,  has  to  be  cut  ai'd  fit; 
not  all  of  it,  but  a  good  share. 

Q.     Now,  how  were  yon  ])aid  f(^r  the  windows? 

A.     A  unit,  by  the  unit. 

Q.     Then  on  the  siding,  then,  how  were  you  ])aid? 

A.     By  the  unit. 

Q.  Now,  when  you  ran  into  difficulty  on  the  sid- 
ing job,  let's  say  that  you  come  to  an  unantici])ated 
obstruction  or  rotten  boards,  what  would  ha])])eii 
then  in  regard  to  pay,  what  would  you  do? 

A.  Well,  if  it  was  extra  work,  some  minor  detail, 
I  know  in  my  case  I  Just  went  ahead  and  did  it 
and  turned  in  my  time  and  T  was  paid  for  it  In-  th(> 
hour,  but  if  it  was  something,  if  the  company  made 
file  statement  that  hv  had  been  promised  this  or  that, 
then  I  innnediately  referred  it  back  to  the  higher- 
ups. 

Q.  And  then  what  would  you  do,  go  back  to  the 
office  and  [185]  discuss  this  contract  with  them? 

A.  Well,  not  particularly;  usually,  I  guess  that 
in  most  cases,  if  it  is  of  any  importance  they  dis- 
cussed it  with  the  salesman,  as  he  was  the  one  that 
would  have  to  pay  it,  and  then  if  they  thought  it  was 
justified,  they  told  me  to  go  ahead,  and  I  turned  in 
niv  time  bv  tlie  hour  on  it. 
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Q.  Now,  on  these  siding  jobs  did  \'oii  ever  get 
paid  for  the  extra  work  on  any  other  ]:)asis  tlianby 
the  hour?  A.     No,  other  than  by  the  unit. 

Q.  By  the  unit?  Now,  eomparing  the  amount  of 
work  that  you  were  ])aid  for  per  square,  jind  the 
amount  ])er  liour,  ])ercentagewise,  which  was  tlie 
greater  1 

A.  Oil,  a  lot  of  variation  vvith  different  days, 
there  would  be  parts  of  houses  that  it  would  l)e  slow 
on  the  siding,  and  tlien  there  would  be  other  ])arts 
that  would  go  fast,  but  taking  it  in  my  present  work 
I  do  much  better  on  the  scale  by  the  piece  than  I  do 
by  the  hour. 

Q.  But  in  an  ordinary  siding  job  on  a  house,  it's 
more  per  square  unit  rate  than  there  is  any  other? 

A.     Oh,  yes. 

Q.  In  other  words,  the  hourly  rate,  that  would 
be  the  extra  work,  would  be  a  minor  part  of  it,  am 
I  correct,  sir?  A.     Oh,  very. 

Q.  Now,  did  you  ever  do  any  work  for  a  cus- 
tomer of  a  minor  [186]  nature  where  you  dealt  di- 
rectly with  the  customer? 

A.  Well,  blessed  if  I  can  think  of  any  right  off- 
hand, particularly.  It  seems  to  me  that  I  did  hang 
one  door  that  they  paid  me  for  extra,  but  I  don't 
recall  whether  I  was  working  for  Alsco  at  that  time, 
or  another  party  by  the  name  of  Fred  Storey. 

Q.  Well,  that  wasn't  unusual  in  this  business,  to 
do  this  little  extra  work  for  customers,  was  it? 

A.     Well,  it  is  unusual,  yes.  because  m  inost  cases 
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you  are  required  to  do,  it  was  usually  figured  ahead 

of  time,  the  contract  was  a  set  ])rice. 

Q,  I  was  wondering  if  you  ever  got  into  a  situa- 
tion where  a  woman  wanted  some  shelves  in  a  base- 
ment for  some  preserves  ?  A.     No,  I  nev(M' did. 

Q.  Now,  did  you  ever  do  work  for  Alsco  and  then 
do  work  for  someone  else  and  then  r-ome  back  to 
Alsco  ? 

A.  Oh,  yes,  I  started  to  work  for  Alsco  in  1950, 
and  then  worked  for  them  for  several  months,  and 
then  dropped  out  and  went  back  to  carpenter  work, 
and  th(Mi  again  went  back  to  Alsco,  T  think  it  was 
four  01'  five,  maybe  six  times  that  T  worked  for 
others,  and  then  for  Alsco. 

Q.  And  while  you  worked  for  xMsco,  was  there 
an  occasion  where  you  did  a  job  on  your  own  that 
was  not  necessarily  in  windows  or  siding,  ])ut  it  was 
ill  this  nature  of  home  [1^7]  im])rovement *? 

A.     Yes. 

Q.  Tlieii  you  came  back  to  work  for  Alsco  after 
that?  A.     Yes. 

Q.     And  you  had  your  own  tools?  A.     Yes. 

Q.  And  your  own  truck?  And  who  fixed  your 
hours  of  work?         A.     Myself. 

Q.     And  are  you  one  of  these  hunters,  this  grou])  f 

A.  Well,  no,  I  didn't  happen  to  be  particularly. 
I,  on  a  couple  of  occasions,  I  took  a  couple  of  days 
oft'  and  went  to  the  coast  to  see  my  daughter,  and  T 
didn't  ask  anybody  about  it,  I  figured  it  was  my  own 
business.  I  went  over  and  saw  her  and  didn't  say 
anything  about  it. 
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Q.  When  you  came  back  did  you  [)ick  up  some 
work  orders  ? 

A.     Well,  I  still  had  some  with  nie. 

Q.  Tlieii  you  completed  those  and  turned  in  a 
sheet? 

A.  T  c(Hiipleted  those,  they  were  not  too  j)artic- 
ularly  busy  at  that  time,  they  were  not  rushed,  1 
wasn't  hurting  the  company  any. 

Q.     They  didn't  hire  you? 

A.     That  is  right. 

Q.     Did  you  ever  have  a  helper? 

A.  Well,  from  my  standpoint  T  would  only  class 
it  as  a  helper,  as  a  working  partner.  [188] 

Q.     Well,  you  worked  together  witli  someone? 

A.  That  is  right,  as  T  have  heard  this  word  used 
here  of  "hire."  Well,  in  my  own  case  I  would  usu- 
ally contact  somebody  and  just  ask  them  if  they 
wanted  to  go  to  work  with  me  on  a  iDartnership 
basis.  I  would  take  out  my  operating  expense  and 
then  we  would  split  the  difference. 

Q.  But  Alsco  wouldn't  tell  you  how  nuich  to  give 
this  man?  A.     No,  oh,  no. 

Q.     They  would  pay  you? 

A.  Oh,  no,  out  of  courtesy  to  me,  saving  me  on 
some  Ijookkeeping,  I  would  split  it  up  and  then  they 
would  write  out  checks  for  the  other  fellow,  and 
mine,  also. 

Q.  But  you  directed  how  the  money  should  be 
split?  A.     That  is  right. 

Mr.  Lyman:     T  believe  that  is  all,  vour  Honor. 
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The  Court:  May  I  ask  him,  did  you  belong  to  a 
union,  Mr,  Green? 

A.     Yes,  I  do,  the  Carpenters'  Local. 

The  Court:     Does  Mr.  Lewis  belong  to  a  union  .^ 

Mr.  Lewis:     No. 

The  Court:     Do  you  know? 

A.     I  don't  know,  I  wouldn't  say. 

The  Court:  Were  these  always  union  jobs  you 
went  on?  [189] 

A.  No,  when  you  are  working  on  your  own,  wliy, 
I  ran  into  that  quite  often.  I  would  go  into,  oh,  like 
Moses  Lake,  Wenatchee,  Ephrata,  and,  oh,  possil)ly 
somebody  would  see  me  working  out  and  they  would 
question  about  whether  I  was  a  union  man  or  not, 
and  when  I  explained  I  was  doing  it  on  contract, 
there  was  nothing  more  said. 

The  Court:  Do  you  have  a  certificate  entitling 
you  to  purchase  supplies  without  paying  sales  tax? 

A.     No,  I  don't,  personally. 

The  Court:  Then  you  are  not  actually  operating 
as  an  independent  contractor  at  all  times? 

A.  Well,  only  when  I  bought  anything.  While  I 
was  working  for  Alsco  I  bought  it  under  Alsco 's 
name. 

The  Court :     And  used  their  tax  number  ? 

A.     How  is  that? 

The  Court:     And  used  their  tax  number? 

A.     No,  I  don't  recall  on  that. 

The  Court:     Well,  did  you  pay  a  sales  tax  on  it? 

A.  Yes,  I  think  so,  because  it  was  only  small 
items. 
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The  Court:  I  think  perhai)s,  Mr.  Ewing,  we 
might  have  a  recess  now,  we  have  been  going  since 
two  here.  Ten  minutes. 

(Whereupon,  a  recess  was  taken  for  a  period 
of  ten  minutes.)  [190] 

Cross-Examination 
By  Mr.  Ewing: 

Q.  Ml'.  Green,  when  did  you  go  to  work  for 
A]  SCO? 

A.     I  think  it  was  in  1950,  the  first  time. 

Q.  And  how  nian}^  applicators  did  they  have 
working  for  them  at  that  time,  if  you  know? 

A.  Well,  I  wouldn't  know  for  sure,  but  I  believe 
that  here  locally  at  that  time  that  there  was  around 
four  or  five,  something  like  that. 

Q.  And  in  that  event  did  you  go  to  the  end  of 
the  list  when  you  applied  for  a  job  out  there;  in 
othei'  words,  if  they  have  four  work  orders  and  you 
are  the  fifth  man  you  wouldn't  get  a  job.  is  that 
correct  ? 

A.  Well,  I  suppose  that  if  orders  were  gone,  T 
wouldn't  get  a  job,  that  was  for  sure. 

Q.  Have  you  ever  gone  out  to  Alsco  at  a  time 
and  asked  for  work  when  they  didn't  have  an\' 
available  for  you  ?  A.     Yes. 

Q.  And  at  that  time  you  would  go  to  work  some- 
where else?  A.     That  is  right. 

Q.  In  the  course  of  working  on  particular  woi-k 
orders  for  Alsco,  did  anybody  ever  come  out  to  look 
at  the  job  on  any  of  the  jobs  you  have  been  onf 
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A.  Yes,  the  man  that  sold  the  job,  to  be  lioncst, 
but  the  man  that  sold  the  job  came  by,  and  T  tliiiik 
for  no  other  [191]  reason  that  to  see  if  I  might  have 
picked  u])  a  lead,  somebody  that  was  interested  in  it, 
but  the  man  that  was  with  hini  was  the  salesman 
and  he  started  to  tell  me  how  to  do  it.  It  didn't  take 
me  long  to  tell  him  that  it  was  none  of  his  business, 
and  we  soon  settled  that. 

Q.     You  didn't  follow  his  directions  at  all? 

A.     No. 

Q.  Yes.  Have  you  been  moved  at  all  from  one  job 
to  another? 

A.  I  don't  recall  of  it,  other  than  in  instances  of 
where  for  some  reason  or  other  it  was  a  question  of 
being  idle  when  I  was  waiting  for  some  extra  win- 
dows to  be  made  or  for  some  material  to  be  shipped 
to  me,  or  something  of  that  nature,  and  then  if  I 
had  other  work,  I  went  elsewhere;  if  I  had  another 
contract  I  would  go  elsewhere  and  work  on  that,  and 
finish  u])  when  I  got  the  extra  windows  or  extra 
material. 

Q.  Would  you  always  return  to  the  original  job 
and  finish  it  up? 

A.  Oh,  yes,  we  were  required  to  do  that,  as  far 
as  that  goes. 

Q.  Showing  you  Defendant's  Exhibit  No.  9, 
which  is  a  Code  of  Ethics  and  Cooperation,  did  you 
get  a  copy  of  that  when  you  worked  for  Alsco  ? 

A.     Well,  it  seems  as  T  did,  yes,  T  believe  so. 

Q.     Did  y(.u  read  if?  [192] 

A.     W(>11.  that  is  about  all  T  did  do,  Avas  vvn(]  it; 
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when  ]  (irst  went  to  work  for  Alsco  it  was  duriiii;' 
the  slack  tiiiie  in  the  carpentry  business,  and  I 
wasn't  fi^nriii;^'  on  any  i)arti<ular  st(>ady  emplo\'- 
iiient  with  them,  I  just  took  it  as  a  fill-in. 

Q.     You  recall  receiving  this  bulletin'? 

A.     No,  not  personally. 

Q.     You  never  recall  receiving  that? 

A.  No,  this  part  here,  T  had  this,  and  then  I  had 
another  sheet  that  was  attached,  because  I  believe 
T  had  some  price  lists  on  it,  and  that  sort  of  thing, 
but  to  be  honest,  I  don't  particularly  recall,  I  don't 
recall  this  one,  of  all  these  "do  nots,"  I  really 
don't. 

Q.     A^ou  don't  recall  receiving  anything? 

A.     No,  not  on  that  one, 

Q,  As  I  understand,  ,you  didn't  install  windows, 
you  installed  aluminum  siding"? 

A.  Well,  I  startc^d  in  with  them  on  windows,  and 
then  later  I  switched  over  to  siding  when  they 
started  installing  it. 

Q.     Are  you  working  for  Alsco  now? 

A.     No. 

Q.  In  reference  to  extra  work,  if  it  was  some- 
thing more  than  a  minor  detail,  would  you  get  that 
cleared  through  Alsco,  first  ?  [193] 

A.  If  it  was  of  any  size,  of  any  importance,  yes ; 
if  it  was  just  something  that  was  minor,  why  no. 

Q.  If  it  involved  any  change  in  money  at  all, 
would  you  contact  Alsco  ? 

A.  Yes,  because  I  believe  that  it  was  u])  to  the 
salesman  to   say   whether   he   wanted    to    ])ay    that 
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exti'a  or  not,  or  wlietlier  he  wanted  to  talk  the  cus- 
tomer into  paying-  it. 

Q.  I  believe  you  stated  you  don't  have  a  eon- 
tractor's  card  or  a  tax  card?  A.     No. 

Mr.  Ewins^:     I  think  that  is  all. 

Mr.  Lyman  :     No  further  questions. 

The  Court:  Just  a  moment.  You  paid  workmen's 
compensation,  industrial  insurance! 

A.     How  is  that? 

The  Court:  Did  anyone  pay  industrial  insurance 
or  workmen's  comp{nisation  on  yon  and  yo\^v  asso- 
ciates % 

A.  W(^ll,  now\  I  don't  recall.  Usuallv  while  T  Avas 
working"  for  Alsco,  T  don't  just  remember  in  that 
sense  about  just  how  that  worked  out  on  tiiat  deal. 
Each  time  that  T  went  to  work  for  Alsco  it  was  in 
the  wintertime  and  carpenter  worlc  was  slack  as  a 
rule,  and  T  didn't  question  particularly  about  that, 
as  I  recall,  to  be  ])erfectly  honest. 

Q.  Were  there  any  deductions  in  your  [394] 
check  ? 

A.  There  Avas  at  one  time,  and  then  of  recent 
times,  I  believe  in  1958,  I  believe  it  was,  that  there 
was  not. 

The  Court:  You  don't  know  wdiether  they  de- 
ducted anything  foi'  industrial  insurance? 

A.  No,  I  don't  know;  really,  I  can't  really  say 
on  that,  on  the  industrial  insurance.  No,  T  can't 
really  say  on  that. 

The  Court:     That  is  all. 

(Witness  excused.) 
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Mr,  Lyma]i:  No,  no  questions.  Again  if  I  ni;i>', 
}'oiir  Honor,  T  object. 

The  Court:     Sustained,  strike  it. 

Mr.  Lyman:  I  am  sorry,  your  Honor.  Tt  always 
raises  a  red  flag,  a  question  like  that.  Your  Honor, 
the  plaintiff  rests. 

(Plaintiffs  rest.)   [195] 


Defendants'  Case  in  Chief 

GEORGE  ARONSON 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows : 

Clerk  of  th(^  Court :  Please  state  your  name  to 
the  Court. 

A.     George  Aronson. 

Clerk  of  the  Court :     Thank  you,  please  be  seated. 

Direct  Examination 
By  Mr.  Ewing: 

Q.     Mr.  Aronson,  what  is  your  address? 

A.     4924  N.  Stevens. 

Q.     And  how^  long  have  you  lived  in  Spokane? 

A.  Well,  I  have  been  in  and  around  Spokane 
since  1937. 

Q.  Have  you  ever  worked  for  Alsco  Storm  Win- 
dows, Inc.,  or  [196]  Alsco  Northwest,  Inc.  ? 

A.     I  have  worked  for  both  of  them. 

Q.  And  who  are  you  employed  with  at  the  pres- 
ent time?  A.     Allstate  .Mumiiiuni. 
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The  Court:     Who,  again*? 

A.     Allstate. 

The  Court:     x\]lState  what? 

A.     Aluniiiium  Products, 

Q.     (By  Mr.  Ewing) :     And  what  years  did  you 
work  for  Alseo'? 

A.     I   worked   for   Alseo   from   about    '48   on   to 
about  "58  or  '59,  I  think,  or  later. 

Q.     You  were  working  at  Alseo  between  the  pe- 
riods of  1954  and  1958?  A.     Yes. 

Q.     Can  you  describe  your  duties;  generally,  what 
did  you  do  for  Alsco  f 

A.     Why,  I  installed  doors  and  windows. 

Q.     Y^ou  were  an   installer?  A.     Yes. 

Q.  Was  that  in  homes,  did  you  make  installa- 
tions in  homes?  A.     Yes. 

Q.     AVas  this  continuous  employment  for  you'? 

A.     Yes,  sir. 

Q.  Have  you  ever  worked  for  anybody  ekse  dur- 
ing the  ])eriod  [197]  that  you  worked  for  Alsco? 

A.     No,  1  haven't. 

Q.     They  had  continuous  employment  for  you? 

A.     Always. 

Q.     How  were  you  contacted  when  Alsco  had  a 

job  to  be  performed? 

A.  Well,  I  would  either  be  called  at  the  house  or 
I  would  go  out  to  the  plant  and  pick  up  my  orders. 

Q.  Were  there  times  when  you  picked  up  more 
than  one  order?  A.     Oh,  yes,  several. 

Q      Yes,  could  you  pick  out  orders  you  wanted  to, 
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or  did  you  have  any  discretion  as  to  what  orders 

you  wanted  to  take*? 

A.     No,  they  was  issued  to  you. 

Q.  Did  you  accept  all  orders  that  were  given  to 
you?  A.     Yes,  sir, 

Q.  Did  you  feel  that  you  could  accept  or  reject 
any  order  that  was  offered  to  you? 

A.     I  probably  could  have  but  I  didn't. 

Q.  You  have  never  rejected  an  order,  is  that 
correct?  A.     No,  sir. 

Q.  At  the  time  you  picked  up  your  work  orders, 
was  there  any  conversation  at  that  time  between 
you  and  any  of  the  representatives  for  Alsco  in  ref- 
erence to  those  work  orders  that  were  picked 
up?  [198]  A.     I  didn't  quite  get  you,  sir. 

Q.  At  the  time  certain  work  orders  were  issued 
to  you,  was  there  any  conversation  at  that  time  be- 
tween you  and  a  representative  from  A]sco  in  ref- 
erence to  that  work  order? 

A.     No,  sir,  I  don't  believe  so. 

Q.  In  other  words,  you  just  picked  up  the  work 
orders  and  went  out  to  the  job  ? 

A.     That  is  right. 

Q.  Who  fixed  the  rates  at  which  you  were  to  be 
paid  ? 

A.  Well,  it  was  a  set  price,  yes,  they  made  up  the 
price  list  and  that  is  what  we  went  by. 

Q.  Did  you  share  in  discussions  as  to  what  you 
were  to  be  paid? 

A.  I  think  there  was  one  or  two  meetings 
tliat 
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Q.     That  there  were? 

A.  That  they  had,  that  we  come  to,  what  we  was 
supposed  to  be  paid. 

Q.  Do  you  share  in  the  profits  or  losses  of  Alsco 's 
business  at  all?  A.     No. 

Q.  Have  you  ever  advertised  in  the  paper  that 
you  were  an  installer?  A.     No,  I  never  have. 

Q.  Do  you  ever  advertise  in  any  phone  [199] 
book?  A.     No,  sir. 

Q.  How  do  you  get  to  work,  do  you  have  your 
truck  or  pickup?  A.     I  have  my  own  pickup. 

Q.  And  did  you  have  your  own  pickup  al  t]ie 
time  in  question  as  between  1954  and  1958? 

A.     Yes,  sir. 

Q.  Is  there  any  advertisement  on  your  truck 
indicating  that  you  were  an  installer  ? 

A.     No,  no  advertising  whatsoever. 

Q.  In  other  words,  you  have  never  held  yourself 
out  to  the  public  as  being  engaged  in  business  for 
yourself?  A.     No,  sir. 

Q.  Has  Alsco  ever  asked  you  to  advertise  for 
them? 

A.  There  was  a  couple  of  times,  yes,  they  wanted 
us  to  put  advertising  on. 

Q.     Pardon? 

A.  There  was  a  couple  of  times  that  they  asked 
us  to  put  advertising  on  our  trucks. 

Q,  They  wanted  you  to  advertise  Alsco  on  your 
trucks?  A.     Yes,  that  is  right. 

Q.     Did  you  do  that?  A.     No,  we  didn't. 

Q.     When  you  were  performing  jobs  for  Alsco, 
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tliat  were  based  on  these  work  orders  issued  to  you, 

did  you  wear  ordinary  [200]  clothing',  or  whaf? 

A.  Oh,  we  wore  coveralls  the  biggest  part  of  the 
time,  yes. 

Q.  Are  you  referring  to  the  white  coveralls  is- 
sued by  Alsco?  A.     That  is  right. 

Q.     As  a  rule,  did  all  installers  wear  these? 

A.     Most  all  the  boys  did,  yes. 

Q.     Were  you  encouraged  to  wear  them  "^ 

A.     Well,  they  wanted  us  to  wear  them,  yes. 

Q.  And  as  I  understand  it,  well,  on  the  coveralls 
you  wore  was  there  any  advertisement  on  it? 

A.  Well,  there  was  the  Alsco  sign  on  the  back, 
and  then  they  had  our  name  on  the  front. 

Q.  Who  paid  the  rental  and  cleaning  charges  for 
these?  A.     We  did. 

Q.  Did  you  pay  a  certain  amount  each  week,  or 
what?  A.     Yes,  72c  a  week. 

Q.  As  I  understand  it,  Alsco  would  purchase  the 
materials  that  would  go  into  a  job? 

A.     That  is  right. 

Q.     And  you  furnished  your  own  tools? 

A,     Own  tools. 

Q.  On  any  jobs  that  you  have  been  on,  did  Alsco 
furnish  anything  other  than  materials?  [201] 

A.  Well  maybe,  yes,  some  tools  that  we  didn't 
have  and  on  certain  jobs  that  we  needed  to  have 
them. 

Q.     They  furnished  them? 

A.     We  could  get  tools  from  Alsco,  yes. 

Q.     Have  you  ever  used  any  of  Alsco 's  trucks? 
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A.  Well,  I  did  the  first  year  or  so  1  vvorlied 
there. 

Q.     When  was  that? 

A.  Well,  that  was  about  '49  and  '50,  I  think,  that 
I  used  the  company  truck. 

Q.     And  were  you  an  installer  at  that  time,  too? 

A.     Yes,  sir. 

Mr.  Lyman:  Your  Honor,  I  move  that  that  be 
stricken,  not  being  in  the  period  involved. 

The  Court:     No,  I  will  let  it  stand. 

Q.  (By  Mr.  Ewing)  :  As  far  as  your  pay  is 
concerned,  were  you  paid  on  any  particular  day'? 

A.  No,  you  can  get  paid  any  time  you  finished 
orders. 

Q.  In  other  words,  your  pay  was  based  on  com- 
pletion of  a  work  order?  A.     That  is  right. 

Q.  On  a  cash  transaction  were  there  some  cash 
transaction  jobs  that  you  bid  on?  A.     Yes,  sir. 

Q.  Did  you  collect  the  money  from  the  customer 
upon  completion  of  that  job?  [202] 

A.     That  is  right. 

Q.  Were  you  instructed  to  turn  that  money  over 
to  Alsco?  A.     Yes,  sir. 

Q.     How  were  you  paid,  by  check? 

A.     By  check,  yes. 

Q.  On  jobs  that  you  have  done  for  Alsco,  has 
there  been  more  than  one  applicator  on  that  job  on 
occasion?  A.     There  has  at  times,  yes. 

Q.  Has  Alsco  ever  split  you  applicators  up  and 
transferred  one  applicator  to  another  jol)  and  r(>- 
tained  one  man  on  the  original  job? 
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A.  I  think  there  is  one  or  two  times  that  it  has 
been  done,  yes. 

Q.     And.  you  would  complete  the  original  Job? 

A.  Either  I  would  or  the  other  fellow  that  was 
working  on  the  same  job  would. 

Q.  So,  of  the  two  of  you,  one  of  you  wouldirt 
finish  that  original  job  if  you  were  transferred,  is 
that  correct? 

A.  Well,  if  we  finished  the  other  job  first,  we 
could  go  back  on  the  one  and  help  him  finish  up 
again, 

Q.  But  say  you  and  some  otlier  installer  started 
a  job,  you  stated  at  times  Alsco  split  you  up  and 
one  stayed  on  that  job  and  the  other  one  has  gone 
to  some  other  job'?  A.     That  is  right.  [203] 

Q.  Now,  the  one  that  went  to  the  other  j<_>b.  did 
he  ever  return  to  the  original  job? 

A.  There  is  one  occasion  I  remember,  yes,  we 
did. 

Q.  Has  there  been  occasions  when  you  already 
finished  the  original  job  and  therefore  there  was 
nothing  to  return  to  as  far  as  the  second  man  was 
concerned'?  A.     None  that  I  can  recall,  ]io. 

Q.  In  other  words,  the  second  man  always  re- 
turned to  the  original  job? 

A.     Well,  I  couldn't  rightfully  say. 

Q.  But  there  were  times  when  Alsco  split  you 
up?  A.     Yes,  there  has  been  several  times. 

Q.     You  say  "several  times"? 

A.  T  think  there  is  a  couple  of  times  that  I  can 
recall . 
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Q.  Have  yon  woi'kod  witli  new  ai)])UeatoTS  at  all, 
tliat  is  follows  that  are  new  t<^  that  type  of  work? 

A.  They  have  sent  guys  out  with  me,  yes,  to 
learn  the  trade. 

Q.  Were  yon  instruct(>d  to  watch  their  \vorl>:  at 
all,  or  anything  like  that?  A.     That  is  right. 

Q.  Were  yon  to  report  the  ])rogress  of  their 
woi-k  or  their  efficiency  back  to  Alsco? 

A.     I  have  at  times,  yes. 

Q.  Did  Alsco  ever  have  any  salesmen  or  other 
personnel  [204]  come  out  and  check  any  job  that 
you  have  been  on? 

A.     There  has  been  occasions  they  have,  yes. 

Q.  Who  would  these  people  be  that  would  come 
out? 

A.  Well,  T  have  had  salesmen  come  out  and  T 
have  had,  well,  the  manager. 

Q.  By  "the  manager,"  do  you  mean  Mr.  Lee  or 
Mr.  McFarlane?  A.     McFarlane. 

Q.  And  when  they  were  out  there  did  they  offer 
an\'  suggestions  or  give  any  directions  as  to  how  the 
work  should  be  done? 

A.  I  believe  that  was  a  couple  of  times  that  that 
happened,  yes. 

Q.     Would  you  follow  those  directions? 

A.     Yes,  as  close  as  possible. 

Q.  Did  you  feel  that  you  were  supposed  to  folhnv 
those  directions? 

Mr.  Lyman:  0])jection,  your  Honor,  there  is 
entirely  too  much  leading.  I  haven't  objected  up 
until  now. 
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The  Court:     Sustained. 

Q.  (By  Mr.  Ewing)  :  Now,  these  salesmen  that 
came  out  and  looked  at  your  work,  you  say  there 
have  been  times  when  they  would  tell  you  to  do 
certain  things? 

A.     They  would  suggest  things,  yes,  to  do. 

Q.  How  would  they  frame  their  remarks  to  }^ou, 
that  is,  what  would  they  say  to  you'?  [205] 

A.  Well,  now,  that  I  couldn't  rightfully  remem- 
ber, I  mean. 

Q.  You  say  Mr.  McFarlane  has  been  out  and 
checked  jobs  you  have  been  on? 

A.     I  think  there  is  once  or  twice  that  he  has.  yes. 

Q.  Did  he  offer  any  comments  or  suggestions  or 
directions  ? 

A.  Vfell,  we  tried  to  work  out  something  that  we 
could  go  ahead  and  do  the  job  right,  yes. 

Q.     Did  you  follow  his  directions? 

A.     I  tried  to,  yes. 

Q.  Were  you,  as  an  applicator,  ever  taken  off  the 
job  before  it  was  finished  and  moved  to  another  job? 

A.     There  has  been  times,  yes,  I  have. 

Q.  Have  you  always  returned  to  the  original 
job?  A.     Yes. 

Q.  Have  there  been  times  when  you  have  had  to 
go  back  and  re-do  jobs  that  were  started  by  other 
applicators?  A.     Yes. 

Q.  What  happened  to  that  applicator  who  had 
originally  done  that  job  or  ])art  of  tliat  job? 

A.  Well,  there  is  some  of  them  that  lias  stayed 
on,  yes. 

Q.     Some  of  them  that  haven't? 
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A.  Well,  there  might  have  been  one  or  two,  I 
wouldn't   say  for  sure. 

Q.  Taking  a  7)erson  of  reasonable  exjoerienee  as 
an  installer,  is  it  true  that  the  job  could  be  done 
with  little  su})ervision,  [206]  in  other  words,  you 
have  been  with  Alsco  for  some  years,  do  you  feel 
you  can  do  your  job  without  being  told  how  to  do 
it,  for  the  most  part?  A.     I  think  so. 

Q.  Could  you  use  materials  other  than  the  ones 
that  were  furnished  by  Alsco? 

A.  There  was  times  we  had  to  get  material,  yes, 
that  was  furnished  ])y  Alsco. 

Q.     Where  would  you  get  it  from? 

A.     Well,  \ve  would  get  it  at  the  lumber  yard. 

Q.     Did  you  contact  Alsco  first? 

A.  At  times  I  W'Ould,  and  then  if  it  was  just  some 
minor  thing,  wtII,  I  would  just  go  get  a  piece  of 
lumber  and  do  so. 

Q.  As  to  extra  work,  how  were  you  paid  for 
extra  W'Ork,  on  what  basis? 

A.     So  much  per  hour. 

Q.  And  for  work  wdiich  was  included  within  the 
work  order,  how  were  you  paid  for  that? 

A.     Piece  work. 

Q.  li'  you  had  to  make  a  change  in  a  job  during 
the  time  it  took  you  to  make  the  change,  how  were 
you  paid  during  the  interval? 

A.     That  would  be  extra  labor. 

Q.     And  you  were  paid  by  the  hour  for  [207] 

that? 
A.     By  the  hour. 
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Q.  As  to  miiioi*  changes,  what  do  you  consider 
niiiioi'  changes'?  Let  me  put  it  this  way:  If  the 
chang(^  involved  any  transaction  involving  money, 
more  mone}-  oi-  less  mone3%  \^'ould  you  contact  Alsco 
first  ?  A.     Yes. 

Q.  Have  you  been  on  any  jo])s  where  the  home 
owner  required  some  additional  work  done  which 
was  not  included  within  the  work  order? 

A.  No,  I  never  did  do  any  additional  work  imless 
it  was  on  the  work  order. 

Q.  Have  you  ever  been  requested  to  do  so  by 
a  home  owner? 

A.  We  have  been  asked  to,  but  then  we  never, 
I  never  have. 

Q.     Was  there  any  reason  for  that? 

A.  Well,  I  didn't  want  to  get  involved  in  it,  I 
guess. 

Q.  Have  you  been  on  jobs  where  a  change  had 
to  be  made  in  the  work  order? 

A.     Well,  if  there  was  mismeasured  windows,  yes. 

Q.  In  reference  to  that  change,  would  you  con- 
tact Alsco  first,  before  making  any  changes? 

A.  Oh,  we  would  take  the  material  back  and  have 
it  changed,  yes. 

Q.  Did  Alsco  ever  furnish  signs  advertising  their 
firm  or  product,  on  jobs  that  you  have  been  on? 

A.  The  only  signs  I  have  seen  was  when  the  work 
was  going  [208]  on  they  would  probably  place  a  sign 
with  "Alsco"  on  the  property,  I  mean,  as  some  ad- 
vertising. 
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Q.  They  would  have  a  sign  out  on  the  lawn,  or 
something  like  that?  A.     Yes. 

Q.  Referring  you  to  Defendant's  Exhibit  No.  9, 
which  is  a  directive  issued  by  Alsco  on  November  20, 
1956,  entitled  "Code  of  Ethics  and  Cooperation,"  I 
will  ask  you,  did  you  receive  a  copy  of  that  (hands 
paper  to  witness)  %  A.     Yes,  I  think  so. 

Q,     And  did  you  read  it*? 

A.     Well,  I  probably  read  part  of  it. 

Q.  Do  you  try  to  follow  those  things  that  are  set 
out  in  these  things  ? 

A.    Yes,  I  try  to  follow  them  as  close  as  possible. 

Q.  On  this  page  one,  I  notice  on  page  two  of 
Defendant's  Exhibit  11  it  says,  "Do  not  fail  to 
caulk  all  units  that  should  be  caulked,"  did  you  tiy 
to  follow  that  as  close  as  possible  %  A.     Yes. 

Q.  And  No.  2,  "Do  not  try  to  cover  up  defective 
work  product  or  work,"  did  you  try  and  do  that  as 
closely  as  you  could?  A.     That  is  right. 

Q.  No.  3  says,  "Do  not  leave  out  any  pilot  screws 
in  two  [209]  lite  windows  for  any  reason,"  did  you 
try  and  follow  that  *?  A.     Yes,  sir. 

Q.  As  to  the  rest  of  them  on  here,  4,  5,  6  and  7, 
did  you  try  and  follow  them  as  closely  as  you  could? 

A.  Yes,  I  tried  to  follow  everything  that  they 
had  on  there. 

Q.  Referring  you  to  Defendant's  Exhibit  No.  11, 
which  is  another  bulletin  issued  by  Alsco,  referring 
to  Item  6  on  this,  it  says,  "Caulk  around  all  win- 
dows, doors  and  other  openings  before  installing 
sill,  flashing  strip  or  casing  trim,"  did  you  do  that? 


vs.  United  States  of  America  203 

(Testimony  of  George  Aronson.) 

A.  Well,  that  is  something  I  didn't  have  any- 
thing to  do  with,  that  comes  under  siding,  I  believe. 

Q.     That  would  be  a  siding  installer? 

A.    That  is  right. 

Q.    Yes.  A.     On  strictly  windows  and  doors. 

Q.  Would  most  of  these  things  on  here  apply 
to  a  siding  applicator,  as  opposed  to 

A.     That  is  right. 

Q.  (Continuing) :  as  opposed  to  an  in- 
staller?           A.     That  is  right. 

Q.  After  completing  a  job,  say  an  FHA  job, 
was  it  necessary  for  you  to  get  a  certificate  signed 
})y  the  home  [210]  owner  certifying  that  he  was 
satisfied  with  the  job? 

A.  Yes,  he  would  look  the  job  over  and  if  he 
was  satisfied,  he  would  sign  the  completion. 

Q.  Have  you  been  on  jobs  where  the  owner  has 
not  signed  the  slip?  A.     Yes,  I  have. 

Q.     And  what  would  you  do,  then? 

A.     Wei],  I  would  bring  it  back  into  the  office. 

Q.  And  you  would  get  the  complaint  straightened 
out  with  the  office  ? 

A.     With,  the  office  and  the  customer. 

Q.  Did  you  always  return  to  that  job  to  finish 
it  up? 

A.  Well,  if  there  was  something  the  customer 
didn't  think  he  had  gotten,  well,  we  always  went 
back  and  tried  to  get  him  satisfied  so  we  could  get 
our  completion. 

Q.  I  will  ask  you  this:  Have  there  been  times 
when  you  have  completed  the   work  in  the   work 
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order  and  the  customer  has  not  signed  it  because 
of   some   oral   agreement,   possibly,    that   has   been 
entered  into  between  the  salesman  and  the  home 
owner?  A.     That  I  have,  yes. 

Q.  And  in  reference  to  that  work,  did  you  have 
to  do  it? 

A.     Yes,  we  was  compelled  to  do  it,  yes. 

Q.  That  work  wasn't  in  the  work  oi'der,  how- 
ever, it  wasn't  set  out  in  the  work  order,  was  [211] 

it? 

A.  Now,  I  don't  quitc^  remember  on  that,  if  it 
wasn't,  then  there  probably  was  another  order  made 
up  on  it,  then. 

Q.     How  were  you  paid  for  that? 

A,  Well,  if  there  was  any  more  material  to  g,o 
on,  why,  it  would  be  piece  work  or  hourly  wage. 

Q.  In  the  event  it  wouldn't  involve  materials, 
how  would  you  be  paid  for  it? 

A.     I  don't  quite  get  you? 

Q.  If  this  extra  work  that  you  had  to  do  because 
of  the  agreement  between  the  salesman  and  home 
owner  did  not  involve  any  new  materials  but  some 
other  work  which  didn't  involve  new  materials,  how 
would  you  be  paid  for  that  work  ? 

A.     That  would  be  an  hourly  basis. 

Q.  Do  you  have  a  contractor's  card  or  tax 
stamp?  A.     No,  I  haven't. 

Mr.  Ewing:    That  is  all  I  have. 
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Cross-Examination 
By  Mr.  Lyman : 

Q.  Mr.  Aronson,  I  believe  you  said  you  worked 
in  the  early  years  of  1948  to  1959 ;  I  mean,  !  rom  the 
early  years  1943  to  1958  for  Alsco,  is  that  correct  ^^ 

A.  I  worked  for  them  just  about  ever  since  they 
started  in.  [212] 

Q.  And  do  you  recall  that  in  the  early  years 
tliere  that  when  }'0U  were  working  piece  work  on 
these  windows  that  you  would  liave  extra  work  in- 
volving- some  carpentry  to  ht  the  windows  properly? 

A.     That  is  right. 

Q.  And  wasn't  it  the  fact  that  back  in  the  early 
years  they  asked  you  to  just  name  your  own  price 
but  keep  it  low,  and  you  used  to  give  them  a  flat 
figure  for  it,  isn't  that  true? 

A.     No,  there  was  always  a  set  wage. 

Mr.  Ewing:  I  would  object,  your  Honor.  I  woukl 
like  a  clarification  of  what  he  means  by  "early 
years"— '54? 

Mr.  Lyman:  Well,  is  it  your  best  recollection, 
then,  that  they  always  had  this  question  of  comput- 
ing it  by  the  hour? 

A.     It  was  hourly  wages,  yes. 

Q.  Now,  when  the  hourly  rates  seemed  a  little 
high  the  company  would  take  exception  sometimes, 
woukln't  they,  not  with  you,  but  with  some  of  the 
applicators?  A.     That  could  be. 

Q.     You  know  of  such  instances,  do  you  ]iot? 
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A.  It  might  have  happened  once  or  twice,  I 
wouldn't  say  for  sure. 

Q.  And  then  the  applicator  would  negotiate  with 
the  company  [213]  or  try  to  prove  that  he  did  put 
that  time  in? 

A.  Well,  I  don't  know  what  the  other  guys  have 
done. 

Q.  Did  you  ever  hear  about  anything  like  that 
in  all  the  years  you  were  there? 

A.  Oh,  I  probably  heard  about  it  but  never 
thought  anything  of  it. 

Q.  Now,  there  was  a  time  when  you  did  leave 
Alsco,  wasn't  there? 

A.  Well,  I  left  two  weeks  one  time  when  my 
mother  died. 

Q.     When  what? 

A.     Wlu>n  my  mother  passed  away. 

Q.  J  don't  mean  that,  sir,  didn't  you  go  into  a 
gas  station  venture?  A.     No. 

Q.     Was  that  your  brother,  Walt? 

A.     That  is  my  brother  Walt,  yes. 

Q.  Well,  you  were  one  of  those  persons  that 
Mr.  Lee  and  Mr.  Williams  said  that  was  one  of 
the  regulars,  you  and  I  believe  Lewis? 

A.    Yes. 

Q.  And  when  things  were  busy  there  would  be 
a  great  influx  of  these  installers  that  would  come 
in,  and  applicators,  is  that  correct? 

A.     That  is  correct. 

Q.  And  they  worked  there  under  the  same  con- 
ditions tliat  you  [214]  did?  A.     Yes,  sir. 
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Q.     Paid  the  same  way?  A.     Yes. 

Q.     Had  tools  just  like  you  did? 

A.     Yes,  sir. 

Q.  And  their  hours  were  no  different  than 
yours  ? 

A.     Well,  they  kept  their  own  hours. 

Q.  What  I  mean  is  that  the  company  didn't  tell 
them  what  time  to  start  work  and  what  time  to  quit  ? 

A.     They  didn't  tell  any  of  us  what  time  to  start. 

Q.  And  you  who  worked,  as  you  say,  steady,  and 
they  who  worked  intermittently,  worked  under  the 
exact  same  conditions? 

A.  Well,  when  times  were  good  and  there  was 
a  lot  to  do,  why,  they  hired  more  installers. 

Q.  What  I  am  saying  is  that  their  conditions  of 
work  were  the  same  as  yours? 

A.     Yes,  no  different. 

Q,     Paid  all  the  same? 

A.     Paid  all  the  same. 

Q.  When  you  wanted  to  take  off  somewhere  you 
certainly  had  a  right  to  do  it,  without  any  question, 
didn't  you? 

A,  When  I  wanted  time  off  and  they  said 
"Yes,"  well,  fine. 

Q.  I  believe  you  said  you  were  a  person  who 
never  took  a  [215]  vacation? 

A.     I  never  did. 

Q.     That  is  by  your  own  choice? 

A.     That  is  right. 

Q.  Now,  isn't  it  a  fact  that  yon  put  on  litornlly 
Inmrh'ofls  of  those  jobs? 
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A.     I  put  on  a  good  many  of  them. 

Q.  And  I  believe  you  testilied,  it  is  true,  is  it 
not,  that  very  few,  in  oidy  a  couple  of  instanees, 
did  somebody  from  the  company  come  out.'' 

A.  Well,  there  has  been  a  couple  of  instances 
that  they  have  come  out,  yes. 

Q.  But  in  the  great  majority  of  tliese  hundreds, 
or  perhaps  a  couple  of  tliousand  cases,  you  have 
never  seen  anyone  from  the  company? 

A.  Well,  there  has  been  salesmen  out  and 
looked  them  over,  yes. 

Q.  Well,  these  salesmen  have  no  technical  knowl- 
edge of  how  to  put  on  a  window,  do  they? 

A.     Well,  that  could  be. 

Q.     I  am  asking  you,  sir,  do  they? 

A.     Maybe  they  do. 

Q.     They  never  told  you  how  to  put  on  a  window  ? 

A.     There  is  one  guy  that  tried  to  tell  me. 

Q.  But  you  didn't  pay  any  attention  to  [216] 
him? 

A.     Well,  I  put  it  on  the  way  he  wanted  it. 

Q.  Well,  now,  if  a  salesman  came  out  and  told 
you  to  put  on  a  window  the  way  you  knew  it  was 
wr(ing 

A.  If  he  wanted  it  on  that  way,  I  would  put  it 
on  that  way. 

Q.  Then  you  would  have  to  go  back  and  do  it 
over  ? 

A.    At  times,  well,  at  his  expense,  yes. 

Q.     At  whose  expense? 

A.     At  the  salesman's  expense. 
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Q.  Siipi^osing  the  salesman  wouldn't  pay  you, 
then  whose  expense  would  it  be? 

A.     Well,  I  wouldn't  put  it  on. 

Q.  Well,  in  other  words,  if  you  knew  as  an  ap- 
plicator of  many  years  experience  that  it  was  wrong 
to  put  it  on  that  way? 

A.  No,  but  if  the  salesman  requested  it  put  on 
that  way,  I  would  put  it  on  that  way. 

Q.     Even  though  it  was  wrong? 

A.     Yes,  sir. 

Q.  Do  you  knoW'  of  any  other  applicator  that 
would  do  that? 

A.     I  think  any  of  them  would. 

Q.  Do  you  know  of  any  other  applicator  that 
has  done  it?  A.     No,  I  don't. 

Q.  Have  you  ever  knowingly  put  on  a  window 
wrong?  A.     No,  not  to  my  knowledge. 

Q.  And  Mr.  McFarlane  has  no  technical  knowl- 
edge of  this  [217]  business  at  all,  does  he? 

Mr.  Ewing:  I  object,  your  Honor,  as  being  a 
conclusion  of  the  witness. 

The  Court:     Just  a  moment,  sustained. 

Q.  (By  Mr.  Lyman)  :  As  a  matter  of  fact,  Mr. 
McFarlane  has  no  technical  knowledge  of  any  type 
of  business,  has  he? 

Mr.  Ewing:     I  object  again. 

The  Court:     Sustained,  how  would  he  know? 

Q.  (By  Mr.  Lyman)  :  Do  you  know  whether 
he  has  any  technical  knowledge? 

A.  I  imagine  he  does,  he  has  been  in  it  quite  a 
while. 
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Q.  Have  you  ever  seen  him  put  any  windows 
on?  A.     No,  I  haven't. 

Q.  Do  you  know  of  any  supei-^dsors  that  are 
hired  for  the  specific  purpose  of  going  out  and 
supervising  the  men?  A.     No,  I  don't. 

Q.  You  heard  the  testimony  of  the  other  appli- 
cators, Mr.  Lewis  and  Mr.  Green,  are  they  correct 
when  they  said  no  one  supervises  them  and  tells 
them  how  to  do  the  work? 

Mr.  Ewing:  I  object,  your  Honor,  I  don't  think 
this  witness  knows  what  other  installers  might  do. 

The  Court:     Sustained. 

Q.  (By  Mr.  Lyman)  :  Did  you  hear  the  testi- 
mony of  Mr.  [218]  Green  and  Mr.  Lewis? 

A.    Yes,  I  did. 

Q.  And  did  you  hear  them  state  that  no  one 
told  them  the  manner  and  method  in  which  these 
windows  should  be  put  on,  do  you  recall  them 
making  the  statement? 

Mr.  Ewing:  I  object,  your  Honor,  I  don't  think 
he  said  that  statement. 

Mr.  Lyman:     I  asked  the  question  specifically. 

The  Court:     Overruled. 

Q.     (By  Mr.  Lyman):     Do  you  recall  that? 

A.     No,  I  don't. 

Q.  You  were  sitting  here  during  the  ]:>roceed- 
ings,  were  you  not,  sir?  A.     Yes,  sir. 

Q.  These  bulletins,  do  they  t<01  you  "Caulk 
around  the  windows  and  doors  and  otluT  ()])enin<rs 
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before  installing  sill  and  flashing  strip  and  casing 

trim,"  that  is  part  of  the  job,  isn't  it? 

A.     Not  in  my  windows,  that  is  in  a  siding  setup. 

Q.  Well,  where  counsel  was  asking,  "Do  not 
fail  to  caulk  all  units  that  should  be  caulked," 
would  you  leave  them  emj)ty  simply  because  you 
hadn't  read  this?  A.     Oh,  no. 

Q.     You  would  do  it,  anyway,  wouldn't  you? 

A.     Well,  it's  part  of  the  windows.  [219] 

Q.  In  other  words,  you  didn't  need  this  written 
material  to  tell  you  to  caulk  where  you  should 
caulk?  A.     I  didn't  need  it,  no. 

Q.  And  if  Alsco  failed  to  print  this  and  dis- 
tribute it,  you  would  caulk  your  openings,  would 
vou  not? 

A.  That  is  what  we  was  instructed  to  do  when 
we  first  started  putting  the  windows  in. 

Q.  And  that  is  the  proper  way  to  complete  a 
contract,  isn't  it? 

A,     I  imagine  it  would  be. 

Q.  Well,  isn't  it  a  fact  that  the  company's  in- 
terests in  this  insofar  as  you  were  concerned  was 
that  you  should  complete  this  job  in  accordance 
with  its  contracts  witli  the  ('ustonier,  isn't  that  true, 
they  wanted  a  good,  workmanlike  job  from  you, 
isn't  that  true?  A.     That  is  right. 

Q.  And  no  one  came  out  there  and  told  you 
which  windows  to  put  on  first  or  which  door  to  put 
on  first,  did  they? 

A.     No,  but  it  was  wrote  on  the  contract  which 
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one  was  to  be  put  on  lirst,  or  second,  or  third,  or 

fourth,  which  was  the  one. 

Q.  Well,  couldn't  you  put  a  door  on  hrst  if  you 
wanted  to'? 

A.  I  could  have  if  I  wanted  to,  if  there  was  a 
door  to  be  put  on,  yes. 

Q.  Let  me  understand  you  about  these  con- 
tracts, these  [220]  openings  have  numbers,  is  that 
correct?  A.     That  is  right. 

Q.  And  you  can  put  any  windows  on  first,  could 
you  not,  it  wouldn't  make  any  difference'? 

A.     The  windows  are  numbered. 

Q.     Pardon  *? 

A.     The  windows  are  numbered. 

Q.     And  they  are  put  in  the  truck  in  that  order? 

A.  Oh,  no,  they  are  put  on  the  house  in  that 
order. 

Q.  Would  it  make  any  difference  whether  you 
put  a  window  on  the  side  of  the  house  or  in  the 
front  of  the  house  first? 

A.  Well,  it  probably  wouldn't,  but  tlien  we  go 
by  the  numbers  so  that  when  the  customer  takes 
his  windows  out  he  knows  which  window  goes  back 
in  again,  for  cleaning. 

Q.  Yes,  I  know  that,  the  windows  are  num- 
bered so  that  when  they  store  them  they  can  fit 
them  back  into  the  proper  opening? 

A.     That  is  right. 

Q.  But  as  far  as  you  are  concerned,  would  it 
make  anv  difference  if  vou  started  on  the  second 
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floor   and  put  tlie  proper  window   in  the   proper 

hole,  would  it  make  any  difference? 

A.     No,  it  wouldn't  make  no  difference,  no. 

Q:.  And  if  the  lady  of  the  house  was  busy  down- 
stairs and  [221]  didn't  want  you  downstairs,  and 
told  you  to  go  upstairs  and  put  the  windows  in  up 
there  first,  well,  you  could  do  that,  couldn't  you? 

A.     Yes,  we  could. 

Q.     And  you  have  done  it,  have  you  not,  sir? 

A.     Well,  I  couldn't  say  for  sure. 

Q.  It  says,  this  bulletin,  "Do  not  try  to  cover 
up  defective  product  or  w^ork,"  well,  you  wouldn't 
do  that  anyway,  would  you? 

A.     Well,  I  would  sure  try  not  to. 

Q.  And  you  didn't  need  this  printed  matter  here 
to  tell  you  that,  did  you,  you  know  better,  isn't 
that  true?  A.     It  could  be. 

Q.  Well,  sir,  I  would  like  to  know,  do  you  know 
better  than  to  try  to  hide  work? 

A.     Well,  I  hope  so,  yes. 

Q.  You  clean  your  windows,  do  you  not,  l^efore 
you  install  them?  A.     That  is  right. 

Q.     Take  pride  in  your  work? 

A.     That  is  right. 

Q.  And  you  also  make  appointments  with  cus- 
tomers to  see  that  they  are  going  to  be  home? 

A.     Call  them  before  I  put  the  windows  in,  yes. 

Q.  And  you  get  a  group  of  orders  from  the 
shop,  you  are  the  [222]  one  that  makes  the  ap- 
pointments with  the  customers,  are  you  iiot? 

A.     At  times  we  do   and  at  tinips  v;o  ji-st  tnke 
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off  on  a  job  and  fjeople  are  home  and  we  go  ahead 

\vith  them,  we  don't  necessarily  have  to  call  them. 

Q.  What  I  am  trying  to  say  is  that  the  com- 
pany doesn't  line  up  the  appointments  and  hand 
you  a  schedule  which  you  have  to  follow? 

A.     They  do  pretty  well. 

Q.     Pardon? 

A.  Yes,  they  line  them  out  for  us  quite  very 
much. 

Q.  Did  Mr.  Williams  ever  put  a  schedule  out 
for  you  and  tell  you,  "You  have  to  take  them  in 
this  order'"? 

A.  Well,  now,  if  there  is  an  order  that  is  rush, 
he  will  write  "Rush"  on  that  order  and  "To  be 
put  on  first." 

Q.     You  put  that  on  first? 

A.     That  is  right. 

Q.  What  about  the  second?  Did  Mr.  Williams 
tell  you  which  one  you  put  on  second? 

A.  I  have  had  quite  a  few  times  that  he  has 
wrote  which  ones  should  be  on  first,  second  and 
third. 

Q.     And  on  u])  to  the  end,  is  that  right? 

A.     That  is  right. 

Q.  Did  you  hear  Mr.  Williams  testify  here  that 
you  people  make  up  your  own  schedule?  [223] 

A.     I  couldn't  rightfully  say  I  did. 

Q.     Well,  you  were  here  this  afternoon  ? 

A.     That  is  right. 

Q.  Did  he  make  up  schedules  for  anyone  else 
besides  vou? 


vs.  United  States  of  America  215 

(Testimony  of  George  Aronson.) 

A.     Well,  that  is  something  I  don't  know,  sir. 

Q.  You  are  the  only  one,  as  far  as  you  know, 
that  he  makes  up  a  schedule  for? 

A.  He  might  have  made  a  schedule  up  for 
others. 

Q.  Does  he  do  this  with  every  job,  he  schedules 
every  job  for  you? 

A.     No,  not  unless  it's  rush. 

Q.  And  let's  say  this  is  an  ordinary  group  of 
orders  and  there  is  no  rush  involved  at  all,  just  a 
routine  group  of  four  orders.  A.     Yes. 

Q.  Does  Mr.  Williams  every  time  on  these  thou- 
sands of  jobs  that  you  have  done,  give  you  a  list 
that  you  have  got  to  follow  in  any  particular 
order?  A.     Not  at  all  times,  no. 

Q.  No.  When  there  is  a  rush  job  ho  asks  you 
to  do  this  rush  job  first? 

A,     Yes,  he  will  mark  "Rush"  on  my  order. 

Q.  Right,  because  a  customer  will  cancel  out 
and  you  will  lose  your  earnings,  w^on't  you? 

A.     Right.  [224] 

Q.  As  a  matter  of  fact,  he  doesn't  care  which 
job  you  do  after  that,  does  he? 

A.     No,  I  don't  imagine  he  would. 

Q.  All  right,  here  is  a  statement  in  this  bul- 
letin, it  says,  "Your  attitude  with  the  customers 
must  be  one  of  cooperation,  friendliness  and  cheer- 
fulness," you  wouldn't  be  any  other  way,  would 
you? 

A.     At  least  I  try  to  be  decent  to  people,  yes. 

Q.     You  don't  need  this  bulletin  to  remind  you 
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of  tliat,  do  you?  A.     No. 

Q.  It  says,  "Present  a  neat  ap])('<'irance  at  all 
times,"  you  don't  need  Alsco  to  tell  you  that,  do 
you?  A.     I  hope  not. 

Q.  Now,  Mr.  McFarlane  asked  you  to  put  a 
sign  of  Alsco  on  your  truck  and  you  said  "No," 
isn't  that  true?  A.     That  is  right. 

Q.     You  still  worked  there,  didn't  you? 
A.     Yes. 

Q.     Pardon?  A.     Yes,  sir. 

Q.  Now,  isn't  it  a  fact  that  while  you  were  at 
Alsco  that  the  rates  that  were  paid  for  these  win- 
dows changed  from  time  to  time  ])er  unit? 

A.  There  is  one  time  that  they  liave  changed, 
as  far  as  I  know  [225]  now. 

Q.  You  recall  once  I  And  that  is  at  the  request 
of  the  installers,  was  it  not,  they  wanted  more 
money?  A.     Yes,  I  imagine  it  was. 

Q.     And  you  were  among  those  installers? 
A.     Pardon  ? 

Q.     You  were  one  of  those  installers? 
A.     Yes,  but  I  don't  think  I  ever  sat  in  on  the 
meeting,  when  they  had  the  meeting  I  think  I  was 
out  of  town. 

Q.  When  you  came  back  you  were  getting  more 
per  unit?  A.     Yes. 

Q.  Now,  wasn't  there  a  different  amount  that 
was  paid  if  you  went  up  above  the  first  floor,  for 
instance  ? 

A.  Yes,  they  did  add  a  little  bit  to  thr>  second 
floor. 

Q.     Counsel  questioned  you  about  being  split  up, 
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the  team  being  split  up,  who   would  the  man  be 

that  you  would  usually  go  with? 

A,  Well,  I  have  gone  with  Lewis,  I  have  gone 
with  Busby, 

Q.  And  those  would  usually  be  good-sized  jobs 
with  a  number  of  windows,  wouldn't  they? 

A.     Correct. 

Q'.  And  the  purpose  was  that  you  could  put 
more  windows  on  more  quickly  if  you  had  two  men 
rather  than  one? 

A.  Yes,  and  then  if  we  had  to  go  up  quite  a 
ways  with  them,  why,  it  would  take  two  of  [226] 
us. 

Q.  Yes,  and  then  you  were  paid  according  to 
the  number  of  units  you  put  on? 

A.     That  is  right. 

Q.  Now,  when  you  brought  the  sheet  back,  who 
would  decide  which  ones  got  paid  how  much? 

A.     It  was  split  down  the  center. 

Q.     You  had  your  own  tools,  did  you  not? 

A.     Yes,  sir. 

Q.  Furnished  all  your  own  tools  and  maintained 
your  car?  A.     That  is  right.  ■ 

Q.  Or  your  truck,  that  is,  and  you  paid  all  your 
own  expenses  incident  to  this  work  out  of  yoiw 
gross  receipts?  A.     That  is  right, 

Q.  Was  there  anything  in  your  arrangement 
with  Alsco  that  you  were  guaranteed  a  certain 
number  of  jobs  ?  A.     No,  sir. 

Q.     And  did  you  ever  at  any  time  ever  promise 
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them  that  you  would  do  a  certain  number  of  jobs 

a  year?  A.     No,  sir. 

Q.     Pardon?  A.     No,  sir, 

Q.  Now,  counsel  asked  you  if  all  these  jobs  that 
you  did,  whether  you  required  supervision,  I  be- 
lieve you  answered  you  didn't,  is  that  correct? 

A.     I  think  so.  [227] 

Q.  And  that  is  because  you  are  exj^erienced  in 
this  work,  isn't  that  true?  A.     That  is  rig'ht. 

Q.  And  the  company  relies  upon  your  experi- 
ence and  your  ability  to  do  a  workmanlike  job, 
isn't  that  right?  A.     That  is  right. 

Qi.  And  you  know  when  you  come  in  with  a 
completion  certificate  or  you  tell  them  the  jolj  is 
completed  they  are  satisfied,  isn't  that  true? 

A.     That  is  right,  I  hope  so. 

Q.  And  upon  that  representation  to  them,  you 
get  paid,  isn't  that  right?  A.     That  is  right. 

Q.     Pardon?  A.     That  is  right. 

Q.  So  any  contact  that  anyone  from  the  office 
had  with  you  on  these  jobs  concerned  a  customer 
complaint,  as  a  rule,  did  it  not? 

A.     I  don't  I'ightfully  know. 

Q.  Well,  men  would  come  out  on  the  job  be- 
cause some  customer  complained,  is  that  the  reason 
they  came  out?  A.     Could  l)e,  yes. 

Q.  And  it  was  the  purpose  of  the  company,  was 
it  not,  to  create  good  customer  i*elations,  isn't  that 
true?  A.     I  reckon  so.  [228] 

Q.  And  whenever  the  customer  was  critical,  why 
they  tried  to  satisfy  the  customer  by  asking  you 


vs.  United  States  of  America  219 

(Testimony  of  George  Aroiison.) 

to  do  this  particular  work  for  the  customer,  wasn't 

that  so*?  A.     That  is  right. 

Mr.  Lyman:     I  believe  that  is  all,  your  Honor. 

Redirect  Examination 
By  Mr.  Ewing: 

Q.  Referring  to  Defendant's  Exhibit  No.  9 
again,  ''Code  of  Ethics  and  Cooperation,"  is  it  true 
that  irregardless  of  what  they  say  in  here  is  right 
or  wrong,  did  you  try  and  follow  what  they  say 
in  here"? 

A.     I  tried  to  follow  what  they  said,  yes. 

Q.  Is  there  any  connection  between  this  pre- 
senting a  neat  appearance  and  wearing  white  cov- 
eralls? In  other  words,  is  it  in  youi-  mind  when 
you  present  a  neat  appearance  you  were  to  wear 
these  coveralls  furnished  you? 

A.  Well,  would  I  have  to  wear  them  or  wouldn't 
I  have  to  wear  them? 

Q.  Well,  they  talk  about  presenting  a  neat  ap- 
pearance at  all  times  in  this  Code  of  Ethics  here, 
to  you  would  that  mean  wearing  these  coveralls, 
and  so  forth? 

A.     Well,  I  reckon  so,  yes. 

Mr.  Ewing:     That  is  all  I  have. 

The  Court :  That  is  all,  Mr.  Aronson,  step  [229] 
down. 

The  Witness:     Thank  you. 

Mr.  Lyman :  Oh,  just  one  question,  if  I  may, 
vour  Honor. 
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Reeross-Examination 
By  Mr.  Lyman: 

Q.  When  you  and  Mr.  Busby  got  into  this  job, 
wasn't  it  your  selection  of  Mr.  Busby  or  your  se- 
lection of  Mr.  Lewis'?  A.     No. 

Q.  Or  Mr.  Lewis  selected  you  or  Mr.  Busby 
selected  you?  A.     No. 

Q.     Well,  how  was  it  done? 

A.     We  was  asked  by  the  company. 

Q.     And  who  asked  you,  if  I  may  askf 

A.  Well,  now,  I  don't  rightfully  recall  who 
asked  us,  but  we  was  asked. 

Q.  Well,  there  are  only  two  people  who  could 
ask  you,  either  Mr.  Lee  or  Mr.  Williams;  now 
which  of  those  asked  you? 

A.     I  believe  it  was  Mr.  McFarlane. 

Q.     The  man  that  is  not  here?  A.     No. 

Q.  And  you  have  worked  with  Mr.  Busby  on 
several  occasions,  have  you  not? 

A.     Yes,  I  worked  with  him.  [230] 

Q.  And  you  worked  with  Lewis  on  several  occa- 
sions, isn't  that  true?  A.     I  guess  so. 

Q.  And  isn't  it  a  fact  that  after  the  first  time, 
at  least,  it  was  the  result  of  your  own  selection  or 
his  selection  that  you  two  got  together? 

A.  Well,  I  haven't  worked  very  much  with  any- 
body, I  have  been  a  lone  wolf  all  the  time,  prnc- 

tically.  [231] 

»     «     « 
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CLARENCE  LLOYD  BUSBY, 
called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Clerk  of  the  Court :     Please  state  your  full  name  ? 
A.     Clarence  Lloyd  Busby. 

Clerk    of    the    Court:     How    do    you    spell    that 
Busby? 
A.     (Spells.)     B-u-s-b-y. 
Clerk  of  the  Court:     Thank  you,  please  be  seated. 

Direct  Examination 
By  Mr.  Ewing: 

Q.    Mr.  Busby,  what  is  youi*  address"? 

A.     711  S.  Cowley,  7-1-1. 

Q.     And  are  you  working  at  the  present  time"? 

A.     No,  between  jobs.  [232] 

Q.  Have  you  at  any  time  worked  for  Alsco 
Storm  Windows  Co.  or  Alsco  Company  Northwest, 
Inc.  i  A.     Yes. 

Q.     And  when  was  that  ? 

A,  It  was  several  times,  you  might  say  in  and 
out  from  1949. 

Q.     Since  1949?  A.     Since  1949. 

Q.     Up  to  what  time? 

A.     Up  to,  oh,    '59. 

Q.  In  what  capacity  did  you  work  for  that  com- 
pany? A.    As  an  installer. 

Q.  Generally  working  as  an  installer,  what  did 
you  do? 

A.     Well,    it    was    our    place    to    take    windows. 
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doors  and  siding  out  and  install  it  on  the  homes 

where  they  directed. 

Q.  Was  there  any  written  contract  between  you 
and  Alsco  that  you  know  of?  A.     No. 

Q.  Did  you  perform  your  work  on  the  basis  of 
work  orders?  A.     Yes. 

Q.     And  where  were  they  picked  up  at? 

A.  The}'  was  picked  up,  generally,  right  at  the 
plant. 

Q.  Were  there  any  conversations  or  negotia- 
tions entered  into  between  you  and  the  representa- 
tive of  Alsco  at  the  time  you  picked  up  your  work 
orders'? 

A.  Well,  generally  on  how  many  jobs  he  is 
going  to  take  out  [233]  and  such  as  that. 

Q.     Did  Alsco  give  you  the  work  orders  .'' 

A,  Yes,  we  was  handed  a  certain  amoimt  of 
work  orders. 

Q.  Well,  were  you  free  to  accept  or  reject  any 
work  order  that  was  offered  to  you? 

A.  Well,  I  would  say  that  you  ^vould  be  free  to 
object  to  any  one. 

Q.  Have  you  ever  rejected  a  work  order  given 
you?  A.     I  have,  yes. 

Q.     And  what  would  follow  after  that  rejection? 

A.  Well,  generally  a  better  working  condition 
due  to  the  fact  that  the  only  reason  I  rejected  it 
was  because  of  an  area,  or  something  like  that, 
which  was  generally  seen,  and  after  negotiation. 

Q.  Did  Alsco  ever  give  you  more  than  one  work 
order  at  a  time?  A.     Oh,  yes. 
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Q.     Did  they  attach  any  priority  to  these  orders  .^ 

A.     Oh,  quite  often. 

Q.  What  do  you  mean  by  that,  would  they  tell 
you  which  ones  to  do  first  and  second,  and  so  on? 

A.  Well,  from  two  different  ideas,  one  would  be 
an  order  that  was  older  than  another  order  should 
naturally  come  first. 

Q.     Would  they  tell  you  to  do  that  first?  [234] 

A.  Well,  that  would  be  a  general — it  would  be 
an  understood  order,  yes. 

Q.  Has  there  been  any  times  when  you  have  gone 
to  Alsco  looking  for  work  when  they  did  not  have 
a  job  for  you?  A.     Oh,  yes. 

Q.  Not  having  a  job  for  you  at  those  times,  did 
they  refer  you  to  a  competitor?  A.     No. 

Q.  Did  Alsco  discourage  you  at  all  from  work- 
ing for  competitors  when  they  did  not  have  a  job 
for  you? 

A.  I  think  that  there  w^as  a  definite  feeling  in 
that  direction,  yes. 

Q.     Well,  can  you  explaiii  that? 

A.  Well,  if  you  should  go  to  work  for  some- 
body else  you  was  naturally  set  down. 

Mr.  Lyman:  Objection,  your  Honor,  this  kind 
of  testimony  is  conjectural. 

The  Court:     I  don't  think  it's  responsive. 

Mr.  Lyman:     Pardon  me? 

The  Court:     I  don't  think  it's  responsive. 

Mr.  Lyman:     That  is  right. 

The  Court:     Sustained. 
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Q.  (By  Mr.  Ewing)  :  Has  Mr.  McFarlane  ever 
called  you  into  his  office  at  all? 

A.     Oil,  yes,  I  have  been  there  quite  often.  [235] 

Q.     And  what  was  that  in  reference  to? 

A.  Well,  several  different  things,  at  one  time  he 
seen  our  trucks,  I  v^^as  with  Mr.  Lewis,  and  he 
seen  our  trucks  setting  at  a  competitor's  place,  and 
he  definitely  told  us  that  we  wasn't  loyal  to  the 
company. 

Q.  You  were  called  into  Mr.  McFarlane 's  office 
as  a  result  of  somebody  seeing  your  truck? 

A.     That  is  right. 

Q.  Were  you  doing  a  job  for  Alsco  at  that 
time?  A.     We  were  not. 

Q,  Did  you  have  any  Alsco  materials  on  your 
tni<-ks?  A.     We  did  not. 

Q.  Did  you,  as  an  installer,  Mr.  Busby,  ever 
hold  yourself  out  to  the  ]niblic  as  being  in  the 
business  of  an  installer,  have  you  ever  advertised 
that  you  were  in  business? 

A,     No,  no  advertising. 

Q.  And  you  stated  you  did  own  a  truck  at  the 
time  in  question?  A.     That  is  right. 

Q.     Did  you  advertise  at  all  in  the  truck? 

A.     No. 

Q.     Or  in  papers?  A.     No, 

Q.     The  phone  book?  A.     No.  [236] 

Q.  Were  you  at  any  time  approached  to  ad- 
vertise Alsco  on  your  truck?  A.     Oh,  yes. 

0.     Aiid  would  yon  relate  that  incidr-nt.  please? 
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A.  Well,  they  asked  us  if  we  wouldn't  allow  an 
Alsco  sign  to  be  put  on  our  trucks,  and  we  refused. 

Q.     You  refused?  A.     Yes. 

Q.     Who  furnished  the  materials  for  these  jobs'? 

A.     Alsco,  the  main  plant. 

Q.     Have  you  ever  used  Alsco 's  trucks? 

A.     Oh,  yes. 

Q.     On  jobs  you  have  done  for  them? 

A.     Yes. 

Q.  Have  they  ever  furnished  you  anything  else 
in  the  way  of  equipment? 

A.  Oh,  quite  often  an  extra  long  ladder  for 
higher  staging,  or  a  saw,  larger  saw  than  what  we 
was  generally  packing  in  our  small  tool  kits,  things 
of  that  kind. 

O.     Have  they  ever  furnished  you  any  jacks? 

A.     No,  generally  we  all  had  our  own  jacks. 

Q.  And  have  they  evei-  furnished  you  any  scaf- 
folding i 

A.     Well,  the  ladders  was  used  for  scaffolding. 

Q.  In  the  event  you  broke  a  tool  in  the  course 
of  doing  a  job,  M-ho  would  replace  that?  [237] 

A.     Generally,  we  did. 

Q.     iVnd  were  you  reimbursed  for  that  at  all? 

A.     No,  that  was  onr  own. 

Q.  As  to  work  which  was  included  within  a  work 
order,  what  was  the  basis  for  payment  to  you  for 
i  that  work? 

A.  Well,  T  would  say  piece  work  would  be  the 
ruliu"'. 
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Q.  Were  there  times  when  you  did  extra  work, 
that  is,  work  outside  of  the  work  order? 

A.     Oh,  yes. 

Q.    And  how  were  you  paid  for  that  work? 

A.     Generally,  by  the  hour. 

Q.  Have  there  been  occasions  when  changes  had 
to  be  made  in  the  job"? 

A.     Yes,  there  have  been  occasions  of  that. 

Q\.  Could  you  make  changes  in  a  job  without 
consulting  Alsco  first? 

A.  Very  minor  ones  we  could  handle,  but  all 
the  important  ones  had  to  be  discussed  with  the 
office. 

Q.  Have  you  ever  been  moved  off  a  job  before 
it  was  finished,  to  another  job  at  the  direction  of 
Alsco  personnel?  A.     Oh,  3^es. 

Q.  And  you  would  then  start  a  second  job  at  a 
different  location?  A.     Yes. 

Q.  Were  you  always  returned  to  the  job  that 
you  started  ?  [238] 

A.     Sometimes;  sometimes,  no. 

Q.  Are  you  saying  that  there  have  been  times 
when  you  started  a  job,  were  removed  to  a  second 
job  and  never  returned  to  the  job  you  originally 
started?  A.     That  is  right. 

Q.  Who  would  finish  the  job  you  originally 
started?  A.     Generally,  another  installer. 

Q.  And  were  you  paid  piecemeal  for  the  work 
you  had  done  on  the  first  job,  T  mean,  to  the  extent 
vou  went? 
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A.  To  the  extent  you  went,  it  was  generally  a 
piecemeal  situation. 

Q.  And  then,  of  course,  you  would  be  paid  on  a 
unit  basis  on  the  second  job  you  went  to? 

The  Court:  When  you  say  "piecemeal,"  you 
mean  piece  work? 

Mr.  Ewing:     Piece  work,  or  a  unit  price. 

Q.  (By  Mr.  Ewing) :  To  an  experienced  in- 
staller such  as  you,  Mr.  Busby,  was  it  necessary  to 
have  close  supervision? 

Mr.  Lyman:  Exception,  your  Honor,  this  is 
leading,  and  calls  for  a  conclusion. 

The  Court:     Sustained. 

Q.  (By  Mr,  Ewing) :  Could  you  do  your  work 
without  close  supervision? 

Mr.  Lyman:  Objection,  your  Honoi',  the  same 
thing. 

The  Court:  It  calls  for  a  conclusion,  you  can 
ask  [239]  him  what  happened. 

Q.  (By  Mr.  Ewing) :  During  the  course  of 
working  on  a  job,  would  any  representatives  from 
Alsco  come  out  to  check  that  job? 

A.     I  would  have  to  say  yes. 

Q.     Who  were  they,  do  you  know? 

A.  In  most  cases  it  would  ])v  a  salesman  or  a 
dealer. 

Q.  Have  these  salesmen  that  have  been  out  on 
I  jobs  you  have  been  on  made  any  suggestions  or 
given  any  directions  to  you  as  to  how  the  work 
should  be  done?  A.     Oh,  yes. 
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Q.  Would  you  explain  that,  what  would  they 
say  to  you? 

A.  Quite  often  it  was  a  question  as  to  the  man- 
ner you  were  carrying  your  job  on,  if  you  really 
thought  that  was  proper. 

Q.  Did  you  follow  the  directions  or  suggestions 
that  these  people  gave  you? 

A.     Absolutely. 

Q.  After  a  job  was  done,  were  you  to  get  any- 
thing signed  by  the  customer  certifying  that  the 
job  was  done,  that  he  was  satisfied  with  the  job? 

A.     Yes,  it  was  either  completion  or  cash. 

Q.  Have  you  been  on  jobs  where  the  customer 
was  not  satisfied  and  would  not  sign  the  comj^letion 
slip?  A.     Oh,  yes.  [240] 

O.  And  what  would  be  the  reason  for  the  cus- 
tomer  not  signing,  any  specific  reason? 

A.     Oh,  it  was  a  matter  of  several  things. 

Q.  And  if  a  customer  had  a  complaint,  is  it 
true  that  jow  would  take  that  complaint  to  Alsco 
and  tell  them  what  the  trouble  was  and  why  the 
customer  would  not  sign  the  slip? 

A.     That  is  rio-ht. 

Q.  On  those  occasions  have  you  always  been  re- 
turned to  that  job  to  finish  up  that  job  in  accord- 
ance with  what  the  customer  wan.ted? 

A.     Not  every  occasion,  no. 

Q.     Where  would  you  go? 

A.  Generally,  if  we  did  not  go  back,  we  would 
go  on  other  work. 
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Q.  In  other  words,  you  were  available  to  go 
back  to  that  jojj,  ))ut  outside  of  the  fact  that 

Mr.  Lyman  (Interposing) :  Objection,  your 
Honor,  he  hasn't  said  that. 

The  Court:     Sustained. 

Q.  (By  Mr.  Ewing)  :  Did  you  say  that  there 
have  been  times  when  you  did  not  return  to  the 
job  that  you  started  after  registering  the  comiDlaint 
with  Alsco?  A.     That  is  right. 

Q.     When  somebody  else  finished  that  job  ?  [241] 

A.     Generally. 

Q.  Have  you  ever  entered  into  a  separate  con- 
tract with  the  home  owner  arising  out  of  some  job 
that  you  v;ere  doing  for  Alsco  ?  A.     No. 

Q.  In  the  course  of  your  employment  v/ith  Alsco 
were  directives  or  bulletins  ever  issued  to  vou  ? 

A.     Oh,  yes. 

Q.  Referring  you  to  Defendant's  Exhibit  No.  9, 
being  a  Code  of  Ethics  and  Coo])eration,  issued  by 
Alsco  on  November  28,  1956,  do  you  recall  receiving 
that  bulletin  (hands  paper  to  witness)  ? 

A.     Oh,  yes,  I  believe  I  do. 

Q.     Did  you  read  it  wlien  you  got  it? 

A.     Oh,  yes. 

Q.  Referring  to  7)age  two  on  tliis  bulletin,  at 
Point  1  here  it  says,  "Do  not  fail  to  c;ui!k  all  ujiits 
that  should  be  caulked,"  did  you  follovv^  that? 

Mr.  Lyman:  Objection,  your  Honor,  as  leading. 
He  ought  to  ask  him  what  he  did  with  respect  to 
these  things  and  let  the  witness  discuss  it. 

The  Court:     Sustained. 
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Q.  (By  Mr.  Ewing) :  In  reference  to  No.  1 
here,  "Do  not  fail  to  caulk  all  units  that  should 
be  caulked,"  have  you  followed  that?  [242] 

Mr.  Lyman:     Objection,  your  Honor. 

The  Court:     Sustained. 

Q.  (By  Mr.  Ewing)  :  Will  you  state  whether 
or  not  you  have  followed  the  directions  set  out  in 
this  Code'? 

Mr.  Lyman:  Your  Honor,  objection  for  the  same 
reason. 

The  Court:  I  think  I  should  sustain  the  objec- 
tion, he  can  ask  him  what  he  did,  but  you  are  giving 
him  the  answer,  Mr.  Ewing.  Sustain  the  objection. 

Mr.  Ewing:  I  can  ask  him,  did  he  follow  these 
directions,  can  I  not? 

The  Court:  No,  you  arc  asking  him  a  leading 
question,  you  are  giving  him  tlie  answer.  What  you 
should  do  is,  what  did  he  do  about  those  things,  you 
can  aslv  him  that  but  3a^u  can't  tell  him  what  to 
answer,  that  is  a  classical  leading  question.  He  is 
your  witness,  counsel. 

Mr.  Ewing:     Yes,  sir. 

Q.  (By  Mr.  Ewing) :  Referring  to  Points  1 
through  7  here  on  page  2  of  this  exhibit,  what  did 
you  do  in  reference  to  those  points  that  are  set  out 
in  there? 

A.  Well,  we  definitely  folk^wed  them  because 
they  was  put  there  for  our  sake. 

Q.  Outside  of  this  written  bulletin  that  was  is- 
sued to  you,  have  there  ever  been  any  oral  meet- 
ings at  Alsco?  A.     Oh,  yes.  [243] 
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Q.    And  what  was  discussed  at  these  meetings'? 

A.  Mostly  it  would  be  arbitration  on  working- 
conditions,  pay  raises,  and,  oh,  it  was  just  a  general 
work  program  in  some  cases. 

Q.  Taking  Exhibit  No.  9  here,  Point  No.  1  here 
was,  "Present  a  neat  appearance  at  all  times,"  what 
would  you  do  in  reference  to  that  particular  point? 

A.  Well,  we  tried  to  follow  it.  One  of  tlie  ways 
w^e  tried  to  follow  it  is  by,  it  was  a  very  dirty  job, 
I  mean  aluminum  is  black,  consequently  a  boy  in 
the  field  could  become  very  dirty  very  easily,  and  it 
was  hard  to  keep  your  appearance  up  in  a  neat 
manner.  Therefore,  the  biggest  share  of  us  found  it 
was  easier  and  better  to  wear  white  coveralls  b(^- 
cause  they,  in  turn,  even  though  they  were  dirty, 
they  were  still  a  neat,  workable  uniform. 

Q.     Were  you  requested  to  wear  these  overalls? 

A.     As  a  direct  order,  no. 

0.  Did  these  coveralls  have  anv  advertising  on 
them'?  A.     Yes. 

Q.     And  wdiat  was  inscribed  on  them? 

A.  Generally,  "Alsco  Northwest"  on  the  back, 
and  your  first  name  on  the  front,  above  the  left- 
hand  pocket. 

Q.  You  say  they  never  gave  you  a  direct  order 
to  wear  these ;  I  will  ask  you,  did  they  ever  request 
you  to  wear  them?  f244] 

Mr.  TjVinnri:     01)jection  as  leading,  your  Honor. 

The  Court:     Sustained. 

Q.  (By  Mr.  Ewing)  :  Who  paid  the  rental  and 
clon-niniT  charges  on  these  coveralls? 
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A.     We  generally  did,  most  of  the  time. 

Q.  Did  you  have  a  contractor's  card  or  a  tax 
stamp  .^  A.     No,  I  did  not. 

Mr.  Lyman:  Your  Honor,  I  want  to  object  to 
that  as  immaterial  as  a  matter  of  evidence  because 
it  has  nothing  to  do  with  determining  the  detinitioii 
of  a  master  and  servant  in  the  common  law  sense. 

The  Court:  Well,  it  has  something  to  do  with 
determining  whether  he  is  an  independent  con- 
tractor, he  is  either  one  or  the  other,  isn't  he'^  [245] 

*     *     * 

The  Coiu"t:  Did  you  want  to  strike  the  last 
answer  ? 

Mr.  Lyman:     Yes,  your  Honor. 

The  Court:     It's  immaterial  and  hearsay. 

i\Ir.  Lyman:  It's  immaterial,  I  am  sure  that  I 
can  persuade  the  Court,  and  there  is  no  question 
as  far  as  the  record  is  concerned. 

The  Court:  If  he  did  have  a  tax  stamj)  and 
was  an  independent  contractor  and  held  himself 
out  as  such,  don't  you  think  he  would  be  entitled 
to  show  that? 

Mr.  Lyman:  I  don't  think  it  would  make  any 
difference. 

The  Court:  Why  not?  That  is  exactly  what  you 
are  trying  to  show  that  he  is  an  independent  con- 
tractor, aren't  you? 

Mr.  Lyman :  Well,  yes,  but  we  are  trying  to 
show  that  they  are  not  employees  within  the  master 
and  servant  doctrine. 
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The  Court:  That  is  true,  you  don't  take  any  one 
thing  under  the  present  cases,  even  all  those  cases 
that  you  have  been  in,  as  the  general  situation, 

Mr.  Lyman :  That  is  correct,  your  Honor.  In 
other  [247]  words,  if  you  had  a  close  situation 
where  there  were  obvious  elements  of  control  where 
they  had  supervisors  breathing  down  their  necks, 
then  I  would  say  if  you  had  a  tax  stamp  that  may 
weigh  very  heavil}^  against  the  employer  and  em- 
ployee relationship,  but  where  we  have  this  obvious 
freedom  here  which  has  come  out  so  far,  this  tax 
stamp  is  evidently  being  sought  by  the  Govern- 
ment as  a  strong  point  to  overcome  all  of  these 
factors. 

The  Court:  I  think  probably  you  had  better 
wait  to  argue  the  case  until  the  testimony  is  all  in, 
hadn't  you? 

Mr.  Lyman:     Very  well,  your  Honor. 

The  Court:  In  view  of  your  position  that  you 
say  that  this  is  not  in  any  manner  controlled  by 
the  state  law  and  the  tax  stamp  has  no  particular 
materiality,  with  which  I  am  inclined  to  agree, 
which  may  apply,  because  we  don't  determine  this 
by  the  statute,  the  law  by  the  particular  section  of 
the  statute  involved,  T  will  strike  that  portion  of 
the  testimony.  Did  you  have  something  further? 

Mr.  Ewing:     I  am  through  with  him. 
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Cross-Examination 
By  Mr.  Lyman: 

Q.  Mr.  Busby,  these  meetings  that  you  just 
mentioned,  that  is,  where  the  question  was  raised 
as  to  the  situation  that  you  were  not  getting  enough 
money  per  unit,  [248]  per  window,  isn't  that  true, 
didn't  they  try  to  get  more  money  per  window  at 
these  meetings,  the  applicators'? 

A.     That  was  part  of  it,  yes. 

Q.  And  you  had  some  negotiations  with  the 
officers  of  the  company  and  I  believe  you  did  get 
some  increase  in  the  unit  rate,  did  you  not? 

A.     That  was  part  of  it,  yes. 

Q.  And  then  there  were  also  discussions,  were 
there  not,  that  extra  work  was  coming  in  a  little 
too  heavy  and  they  wanted  you  to  watch  it,  that 
l^erhaps  all  this  extra  work  wasn't  being  done  as 
you  were  claiming,  wasn't  that  part  of  the  dis- 
cussion? A.     That  is  right,  pro  and  con. 

Q.  And  at  these  discussions  the  company  said 
that,  "We  have  no  way  of  checking  these  hours 
that  you  give  us,"  isn't  that  true,  "We  rely  on 
you"?  A.     That  is  right. 

Q.  And  a  lot  of  controversy  arose  because  many 
installers  were  bringing  in  extra  work  in  amounts 
which  seemed  a  little  unreasonable,  wasn't  that  one 
of  the  complaints? 

A.     That  was  one  of  the  complaints. 

Q.     So  then  the  company  decided  "you  had  bet- 
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ter  prove  the  number  of  hours  you  do,  somehow, 
so  that  we  can  arrive  at  some  fair  result,"  wasn't 
that  part  of  the  conversation,  [249]  also? 

A.     That  was,  but  it  was  verv  innocuous. 

Q.  There  was  a  little  emphasis  on  this  extra 
work?  A.     Yes,  that  is  true. 

Q.  Now,  these  bulletins  that  were  put  out,  you 
would  normally  do  these  thing's,  anyway,  on  a  job, 
wouldn't  you,  like  caulk  your  windows? 

A.  I  would  have  to  say  some  of  them,  some  of 
them,  no. 

Q.     You  mean  you  would  leave  a  space  in  there? 

A.  I  think  that  I  would  have  to  truthfully  an- 
swer that  by  saying  that  since  we  was  piece  work- 
ers our  income  is  based  entirely  on  how  fast  we 
can  put  a  unit  in,  and  every  other  one  of  these 
things  enter  into  the  picture,  has  a  tendency  to 
tear  that  down,  neat  appearance  would  be  on.e  of 
them,  on  down  the  line,  would  definitely  have  a 
program  of  tearing  your  speed  down  to  a  certain 
extent,  that  is  the  wa}^  I  would  have  to  answer  that. 

Q.  I  see.  All  right,  sir.  Well  then,  you  are  say- 
ing, then,  that  you  would  omit  caulking;  wouldn't 
that  tend  to  violate  the  contract  that  you  had  to 
do  a  workmanlike  job? 

A.  I  will  have  to  omit  the  caulking  on,  like  I 
say,  a  part  of  them. 

Q.     I  see. 

A.  But  the  caulking  one  is  a  part  of  the  effi- 
cie^K-y  and  we  [250]  tried  to  do  our  work  efficiently. 

Q.     Because  if  you  don't  you  are  going  to  have 
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to  go  back  and  do  it  over  again,  and  that  is  going 

to  be  a  bigger  waste  of  time? 

A.     That  is  right,  loss  of  money  again. 

Q.  And  you  don't  want  to  waste  time  on  these 
jobs'?  A.     That  is  right. 

Q.  So  actually,  when  they  tell  you  to  do  certain 
things  or  remind  you  to  do  certain  things  which 
are  part  of  the  job,  anyhow,  you  would  do  them 
without  any  written  instructions,  wouldn't  you, 
like  caulking"? 

A.     Caulking  would  be  one  of  them,  yes. 

Q.  I  think  they  have  one  in  here  about  ''Don't 
leave  out  a  pilot  screw  in  a  two  lite  window  for 
any  reason,"  do  you  know  what  that  means? 

A.  I  do,  but  I  am  afraid  I  camiot  answer  that 
because  it  is  too  long  a  story. 

Q.  Well,  if  you  left  out  a  pilot  screw,  why  you 
w^ouldn't  have  completed  your  contract,  would  you*? 

A.  In  some  cases  I  would  have  to  say  yes,  in 
some  cases  I  would  have  to  sav  no. 

Q.  You  heard  Mr.  Williams  say  it  is  ]ike  leav- 
ing a  headlight  off  a  car. 

A.  That  is  right,  but  sometimes  the  headlight 
left  off  the  car  is  proper  if  the  condition  happens 
to  be  right.  [251] 

Q.  If  you  leave  the  headlight  off  the  car  and 
you  have  paid  for  headlights,  then  you  don't  have 
a  complete  car,  do  you? 

A.     That  is  very  true. 

O.     All  rip'ht.  j\t[c[  ihov  wbeii  it  snys.  "Pi(^k  u]) 
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the  completion  or  the  cash,"  why,  that  is  necessary 

anyhow,  that  is  how  you  get  paid,  isn't  it? 

A.  That  was,  I  understood  it  that  that  was  one 
of  the  ways  that  they  could,  in  turn,  pay  us. 

Q.  All  right.  Did  you  ever  get  in  a  situation 
where  a  home  owner  might  ask  you  to  do  some 
little  thing,  hang  up  a  clothesline  or  build  a  shelf 
for  her?  A.     Well,  not  so  much  that,  no. 

Q.  Well,  I  mean  some  minor  work,  I  don't  mean 
anything  major. 

A.  They  have  asked  considerable  times  about  a 
thing  that  you  have  not  mentioned,  which  I  did  not 
do. 

Q.  I  don't  know,  what  would  that  be;  in  other 
words,  you  didn't  engage  in  any  extra  worli  witli 
these  home  owners?  A.     No. 

Q.     You  wanted  to  get  your  job  on  and  get  away? 

A.     That  is  right. 

Q.  Now,  you  did  a  great  number  of  jobs  for 
Alseo  during  the  time  that  you  were  in  and  out, 
did  you  not,  sir?  A.     Quite  a  few,  yes.  [252] 

Q.  And  it  was  on  very  few  occasions  that  a 
salesman  would  come  out,  haven't  they,  isn't  that 
so? 

A.  Well,  I  would  say  that  they  was,  more  than 
fifty  i^er  cent  of  the  time  that  there  was  a  salesman 
there. 

Q;.  All  right.  Now,  this  salesman  would  complain 
about  the  extra  work  that  you  we]'e  putting  in, 
would  he  not,  that  would  bo  h\->  ])roblr'Tn  v.itli  von? 
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A.  Well,  that  didn't  concern  me  near  as  much 
as  his  presence,  being  there,  no. 

Q.  Well,  did  he  ask  you  to  look  out  for  leads 
for  him  for  other  jobs?  A.     Oh,  yes. 

Q.  And  he  would  develop  customer  relations 
with  the  customer,  too,  at  the  same  time,  wouldn't 
he?  A.     That  is  right. 

Q.  And  he  was  looking  for  other  jobs  in  the 
neighborhood  when  he  was  talking  to  you? 

A.     That  is  right. 

Q.  And  if  he  had  mismeasured  that  job  in  any 
way  and  you  had  to  do  extra  w^ork,  he  saw  he  was 
going  to  lose  part  of  his  commission,  isn  't  that  true  ? 

A.     That  is  right. 

Q.  And  that  is  where  you  would  get  in  an 
argument  with  him  sometimes,  isn't  that  so? 

A.  Well,  very  seldom  we  ever  got  in  an  argu- 
ment because  we  [253]  generally  knew  more  than 
he  did  about  the  work,  very  seldom  would  they 
give  you  an  argument. 

Q.  In  other  words,  he  didn't  have  the  technical 
knowledge  of  the  work  that  you  did? 

A.     No. 

Q.  You  just  listened  and  then  would  be  pleasant 
about  it?  A.     That  is  about  the  size  of  it. 

Q.  And  then  when  he  said  what  he  had  to  say 
and  left,  why,  you  were  happy  he  left? 

A.     Yes. 

Q.  Now,  this  situation  of  moving  from  one  job 
to  another,  now,  let  me  understand  tliat.  sir.  You 
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would  have  a  group  of  orders,   say  four   or  fi\e, 

when  you  leave  the  shop,  would  you  not,  sir? 

A.     Yes,  sir. 

Q,  And  then  you  would  start  putting  up  some 
windows  in  a  particular  place,  and  then  you  may 
get  a  call  that  there  is  a  rush  order,  somebody  is 
going  to  cancel  if  we  don't  get  it  up  today,  did 
you  get  that,  sir? 

A.     That  is  right,  I  am  following  you. 

Q.     I  just  wanted  you  to  answer  for  the  record. 

A.     Yes. 

Q.  Then  that  job  would  be  yours,  wouldn't  it, 
the  rush  job? 

A.     The  rush  jol)  tliat  I  am  to  be  moved  onto. 

Q.     Tliat  is  riglit.  [254] 

A.  After  I  ]iicked  it  u])  tliat  woi'k  t)rdei'  would 
be  considered  mine,  right. 

Q.  And  if  your  first  customer  was  in  no  par- 
ticular hurry,  you  could  go  back  and  finish  that 
first  one,  could  you  not?  A.     That  is  right. 

Q.     And  you  often  did? 

A.     Often  we  did. 

Q.  And  then  you  had  both  of  them,  you  were 
paid  on  both?  A.     Yes. 

Q.  Did  you  ever  work  with  somebody,  together, 
I  don't  believe  you  testified  that  you  did,  the  two 
of  you  together  on  a  job? 

A.     You  mean,  two  installers  working  together? 

Q.     Yes.  A.     Quite  often. 

Q.  Well,  how  many  jobs  would  that  be,  a  reg- 
ular thing  or  an  imusual  thing? 
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A.     Well,  I  would  say  neither. 

Q.  That  would  be  a  larger  job,  would  it  not,  like 
a  hospital  or  apartment  house? 

A.  A  hospital,  a  larger  unit  deal,  a  real  large 
window  would  cause  a  real  rough  condition  on  one 
man,  consequently,  it  would  become  a  very  small 
problem  with  two  different  crews.  [255] 

Q.  I  see.  So  then  two  of  you  would  go  out  and 
do  this  larger  job,  isn't  that  correct,  sir? 

A.     That  is  right. 

Q.  And  then  you  would  decide  between  your- 
selves how  the  compensation  or  the  pay  should  be 
divided  ? 

A.  Well,  that  would  be  generally  understood, 
you  know,  before  we  left. 

Q.     I  mean,  you  decided  between  yourselves? 

A.     Yes. 

Q'.  Novi,-,  that  little  incident  you  discussed  where 
I  believe  you  and  Lewis  were  called  in  by  Mel 
McFarlane  ?  A.     Yes. 

Q.  That  was  during  a  rather  busy  time,  was  it 
not,  Alsco  had  a  lot  of  orders  going? 

A.  No,  at  th.e  time  it  wasn't  too  busy,  I  would 
say  it  was  just  a  mediiun  time. 

Q.  Well,  Mel  McFarlane  said  something  about 
loyalty  to  the  company,  did  he  use  that  word? 

A.     That  is  the  word  he  used. 

Q.  And  he  didn't  offer  you  any  pay  or  any  in- 
centive to  stay  with  Alsco,  did  he? 

A.     No,  definitely  not. 

Q.     flust  conversation  at  that  time? 
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A.     It  was  conversation  on  his  part  as  a  boss, 

yes. 

Q.  Now,  you  didn't  have  any  arrangement  with 
Alsco  that  you  [256]  were  going  to  do  a  certain 
number  of  jobs  for  them  for  a  certain  number  of 
months  or  weeks,  did  you,  nothing  in  your  ar- 
rangement with  them  like  that,  was  there'? 

A.     No,  neither  written  nor  oral. 

Q.  And  they  didn't  tell  you  they  were  going  to 
give  you  a  certain  number,  either?  What  I  mean 
is,  over  a  long  period  of  time? 

A.  No,  I  would  say  not  over  a  long  period  of 
time. 

Q.  In  other  words,  you  have  got  a  group  or 
one  or  two  in  a  certain  day,  and  that  would  be 
your  work  for  that  particular  period,  isn't  that 
correct,  sir?  A.     That  is  right. 

Q.  And  each  of  these  work  sheets  that  you  re- 
ceived and  this  being  a  typical  one  which  is  in  evi- 
dence here,  Plaintiffs'  Exhi])it  6,  is  that  typical  of 
the  work  orders  that  you  received  (hands  paper 
to  witness)  ? 

A.  Yes,  that  is  typical  of  one  of  the  work 
orders. 

Q.  Now,  you  would  be  paid,  M^ould  you  not,  on 
the  basis  of  the  work  set  out  in  that  work  order? 

A.     That  is  right. 

Q.  And  if  on  the  back  you  indicated  yon  had 
some  extras,  why,  you  would  indicate  it  on  the 
back  like  that  "Extra  labor,  $3.50,"  is  that  cor- 
rect ? 
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A.  That  is  right,  except  it  was  always  my  un- 
derstanding that  there  would  be  no  extra  labor  paid 
unless  it  was  shown  by  [257]  the  hour. 

Q.     Oka}^  but  that  one  is  not  by  the  hour,  is  it? 

A.  Possibly  they  just  missed  it  there,  or  some- 
thing, I  can't  say;  this  is  not  mine. 

Q.  Each  of  those  work  sheets  determined  your 
particular  pay  for  that  particular  job? 

A.     That  is  right. 

Qi.  And  you  work  on  a  job  basis  for  Alsco,  did 
you  not?  A.     That  is  right. 

Q.  I  believe  you  have  testified  that  you  came  in 
and  went  out  several  times,  did  you  work  for  other 
companies  in  similar  businesses? 

A.  Not  so  much  other  companies  as  I  did  for 
the  parent  companies,  dealers.  I  have  more  time  in 
than  any  of  the  rest  of  the  installers,  I  believe,  in 
the  parent  companies'  dealers. 

Q.     You  would  work  with  their  dealers? 

A.  Tliat  is  riglit,  which  is  actually  working  for 
the  company  but  is  working  for  one  of  the  dealers. 

Q.     But  the  dealer  paid  you? 

A.  Tlio  dealer  paid  me.  In  other  words,  I  was 
working  with  the  same  identical  material. 

Q.     But  you  were  ]}aid  by  a  different  person? 

A.     Paid  by  a  different  outlet. 

Q.  Then  you  would  come  back  and  work  for 
Alsco  Northwest,  [258]  and  then  go  off  again? 

A.     That  is  right. 

Q.     Now,  let  me  ask  you,  you  said  a  dealer  would 
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often  come  out  to  a  job,  did  I  understand  you  to 

say  that?  A.     That  is  right. 

Q.  You  mean,  a  dealer  would  come  out  to  a  job 
you  were  doing  for  Alsco  ? 

A.  No,  no,  a  dealer  would  come  out  to  the  job 
that  was  his,  let's  put  it  that  way. 

Mr.  Lyman:     I  believe  that  is  all,  your  Honor. 

Redirect  Examination 
By  Mr.  Ewing: 

Q.  You  stated,  Mr.  Busby,  that  there  has  been 
jobs  where  more  than  two  applicators  were  on  that 
job?  A.     Yes. 

Q.     Two  or  more?  A.     Yes. 

Q.  Has  Alsco  ever  split  those  installers  up  and 
sent  one  to  one  job  and  continued  the  other  one  on 
the  original  job? 

A.     Oh,  I  would  say  so,  yes. 

Q.     Has  that  happened  on  jobs  you  have  been  on? 

A.  Well,  I  am  sure  it  has,  although  I  could  not 
pinpoint  any  one  instance.  [259] 

Q.  I  think  you  stated  that  less  than  50%  of  the 
time  that  sometimes  salesmen  would  come  out  on 
the  job?  A.     Oh,  yes. 

Q.     Would  they  ever  tell  you  to  do  something? 

jMr.  Lyman:     Objection,  your  Honor,  as  leading. 

The  Court:     Overruled. 

(Last  question  read.) 
A.    Well,  quite  often. 
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Q.     (By  Mr.  Ewing)  :     Would  you  do  it? 
A.     In  cases  where  I  felt  I  was  the  controlling 
judge  on  it,  I  would  do  so. 

Mr.  Ewing:     That  is  all  I  have. 

Mr.  Lyman:     Nothing  further,  your  Honor. 

The  Court:     That  is  all,  Mr.  Busby. 

(Witnessed   excused.) 

Mr.  Ewing:     I  am  through,  your  Honor. 
The  Court:     Does  the  Government  rest? 
Mr.  Ewing:     The  Government  rests,  your  [260] 
Honor. 

MILTON  L.  LEE, 
recalled  as  a  witness  on  behalf  of  the  plaintiffs  in 
rebuttal,  resumed  the  stand  and  testified  further  as 
follows : 

Direct  Examination 

By  Mr.  Lyman: 

Q.  Will  3^ou  give  your  full  name  again,  I\Ir. 
Lee?  A.     Milton  L.  Lee. 

Q:.  Mr.  Lee,  you  recall  the  testimony  of  Mr. 
Aronson  yesterday,  do  you  recall  his  testimony? 

A.     Yes. 

Q.  Do  you  recall  specifically  he  was  asked 
whether  or  not  he  ever  refused  or  rejected  a  job, 
do  you  recall  that  question  being  put  to  him? 

A.     Yes,  I  do. 

Q.  And  do  you  recall  his  answer,  that  he  said  he 
hadn't,  to  his  knowledge? 

A.     That  is  as  I  remember  it. 
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Q,  Now,  do  you  have  any  recollection  of  any  dif- 
ferent situation? 

A.  Yes,  I  do.  I  remember  talking  to  George  on 
several  occasions  at  the  time  we  were  getting  into 
the  siding  business,  trying  to  induce  him  to  take 
on  combination  [261]  jo1)s  where  he  would  be  put- 
ting on  a  little  siding,  maybe,  and  windows,  too. 
At  that  time  he  specifically  said  that  he  would  not 
be  interested  in  putting  on  any  siding,  regardless. 

Q.     And  yet  he  continued  with  the  company? 

A.     Yes,  he  continued  to  install  windows. 

Q.  Now,  do  you  have  any  recollection  of  Mr. 
Aronson  saying  that  when  he  was  given  an  order 
by  someoiie  to  do  a  rush  jcl)  as  a  jU'efei-ence,  v,^liy, 
he  always  did  it ;  do  you  remember  liis  testimony 
to  that  effect?  A.     Yes. 

Q.  Now,  do  you  have  any  specific  recollection 
of  any  different  situation  occuri'ing  with  reference 
to  rush  jobs?  In  other  words,  did  you  ask  him  at 
any  time  concerning  a  rush  job? 

A.  Yes,  I  have  had  occasion  to  call  George  w^hile 
he  had  work  orders  out  and  asked  him  to  do  a  job 
that  we  considered  to  be  quite  important  to  us,  and 
having  been  turned  down. 

Q.  Well,  what  would  he  say,  what  reason  would 
he  give? 

A.  Well,  George  is  a  conscientious  fellow, 
George  w^ould  usually  say,  "No,  I  am  tied  up,  I 
have  got  these  other  people  I  have  committed  myself 
to  them,  so  I  can't  do  it." 

Q.     And  what  would  you  do  then?  [262] 
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A.     We  would  get  somebody  else. 

Q.  Now,  do  you  recall  yesterday  counsel  was 
questioning  Mr.  Aronson,  1  believe  he  asked  him 
questions  to  the  eifect  if  he  ever  had  anyone  else 
work  for  him,  do  you  remember  that  question?         * 

A.     Yes,  I  do. 

Q.  And  do  you  recall  his  answer  was  that  he  did 
not  have  anybody  else  work  for  him?  A.     Yes. 

Q.  Now,  do  you  know  of  any  situation  that  is 
contrary  to  that? 

A.  Yes,  George  has  told  me  that  he  took  out 
his  brother. 

Q.  And  do  you  know  whether  he  ever  told  any- 
body else  that  he  took  out  his  brother? 

A.  Well,  I  read  the  same  thing  in  his  deposi- 
tion. 

Q.     And  that  is  on  file  in  this  court? 

A.     That  is  right. 

Q.  And  that  deposition  was  taken  by  the  Gov- 
ernment? A.     Correct. 

The  Court:     It  is  not  offered,  though. 

Mr.  Lyman:  Well,  for  what  it  is  worth,  then, 
your  Honor,  I  don't  want  to  offer  the  whole  deposi- 
tion, I  just  don't  think  anything  that  loads  the 
record  is  necessary. 

Q.  Now,  do  you  recall  that  counsel  was  ques- 
tioning Mr.  Aronson  about  a  situation  where  two 
men  are  put  [263]  together  to  do  a  large  job,  do 
you  recall  that  ?  A.     Yes. 

Q.  Now,  what  happens  there,  how  do  these  two 
men  oiei:  together"? 
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A.  Well,  the  process  is  very  simple,  when  you 
have  a  job  that  you  realize  the  conditions  are  such 
that  two  men  can  work  efficiently  more  than  one. 

Q.     What  kind  of  a  job  would  that  be? 

A.  That  would  usually  be  a  large  job,  it  would 
be  a  job  requiring  staging  or  extra  handling  of  the 
material  on  it,  long  ladders. 

Q.     All  right,  go  ahead, 

A.  Two  or  three-story  jobs,  you  usually  get  two 
fellows  you  know  are  competent  and  ask  them  if  they 
will  work  together. 

Q.  When  you  ask  them,  will  they  work  together, 
what  happens  there? 

A.  Sometimes  they  will  say  yes  or  no,  sometimes 
they  will  say,  "I  don't  like  to  work  with  that 
fellow." 

Q.     All  right,  what  happens  then  ? 

A.     All  right,  so  you  finalh^  get  somebody  else. 

Q.  Now,  you  finally  get  two  that  are  amenable 
to  each  other,  then  what  happens? 

A.  Well,  having  found  tw^o  fellows  that  would 
do  the  job  together,  why  they  decide  how  they  w^ant 
to  split  up  the  [264]  proceeds  of  the  job,  and  they 
take  it  out  and  do  it. 

Q,  Does  the  company  interfere  in  any  way  in 
how  they  want  to  decide  to  split  up  the  proceeds? 

A.     None  whatsoever. 

Q.  I  think  there  was  some  mention  there  about 
taking  one  of  those  men  off  the  big  job  and  sending 
him  elsewhere,  do  you  recall  that  testimony? 

A.    Yes,  I  do. 
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Q:.  Now,  how  often,  in  your  connection  with  this 
company,  did  that  happen? 

A.     I  never  heard  of  it  liappening. 

Q.  What  would  happen  to  the  big  job  if  only 
one  man  were  left? 

A.  Well,  that  is  just  the  point,  you  would  almost 
have  to  discontinue  working  on  the  job  until  you 
could  get  them  back  together, 

Q.  Now,  do  you  remember  the  testimony  of  Mr. 
Aronson  al^out  taking  a  new  man  out,  yes,  a  new 
man,  to  show  him  some  work,  do  you  recall  that 
testimony?  A.     Yes. 

Q.     What  was  the  situation  with  respect  to  that? 

A.  In  the  case  of  new  men,  usually,  if  they 
haven't  had  experience,  you  usually  find  a  man  that 
is  doing  that  type  of  work  and  ask  him  if  he  v^rill 
take  them  out  and  show  them  what  the  ropes  [265] 
are. 

Q.  Now,  do  all  your  applicators  tak(^  these  men 
out,  or  how  does  that  work? 

A.  No,  they  don't,  some  of  them  will  have  noth- 
ing to  do  with  new  men ;  others  are  very  generous 
about  it,  they  say,  ''I  don't  mind  him  w^atching  me 
for  a  day  or  two,"  and  so  they  take  them  out. 

Q.  Is  there  any  pay  arrangement  for  these  new 
people  ? 

A.  Well,  that  is  varied  from  tim(^  to  time.  The 
company,  of  course,  assumes  no  obligation  to  pay 
them,  but  if  a  man  going  out  on  a  job  can  use  an 
extra  man,  sometimes  they  can,  why,  they  tako  him 
along  as  a  helj)er;  otherwise,  they  just  say,  "He 
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can  go  along,  but  I  won't  pay  them,"  so  they  go 

along  as  an  observer. 

Q.  Did  you  ever  get  any  applicator  to  take  a 
sign  and  put  it  on  his  truck  or  let  you  paint  it  on 
his  truck? 

A.  No,  that  has  never  happened,  to  my  knowl- 
edge. 

Q.     Did  you  ask  them? 

A.     Yes,  we  have  asked  a  lot  of  them, 

Mr.  Lyman:     That  is  all,  your  Honor. 

Cross-Examination 
By  Mr.  Ewing: 

Q.  Did  you  state,  Mr.  Lee,  that  you  have  sent 
Mr.  Aronson  out  on  jobs  and  you  have  called  him 
to  move  him  to  a  different  job  and  he  [266] 
didn't  go?  A.     I  didn't  state  that. 

Q.  What  did  you  say?  Did  you  say  you  have 
called  Mr.  Aronson  on  occasions  to  do  a  job  some- 
where else  and  he  didn't  go? 

A.  Yes,  I  have  asked  Mr.  Aronson  when  he  had 
work  orders  out  if  he  would  start  another  job  that 
was  i^articularly  pressing  at  the  time. 

Q.  Do  you  know  whether  the  job  he  was  on  at 
that  time  was  a  rush  job  or  not? 

A.  Well,  as  a  matter  of  fact,  we  usually  con- 
sider any  job  that  is  in  process  being  pretty  much 
priority  to  finish,  I  don't  remember  specifically 
whether  the  job  he  was  on  was  rush,  but  it  could  be. 

O.     In    other   words,   the   job   he   was   on    could 
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have  been  rush  just  like  the  one  you  wanted  to 

send  him  to?  A.     That  is  right. 

Q.  That  would  be  a  pretty  good  reason  for  not 
leaving,  then,  wouldn't  if?  A.     Of  course. 

Q.  Now,  you  stated  that  Mr.  Aronson  had  some- 
body work  for  him  for  a  time,  which  you  didn't 
know  about,  but  later  found  out  about? 

A.     His  brother? 

Q.  Was  it  your  testimony  that  you  later  found 
out  that  Mr.  Aronson  had  somebody  working  for 
him  that  you  didn't  [267]  know  about? 

A.     No. 

Q.     Well,  what  did  you  say  in  reference  to  that? 

A.  I  was  asked  if  I  knew  Greorge  Aronson  had 
a  helper  at  one  time  and  I  said  *'yes." 

Q.     And  who  was  that?  A.     His  brother. 

Q.     Do  you  have  any  control  over  helpers? 

A.     No. 

Q.     Do  you  hire  helpers? 

A.     No,  I  don't  remember  that  we  ever  have. 

Q.     Do  you  discharge  helpers  at  all? 

A.     T  don't  remember  ever  doing  it. 

Q.  Is  it  your  policy  to  want  to  know  when  an 
installer  has  a  man  working  for  him  ?  A.     No. 

Q.  I  believe  that  Mr.  layman  asked  you  if  you 
knew  of  any  instance  within  your  own  knowledge 
where  you  knew  a  worker  liad  been  taken  oif  a  job 
before  it  was  finished  and  moved  to  some  other  job, 
and  you  stated  that  you  never  knew  that  happened. 

A.     The  specific  question  was  with  regard  to  a 
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large  job,  where  two  men  were  working  on  it  at  the 

same  time,  I  don't  remember  that  happening,  no. 

Q.  You  don't  remember  an  installer,  those  in- 
stallers, being  [268]  split  up,  is  that  what  you 
mean*?  A.     That  is  right. 

Q.  Do  you  know  of  your  own  knowledge  whether 
one  installer  working  on  a  job  has  ever  been  moved 
off  that  job  to  another  job  before  it  was  finished? 

A.  I  know  of  lots  of  cases  where  installers  have 
been  asked  to  go  from  one  job  to  another  before  it 
was  finished,  yes. 

Mr.  Ewing:     That  is  all  I  have. 

Redirect  Examination 
By  Mr.  Lyman: 

Q.  With  reference  to  the  hist  question.  Mi-.  Lee, 
does  the  particular  installer  who  is  asked  this,  does 
he  have  some  discretion  or  say  in  the  matter? 

A.     Yes,  he  does. 

Mv.  Lvman:  That  is  all.  That  is  all,  vour  Honor, 
the  plaintiffs  rest.  [269] 

*     *     * 

ORAL  OPINION  OF  THE  COURT 
The  Court:  Gentlemen,  I  have  reviewed  these 
cases,  while  I  haven't  read  them  necessarily  in  de- 
tail, I  am  not  nearly  as  familiar  with  them  as  Mr. 
Lyman  is.  I  feel  that  I  am  as  able  now  as  I  am  at 
any  time  to  make  a  determination  in  this  case.  I 
recognize  the  fact  that  I  am  not  bound  by  any  State 
court  determination  as  to  what  is  an  employee.  I 
am  not  to  be  influenced  by  the  actions  of  the  nlain- 


252  Alsco  Storm  Windows,  Inc.,  et  al. 

tiff  before  1958  because  the  matter  is  to  be  viewed 
as  though  we  were  making  an  initial  determination 
on  the  real  estate  when  this  matter  comes  up,  and 
this  is,  is  there  control,  are  the  elements  and  all  the 
other  elements  in  the  definition  given  by  the  statute 
such  as  to  require  a  determination  that  this  is  an 
employer-employee  relationship,  as  defined  by  the 
Act,  because  the  Act  says: 

"Section  3121(d)  Employee.  For  the  pur- 
poses of  this  chapter,  the  term  'employee' 
means : 

Subdivision  2.  Any  individual  who,  under  the 
usual  common  law  rules  applicable  in  deter- 
mining the  employer  or  employee  relationship, 
has  the  status  of  an  employee." 

and  the  same  definition  in  Section  3306. 

So,  we  turn  to  the  cases  to  find  out  what  the  rule 
is  before  we  apply  it  to  the  particular  facts  in  our 
particular  case.  Now,  the  amendments  that  I  have 
read,  as  I  understand  the  statutes,  were  adopted  in 
1948,  so,  I  don't  know  that  the  cases  before  1948 
have  any  particular  bearing  except  as  they  may  shed 
some  light  upon  \vhat  the  common  rule  might  be 
with  reference  to  what  is  an  emploj^er-employee  re- 
lationship. 

Tn  U.  S.  V.  Silk,  decided  in  1947,  at  331  U.  S.  704, 
there  were  two  classes  of  employees  and  the  two 
cases  were  consolidated.  Unloaders  of  coal  were  paid 
by  the  piece  work,  they  were  paid  by  the  ton, 
whereas,  the  unloaders  of  trucks  were  not  employees 
and,  therefore,  not  covered. 
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Bartels  v.  Bii'mingham  was  a  case  involving  pro- 
prietors of  music  halls  and  name  band  leaders,  and 
it  was  held  in  that  ease  the  musicians  were  em- 
ployees of  the  leaders  and  not  proprietors.  That  was 
decided  in  332  U.  S.,  126. 

Now,  in  1945  in  148  Fed.  (2d),  649,  Grace  v. 
Magruder,  coal  hustlers  were  determined  to  he  em- 
ployees and  it  is  said  that  the  control  wasn't  all 
entirely  essential. 

Now,  in  1943  in  Radio  City  Music  Hall  v.  United 
States  -  135  Fed.  (2d),  715,  there  was  a  degree  of 
control  of  details  and  it  was  held  in  that  case  that 
the  entertainers  were  employees. 

And  those,  I  think  are  most  of  the  cases  cited 
v.'hich  were  cited  prior  to  the  amendment. 

T  can't  find  any  ])articular  comfort  in  a  lot  of 
tliese  cases,  except  as  they  may  shed  some  light  on 
the  particular  facts  in  our  case,  or  as  they  may  have 
facts  that  are  similar.  Now,  there  a  number  of  cases, 
and  I  note  and  will  note,  in  passing,  the  number  of 
cases  that  Mr.  Lyman  has  appeared  in :  Consol- 
idated Housecraft  v.  United  States  in  the  Eastern 
District  of  New  York  -  170  Fed.  Supp.,  842,  was  a 
case  in  which  Mr.  Lyman  presents  the  matter  for 
the  employer,  or  for  the  dealers,  the  ])laintiff.  It 
was  held  that  where  the  salesmen  got  orders  the 
cori^oration  submitted  to  applicators  the  orders, 
v;hieh  th(\y  could  eitlier  accept  or  reject.  If  they 
were  accepted,  they  had  almost  complete  discretion 
and  they  fixed  their  own  schedule  and  hired  their 
helpers.  Supervision  was  only  superficial.  They  held 
they  were  independent  contractors. 
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Mervis  v.  United  States,  decided  last  year  in  187 
Fed.  Supp.,  248,  by  J.  Skelly  Wright,  the  Judge  in 
Louisiana,  held  almost  the  same  thing,  as  did  Silver 
V.  United  States  in  1944  -  131  Fed.  Supp.,  209.  That 
was  a  case  in  which  Judge  Brennan,  to  whom  refer- 
ence will  be  made  later,  decided  the  case. 

IS^ow,  in  United  States  v.  Thorson,  decided  in 
1960,  in  which  Mr.  Lyman  participated  -  282  Fed. 
(2d),  157,  it  held  that  there  was  no  exercise  of 
direct  control  over  the  applicators  and,  therefore, 
they  were  held  to  be  independent  contractors. 

Now,  I  have  notes  on  and  I  could  refer  to  a  num- 
ber of  other  cases  but,  generally,  there  are  a  number 
of  these  particular  type,  this  particular  type  of  a 
case,  that  is,  where  a  salesman  would  go  out  and  get 
orders,  where  the  applicators  would  go  out,  take  a 
worl-i  order,  and  go  out  and  do  the  work,  and  a  num- 
ber of  them  have  held,  and  I  think  the  majority  of 
them,  have  held,  that  where  there  is  no  supervision, 
v^here  there  is  no  control,  where  there  is  nothing 
that  is  done  to  direct  the  work,  the  applicators  are 
independent  contractors. 

Now,  T  refer  to  Edwards  v.  United  States  in  the 
Court  of  Claims,  in  which  Mr.  Lyman  participated 
-  168  Fed.  Supp.,  955,  decided  hi  1958.  That  is  the 
Spokane  case  to  which  reference  is  miade,  and  Mr. 
Edwards  was  operating  with  Inland  Roofing.  In 
that  case  the  Court,  I  think  it  v.as  Jurlgo  Jonc^s, 
Chief  Judge  Jones,  said : 

"There  was  no  supervision.  The  plaintiff  did 
not  know  anything  about  the  work." 
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He  never  took  a  man  off  the  job,  and  that  there  was 
a  coniijlete  lack  of  supervision,  althougli  tlie  con- 
tractors could,  that  is,  the  applicators  could,  take 
jobs  or  refuse  them,  as  they  chose,  and,  apparently, 
the  Inland  Roofing'  Company  withheld  them,  as 
they  chose. 

American  Homes  of  N.  E,,  Inc.  v.  United  States, 
1959  in  Massachusetts  -  173  Fed.  Supp.,  857,  the 
applicators  were  not  employees.  And  Jagolinzer  v. 
United  States  -  150  Fed.  Supp.,  489,  they  were  held 
not  emplo,yees,  as  the  right  to  control  was  that  only 
of  the  result,  and  not  of  the  means  and  method,  both 
of  which  cases  Mr.  Lyman  participated  in. 

In  1959  Fleeman  v.  United  States  -  175  Fed. 
Su])p.,  H3(:),  ill  Ohio,  the  case  holds  that  there  was  no 
riglit  to  control  of  tlie  means,  only  the  right  to  con- 
trol the  result.  The  applicators  were  held  to  be  inde- 
pendent contractors. 

Now,  we  have  a  situation,  also,  in  these  cases  that 
were  referred  to  by  counsel  for  the  Government  in 
his  argument,  Ringling  Brothers  is  an  old  one, 
1951  -  189  Fed.  (2d),  865.  and  they  were  held  to  l)e 
employees,  and  I  think  probably,  counsel,  Mr.  Ly- 
man's description  of  the  relationship  between  the 
Ringling  Brothers'  performers  and  the  company  is 
a  different  situation  than  we  have  here. 

I  come  back  to  the  problem,  and  I  feel  that  Judge 
Brennan,  in  the  Ben  v.  United  States  case  -  ]39  Fed. 
Supp.,  883,  and  Judge  Aldritch,  in  Security  Roofing 
&  Construction  Company  v.  United  States  in  163 
Fed.  Supp.,  794,  has  given  us  the  measure,  because 
in  the  particular  cases  each  case  has  to  stand  upon 
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its  own  bottom.  We  have  to  have  a  situation  where 
all  of  the  circumstances  ar(^  taken  into  considera- 
tion and  not  any  particular  one,  and  Mr.  Lyman, 
in  his  argument,  m.entions  the  fact  that  these  things 
show  that  these  parties  were  independent  contrac- 
tors. There  are  just  as  nmny  things,  it  seems  to  ino, 
that  show  that  the}^  were  classified  as  employees  and 
since  the  burden  of  proof  is  on  the  plaintiff  in  a  case 
of  this  kind,  I  feel  that  it  is  up  to  me  to  make  the 
determination  from  the  facts,  whether  they  control 
or  not,  I  mean,  and  determine  whether  they  control 
or  not. 

Now,  I  will  not  detail  by  any  means  the  notes  that 
I  have,  but  there  are  certain  things  that  seemed  to 
me  to  be  present  in  this  case  that  were  not  in  some 
of  the  other  cases,  not  particularly  in  the  Inland 
Roofing  case,  and  I  v/ill  make  reference  now  to  Mr. 
Lee's  deposition.  What  kind  of  control  was  exer- 
cised ? 

"Q.  On  these  jobs  that  you  have  gone  out  to  look 
at.  liave  you  ever  made  any-"  suggestions'.' 

"A.     Surely. 

"Q.     And  you  expected  them  to  be  followed*? 

"A.  Well,  if  I  made  a  suggestion,  I  certainly 
would. 

"Q.     Have  you  ever  given  any  directions? 

"A.     To  an  applicator'? 

"Q.     Yes. 

"A.     If  the  occasion  arose,  I  would,  yes. 

"Q.  And  you  expected  him  to  follow  those  di- 
rections that  you  gave?"' 

objection  and,  again,  stating  the  question: 
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"Q.  (By  Mr.  Ewing)  :  You  stated  that  there 
have  been  times  when  you  have  given  directions  to 
an  applicator,  is  that  right*? 

''A.  No,  I  didn't  say  that.  You  asked  me  if  I 
would  give  them  directions,  and  I  said  I  would  and 
if  T  gave  them,  I  would  expect  them  to  be  followed, 
yes.  My  day-to-day  knowledge  of  these  applications 
is  not  such  that  I  would  be  in  that  position. ' ' 

bear  in  mind  that  one  of  the  problems  is  not  what 
kind  of  supervision  was  exercised,  but  whether  the 
party  has  the  right  to  exercise  the  supervision, 
whether  it  w^as  exercised  or  not.  Again,  on  page  19, 
line  18 : 

"•Q.  Did  you  have  the  power  to  give  directions, 
Mr.  Lee*? 

''A.  Yes,  in  making  a  deal  with  an  applicator  to 
apply  a  Job,  at  least,  I  would  assume  that  you  v;ould 
have  the  pov/er  of  instructing  him  as  to  the  way  it 
should  be  done.  Unwritten  law  in  the  l)usiness,  vou 
mig'ht  say. 

"Q.     Did  you,  in   fact,   instruct   installers  as  to 
how  the  job  should  be  done? 
'A.     Oh,  on  occasion,  yes." 


i  i 


Again,  on  pages  22  and  23: 

"Q.  Would  there  be  times  when  a  home  owner 
would  call  into  your  office  during  the  j)erformance 
of  the  work  and  say  he  was  dissatisfied  with  the 
work  ? 

''A.     Yes. 

"Q.     What  would  be  done,  then? 

''A.     Well,  on  occasion  the  job  would  be  taken 
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away  from  the  man  that  was  doing  it,  and  on  other 
occasions  the  home  owner  would  probably  be  edu- 
cated as  to  why  he  was  doing  what  he  Avas,  and  in 
some  cases  the  home  owner  would  complain  about 
the  work  being  done  when  maybe  it  was  a  matter  of 
what  he  had  to  work  with.  I  am  speaking  of  the 
windows  and  the  doors  that  he  was  installing  or  the 
opening  that  he  was  putting  them  on,  I  say,  there 
is  no  general  rule  as  to  how  you  take  care  of  a  com- 
plaint." 

And  on  page  24: 

"Q.  And  if  that  representative  from  your  office 
felt  that  the  work  was  not  being  done  in  a  satisfac- 
tory manner,  then  that  person  who  went  out  from 
your  office  would  excuse  that  applicator  from  that 
job? 

"A,  Yes,  that  is  about  the  wa}^  it  would  work, 
yes." 

Now,  it  seems  to  me  as  though  there  is  a  decided 
ability  and  recognized  ability  to  control  in  this  par- 
ticular case  and,  therefore,  it  seems  to  me  it  doesn't 
come  Avithin  the  Edwards  case  or  a  numbei'  of  the 
other  cases,  but  it  actually  comes  within  the  Ben 
case,  the  Williams  case,  the  Consolidated  Security 
Roofing  case,  and  I  call  also  attention  to  the  testi- 
mony of  Aronson,  while  I  realize  that  that  was  nc^t 
at  the  instance  of  the  plaintiff,  it  gives  a  direct 
conflict  to  the  testimony  in  reference  to  some  of  the 
matters  that  are  determined  or  testified  to  by  the 
plaintiff's  witnesses,  and  I  feel  that  under  the  cir- 
cumstances there  has  not  been,  the  burden  of  proof 
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has  not  been  sustained  and,  accordingly,  judgment 
will  be  for  the  defendant. 

*     *     * 

[Endorsed] :  Filed  August  21,  1961. 
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I,  Dorothy  E.  Moulton,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, do  hereby  certify  that  the  documents  annexed 
hereto  are  the  original  documents  filed  in  the  above- 
entitled  cause  to  wit : 

Date  Filed  Title  of  Document 

]  1/10/59 — Complaint   for   Refund   of   Employment 
Taxes   Erroneously   Paid   and   Collected 
(Civil  No.  1882). 
11/10/59 — Complaint   for   Refund   of   Employment 
Taxes   Erroneously   Paid   and   Collected 
(Civil  No.  1883). 
1/  7/60— Answer  (Civil  No.  1882). 
1/  7/60— Answer  (Civil  No.  1883). 
12/16/60— Pretrial  Order. 
3/29/61 — Deposition   of  Milton   L.   Lee    (enclosed 

herewith  but  not  attached  hereto). 
5/19/61 — Findings    of    Fact    and    Conclusions    of 
Law. 
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Date  Filed  Title  of  Document 

5/19/61 — Judgment. 

5/29/61— Bill  of  Costs. 

7/17/61— Notice  of  Appeal  (Civil  No.  1882). 

7/17/61— Notice  of  Appeal  (Civil  No.  1883). 

7/18/61 — Bond   for   Costs   on   Appeal    (Civil   No. 

1882). 
7/18/61 — Bond   for   Costs   on   Appeal    (Civil   No. 

1883). 
7/20/61 — Consent    to    Substitution     of    Attorney 

(Civil  No.  1882). 
7/20/61 — Consent    to     Substitution    of    Attorney 

(Civil  No.  1883). 
7/28/61— Stipulation. 
8/10/61— Statement  of  Points. 
8/10/61 — Designation  of  Record. 
8/16/61 — Designation  of  Record. 
8/18/61— Order  Extending  Time  to  Docket  Recoi-d 

on  Appeal. 
8/21/61 — Reporter's   Transcript — Record   of  Pro- 
ceedings at  the  Trial  (enclosed  herewith 

but  not  attached  hereto). 

Plaintiffs'  Exhibits  P-E-1— P-E-8  (en- 
closed herewith  but  not  attached  hereto). 

Defendant's  Exhibits  D-E-9  and  D-E-11 
(enclosed  herewith  but  not  attached 
hereto) . 

and  that  the  same  constitute  the  record  for  hearing 
of  the  appeal  from  the  judgment  of  the  Uiiited 
States  District  Court  for  the  Eastern  District  of 
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Washington,  in  the  United  States  Coui't  of  Appeals 
for  the  Ninth  Circuit,  as  called  for  in  Af)pellants' 
Designation  of  Record,  and  Appellees'  Designation 
of  Record,  and 

I  further  certify  that  Exhibit  D-10  requested  in 
the  Appellants'  Designation  of  Record  has  not  been 
included  in  this  record  on  appeal  as  it  was  not  of- 
fered or  admitted. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  Spo- 
kane in  said  District  this  9th  day  of  October,  A.  D. 
1961. 

[Seal]        /s/  DOROTHY  E.  MOULTON, 
Clerk,  United  States  District  Court,  Eastern  Dis- 
trict of  Washington. 


[Endorsed]:  No.  17595.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Alsco  Storm  Win- 
dows, Inc.,  Appellant,  vs.  United  States  of  America, 
Appellee;  Alsco  Northwest,  Inc.,  Appellant,  vs. 
United  States  of  America,  Appellee.  Transcript  of 
Record.  Appeals  from  the  United  States  District 
Court  for  the  Eastern  District  of  Washington, 
Northern  Division. 

Filed  October  U,  1961. 

Docketed:  October  25,  1961. 

FRANK  H.  SCHMID, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  17595 

ALSCO  STORM  WINDOWS,  INC.,  for  Its  Own 

Account  and  as   Transferee  of  the   Assets   of 
Vent- Air  Awnings,  Inc., 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

No.  17595 

ALSCO  NORTHWEST,  INC.,  a  Corporation, 

Appellant, 

vs. 

UNITED  STx\TES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS 

Appellants  set  forth  the  following  points  on  which 
they  intend  to  rely  on  appeal : 

1.  The  Court  erred  in  concluding  as  a  matter  of 
law  that  the  applicators  were  employees  under  the 
Federal  Insurance  Contributions  Act,  §  3121(d), 
Internal  Revenue  Code,  and  the  Federal  Unemploy- 
ment Tax  Act,  §  3306(i),  Internal  Revenue  Code. 

2.  The  Court  erred  in  drawing  illogical  infer- 
ences from  undisputed  facts,  such  inferences  being 
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induced   by   an   erroneous   view   of   the    applicable 
law. 

3,     The  Court  erred  in  making'  some  findings  of 
fact  without  evidentiary  support  in  the  record. 

/s/  JOSEPH  J.  LYMAN, 

Attorney  for  Appellants. 

[Endorsed] :  Filed  October  20,  1961. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  AS  TO  PRINTING 
OF  THE  RECORD 

It  is  hereby  stipulated  and  agreed,  subject  to  the 
approval  of  the  Court,  t];at  the  ])arties  may  refer  in 
their  briefs  and  argument  to  any  part  of  the  cei'ti- 
fied  record  filed  with  the  Court  which  has  not  been 
designated  for  printing,  viz.  Plaintiffs'  Exhibits 
1-8,  inclusive,  and  Defeiuhuit's  Exlribits  9  and  11. 

/s/  JOSEPH  J.  LYMAN, 

Counsel  for  Appellants. 

/s/  LOUIS  F.  OBERDORFER, 

Assistant  Attorney  General, 
Counsel  for  Appellee. 

Dated:  October  17,  196L 

So  Ordered:     Oct.  19,  1961. 

/s/  R.  CHAMBERS, 
Circuit  Judge. 

[Endorsed] :     Filed  October  20,  1961. 


To  be  argued  by : 

Thomas  A.  Harnett 
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a  Washington  Corp., 

Appellant, 

V. 

CENTRAL  RIGGING  &  CONTRACTING  CORPORATION, 

Appellee. 


On  Appeal  from  the  United  States  District  Court  Western  District 
of  Washington:  Northern  Division 


BRIEF  FOR  PLAINTIFF-APPELLANT. 


CLAEKE,  CLARKE,  ALBEETSON  &  BOVINGDON, 

Attorneys  for  Plaintiff -Appellant, 
1118  Alaska  Building, 

Seattle  4,  Washington. 
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New  York  38,  New  York, 
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Albin  Stevedore  Company,  a  Washington  Corp., 

Appellant, 


V. 


Central  Rigging  &  Contracting  Corporation, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 
Western  District  of  Washington:  Northern  Division 


BRIEF  FOR  PLAINTIFF-APPELLANT. 
Statement. 

This  is  an  appeal  by  the  Plaintiff-Appellant,  Albin 
Stevedore  Company  (hereafter  called  Appellant)  from  the 
order  of  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division  granting  sum- 
mary judgment  in  favor  of  the  Defendant- Appellee,  Central 
Rigging  &  Contracting  Corporation  (hereafter  called 
Appellee)  and  from  each  and  every  part  of  said  order. 
[Transcript  of  Record,*  p.  134,  Order  Granting  Summary 
Judgment;  p.  135,  Notice  of  Appeal] 

The  District  Court  thus  held  that  both  the  first  and 
second  causes  of  action  set  forth  in  the  action  before  that 


*(A11  references  hereinafter  are  to  the  Transcript  of  Record 
and  will  be  designated  TR  with  a  reference  to  the  page  number 
thereof  and  wherever  possible  to  the  line  or  paragraph  on  said 
page.) 


Court  had  been  submitted  to  the  arbitrators  appointed  by 
the  American  Arbitration  Association.  This  appeal  brings 
before  this  Court  these  questions,  i.e.,  the  scope  of  the  arbi- 
tration proceedings,  the  extent  of  the  arbitrators'  juris- 
diction and  the  extent  of  the  arbitrators'  award.  The 
Appellant  contends  that  the  District  Court  improperly 
entered  an  order  granting  summary  judgment  in  favor  of 
the  Appellee  and  in  denying  the  Appellant's  motion  for 
summary  judgment. 

This  Action. 

Appellant,  a  Washington  Corporation,  commenced  this 
action  in  the  Superior  Court  of  the  State  of  Washington, 
King  County  [TR  p.  6].  The  Appellee,  a  New  York  Cor- 
poration, removed  this  action  from  the  Washington  State 
Court  to  the  United  States  District  Court  for  the  Western 
District  of  Washington — Northern  Division.  The  removal 
was  based  on  the  parties'  diversity  of  citizenship  [TR  p.  1-3 
Petition  for  Removal]. 

THE  PLEADINGS 

a.     Complaint 

The  complaint  alleged  two  causes  of  action.  The  first 
cause  of  action  sought  the  recovery  of  $6,000,  the  balance 
due  on  a  written  contract  containing  an  agreed  price  of 
$14,000  for  work,  labor  and  services  performed  by  the  Appel- 
lant as  a  stevedore  in  the  loading  of  specified  cargo  on  board 
the  vessel  "Despina  C".  The  agreed  price  for  the  work 
was  $14,000,  $8,000  of  which  was  paid  during  the  progress 
of  the  work  and  the  balance  of  $6,000  was  to  be  paid  upon 
the  completion.  The  Appellant  performed  this  work.  The 
Appellee  conceded  the  indebtedness  but  had  only  paid 
$8,000  and  failed  to  pay  the  balance  of  $6,000  [TR  p.  6,  ^  V 
of  the  First  Cause  of  Action  of  the  Complaint]. 

The  second  cause  of  action  was  for  additional  work  that 
the  Appellant  was  required  to  do  at  the  request  of  the 


Appellee  and  for  this  Appellant  sought  the  recovery  of 
$16,067.97  [TE  pp.  6,  7,  8,  Us  I  through  and  including  IX, 
the  Second  Cause  of  Action  of  the  Complaint]. 

b.  Answer 

The  Appellee  answered  the  complaint,  denied  that  there 
was  an  agreed  price  to  perform  the  work,  denied  the  fact 
I  that  the  balance  of  the  payment  of  $6,000  was  due  and  owing 
to  the  Appellant  by  reason  of  the  failure  of  the  Appellant 
to  tender  to  the  Appellee  an  affidavit  of  receipt  of  full  pay- 
ment as  a  condition  for  receiving  any  balance  due  under 
the  contract  [TR  p.  69,  U  5,  Answer]. 
d      With  regard  to  the  second  cause  of  action,  the  Appel- 
■lant  pleaded  a  general  denial  [TR  pp.  67,  70].    In  addition 
^the  Appellee  alleged  an  affirmative  defense  that  the  Appel- 
;lee  was  ready  and  willing  to  arbitrate  pursuant  to  the  Rules 
'Of  the  American  Arbitration  Association. 

c.  Motion  of  Appellee  for  a  Stay  of  the  Action 

The  Appellee  moved  in  the  District  Court  for  a  stay 
of  the  litigation  pursuant  to  the  provisions  of  9  U.  S.  C.  3 
[TR  pp.  11-13].  The  Appellant  cross  moved  to  enjoin 
the  arbitration  proceedings  [TR  pp.  40  through  and  includ- 
ling  72].  The  Appellant's  motion  was  denied  and  a  stay  of 
the  litigation  was  granted  Appellee,  pursuant  to  9  U.  S.  C. 
section  3  [TR  p.  72,  lines  11  through  and  including  20]. 
i  !;The  Appellant  served  a  notice  to  appeal  that  decision  [TR 
p.  73] ;  the  appeal  was  voluntarily  dismissed  [TR  pp.  74, 
75]  and  the  dismissal  was  granted  on  February  7,  1961 
[TR  p.  76].  Thereafter  the  Appellee  commenced  arbitra- 
tion proceedings  [TR  pp.  34-39  at  38,  39,  Original  Demand; 
TR  pp.  85-87  at  86,  Amended  Demand]. 

ARBITRATION  PROCEEDINGS 


a.    Appellee's  Demand  for  Arbitration 

On  January  19,  1960,  by  an  amended  demand  for  arbi- 
tration, the  Appellee  demanded  arbitration  in  accordance 


with  Paragraph  22  of  a  written  contract  between  the  parties 
[TR  pp.  85  through  and  including  87]. 

The  Appellee  specified  the  following  demand  for  arbl 
tration : 

Demand  fok  Arbitration. 


"Central  Rigging  &  Contracting  Corp.  hereby 
demands  arbitration  on  the  following  disputes  which 
are  subject  to  arbitration  under  the  above  quoted 
clauses,  and  designates  New  York  City  as  the  place 
of  arbitration. 

"Central  Rigging  &  Contracting  Corp.  hereby 
disputes  and  contests  a  claim  of  Albin  Stevedore 
Company  for  the  sum  of  $22,067.97,  and  each  and 
every  part  thereof,  to  the  extent  that  said  claim 
exceeds  the  sum,  of  $6,000.  Said  claim  has  been  made 
by  Albin  Stevedore  Company  against  Central  Rig- 
ging &  Contracting  Corp.  for  payment  of  work  per- 
formed which  was  required  by  the  aforesaid  contract. 
The  said  disputed  claim  of  Alhin  Stevedore  Company 
for  sums  in  excess  of  $6,000  is  based  on  the  additional 
expense  of  Albin  Stevedore  Company  in  performing 
said  contract  caused  by  the  alleged  failure  of  Central 
Rigging  &  Contracting  Corp.  to  furnish  a  ship  with 
45  ton  boom  and  with  other  adequate  loading  equip- 
ment as  allegedly  required  by  the  terms  of  the  afore- 
said contract  ..."  [TR  pp.  86,  87,  Emphasis  sup- 
plied]. 

b.     Appellant's  Answering  Statement 

By  its  answering  statement  Appellant  acknowledged 
the  Appellee's  admission  "that  the  sum  of  $6,000  is  payable 
to  Albin  Stevedore  Company  for  services  rendered  in  load- 
ing and  stowing  of  certain  equipment  on  board  the  vessel 
'Despina  C.  Accordingly,  Albin  Stevedore  Company  here- 
by demands  that  the  said  sum  of  $6,000  be  paid  to  it  forth- 
with" [TR  pp.  89-90]. 


And 

"In  addition  to  the  said  $6,000  about  which  there 
is  no  dispute,  Albin  Stevedore  Company  is  owed 
an  additional  sum  of  $16,067.97  ..."  [TR  p.  90]. 

Thus  the  Appellant  sought  payment  forthwith  of  the 
sum  of  $6,000  [TR  p.  90]  and  an  award  in  the  sum  of 
$16,067.97  together  with  interest  at  the  rate  of  6  per  cent 
from  September  3,  1959  [TR  p.  92]. 

The  arbitration  was  subject  to  the  Commercial  Arbi- 

itration  Rules   of  the   American   Arbitration   Association 

[TR  p.  17  U  11  incorporating  by  reference  p.  14  If  22]. 

These  rules  are  set  forth  fully  in  the  Transcript  of  Record 

and  marked  Exhibit  A  commencing  at  Page  84. 

In  the  "Instructions  for  Proceeding  Under  These 
Rules"  it  stated  that  the  demand  for  arbitration  should 
include  ".  .  .  3)  Brief  but  specific  statement  of  the  dis- 
pute (s)  to  be  arbitrated,  amount  claimed,  if  any,  and  the 
relief  sought  ..."  [TR  p.  84,  third  page  of  Exhibit  A]. 

Section  7,  subdivision  a,  of  the  rules  provides  that  the 
proceedings  are  initiated: 

".  .  .  a.  By  such  party  giving  written  notice  to 
the  other  party  which  notice  shall  contain  a  state- 
ment setting  forth  the  nature  of  the  dispute,  the 
amount  involved,  if  any,  the  remedy  sought  ..." 

The  Rules  further  provide  as  follows: 

"Section  8.  Change  of  Claim — After  filing  the 
claim,  an  answer  if  any,  if  either  party  desires  to 
make  any  new  or  different  claim,  such  claim  shall 
be  made  in  writing  with  the  Tribunal  Clerk  and  a 
copy  thereof  mailed  to  the  other  party  who  shall 
have  a  period  of  seven  days  from  the  date  of  such 
mailing  within  which  to  file  an  answer  with  the 
Tribunal  Clerk  ..."  [TR  p.  84,  fifth  page  of  Exhibit 
A,  emphasis  supplied]. 

It  is  the  position  of  the  Appellant  that  the  effect  of  the 
demand  for  arbitration  and  the  answer,  provided  for  in  the 
Commercial  Arbitration  Rules,  governs  the  scope  and  extent 
of  the  controversy  submitted  to  the  arbitrators.  Neither 
party  sought  or  obtained  a  "Change  of  Claim." 
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c.     The  Arbitration  Hearing,  the  Award  and  the  Confirma- 
tion 

Following  a  hearing  and  within  the  period  prescribed 
by  the  rules,  the  arbitrators  made  the  following  award: 

*'"We  the  Undersigned  Arbitrators  have  been  desig- 
nated in  accordance  with  the  Arbitration  Agreement  f 
entered  into  by  the  above  named  parties  and  dated 
August  14,  1959,  and  having  been  duly  sworn  and 
having  duly  heard  the  proofs  and  allegations  of  the 
Parties,  Award,  as  follows : 

1)  Central  Rigging  &  Contracting  Corp.  here- 
inafter referred  to  as  Central,  shall  pay  to  Albin 
Stevedore  Company,  hereinafter  referred  to  as 
Albin,  the  sum  of  Nine  Thousand  Five  Hundred  ' 
Dollars  ($9,500.00)  plus  interest  at  the  rate  of  six  per 
cent  (6%)  per  annum  from  September  18,  1959,  to  i 
the  date  of  this  award  in  full  settlement  of  all  claims 
submitted  to  this  arbitration  .  .  ,"  [TR  p.  95; 
emphasis  is  ours.]  j 

Thereafter  this  award  was  confirmed  in  the  Supreme 
Court  of  the  State  of  New  York  (the  site  of  the  Arbitration 
and  the  law  of  which  state  governs  the  parties'  rights  as 
set  forth  in  their  contract).  A  judgment  for  $9,500  plus 
interest,  covering  the  claims  submitted  to  arbitration,  was 
entered  in  the  New  York  County  Clerk's  Office  and  has  been 
satisfied. 

The  Post  Arbitration  Proceedings  [ 

in  the  District  Court. 

(Motion  and  Cross  Motion  for  Summary  Judgment) 

Following  the  arbitration,  the  award  and  the  confir- 
mation in  the  Supreme  Court  of  the  State  of  New  York, 
the  Appellant  moved  to  vacate  the  stay  in  the  District 
Court  and  for  summary  judgment  in  its  favor  on  the  first 
cause  of  action,  i.e.,  for  the  sum  of  $6,000  on  the  ground 
that  the  first  cause  of  action  had  not  been  submitted  to 
the  arbitrators  because  the  demand  for  arbitration  embraced 
solely  a  dispute  of  the  "claim  of  Albin  Stevedore  Company 
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for  the  sum  of  $22,067.97  and  each  and  every  part  thereof 
to  the  extent  that  said  claim  exceeds  the  sum  of  $6,000 
*  *  *"    [TR  p.  86,  Emphasis  supplied.] 

The  District  Court  denied  AppeUant's  motion  and 
granted  summary  judgment  in  favor  of  Appellee  on  its 
motion  [TR  p.  134]. 

Statement  of  Points  on  Which  the  Appellant 
Intends  to  Rely  on  in  the  Appeal. 

1.  Appellee's  demand  for  arbitration  and  Appellant's 
answering  statement  were  the  source  and  definition  of  the 
authority  exercised  by  the  arbitrators. 

2.  The  parties  submitted  to  the  arbitrators  but  one 
dispute,  namely,  Appellant's  claim  set  forth  in  its  Second 
Cause  of  Action,  being  the  excess  over  and  above  the  sum 
of  $6,000.00  admitted  to  be  due. 

3.  The  arbitrators  had  no  jurisdiction  to  consider  any- 
thing except  the  subject  of  Appellant's  Second  Cause  of 
Action,  namely,  the  excess  amount  owing  from  Appellee 
to  Appellant  over  and  above  the  $6,000.00  admitted  to  be 
due. 

4.  The  subject  matter  of  Appellant's  Fiest  Cause  of 
Action,  namely,  the  $6,000.00  admitted  to  be  owing  from 
Appellee  to  Appellant  was  not  submitted  to  the  Arbitrators 
for  decision. 

5.  The  Court  erred  in  granting  Appellee's  motion  for 
summary  judgment. 

6.  The  Court  erred  in  refusing  to  grant  Appellant's 
motion  for  summary  judgment. 

Appellant's  Contentions. 

1.  The  sole  dispute  that  the  Appellee  submitted  to  arbi- 
tration was  **the  sum  of  $22,067.97  and  each  and  every 
part  thereof  to  the  extent  that  said  claim  exceeds  the  sum 
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of  $6,000."  [Part  II  of  the  "Amended  Demand  for  Arbitra- 
tion Against  Albin  Stevedore  Company".  See  TR  p.  86.] 

2.  The  power,  jurisdiction  and  authority  of  the  Arbi- 
trators was  limited  to  the  dispute  the  parties  submitted 
to  them. 

3.  The  Arbitrators'  award  was  solely  "in  full  settle- 
ment of  all  claims  submitted  to  this  arbitration"  [TR  p.  95]. 

4.  In  view  of  the  fact  that  Appellee  conceded  that  the'' 
sum  of  $6,000.00,  the  amount  demanded  in  the  first  cause  of 
action,  was  due  and  owing  to  Appellant,  there  was  no  issue 
of  fact  thereon  and  summary  judgment  for  that  amount 
should  have  been  granted  in  Appellant's  favor. 

I. 

The  sole  dispute  that  the  appellee  submitted  to 
arbitration  was  "the  sum  of  $22,067.97  and  each  and 
every  part  thereof  to  the  extent  that  said  claim  exceeds 
the  sum  of  $6,000.00" 

Appellee's  Demand  for  Arbitration  and  Appellant's 
Answering  Statement  Were  the  Source  and  Definition 
of  the  Authority  Exercised  by  the  Arbitrators. 

The  Appellee  made  the  demand  for  arbitration  and 
framed  the  issue  on  which  it  desired  the  arbitrators '  action 
and  decision.  Appellee  stated  its  dispute  in  precise  lan- 
guage as  follows: 

"II 

Demand  for  Arbitration 

"Central  Rigging  &  Contracting  Corp.  hereby 
demands  arbitration  on  the  following  disputes  which 
are  subject  to  arbitration  under  the  above  quoted 
clauses,  and  designates  New  York  City  as  the  place 
of  arbitration. 

"Central  Rigging  &  Contracting  Corp.  hereby 
disputes  and  contests  a  claim  of  Albin  Stevedore 


Company  for  the  sum  of  $22,067.97,  and  each  and 
every  part  thereof,  to  the  extent  that  said  claim 
exceeds  the  sum  of  $6,000.  Said  claim  has  been  made 
by  Albin  Stevedore  Company  against  Central  Rig- 
ging &  Contracting  Corp.  for  payment  of  work  per- 
formed which  was  required  by  the  aforesaid  contract. 
The  said  disputed  claim  of  Albin  Stevedore  Com- 
pany for  sums  in  excess  of  $6,000  is  based  on  the 
additional  expense  of  Albin  Stevedore  Company  in 
performing  said  contract  caused  by  the  alleged 
failure  of  Central  Rigging  &  Contracting  Corp.  to 
furnish  a  ship  with  45  ton  boom  and  with  other 
adequate  loading  equipment  as  allegedly  required  by 
the  terms  of  the  aforesaid  contract  ..."  [TR  pp. 
86,  87,  Emphasis  supplied]. 

By  the  terms  of  the  written  contract  between  Appellant 
and  the  Appellee,  the  law  of  New  York  was  chosen  to 
govern  the  parties'  rights  and  New  York  was  the  desig- 
nated site  for  the  arbitration  proceeding.  In  New  York, 
the  power  of  arbitrators  is  confined  strictly  to  the  matters 
submitted  to  them  for  determination  and  beyond  that 
authority  the  arbitrators  have  no  jurisdiction.  21  Carmody- 
Wait,  Cyclopedia  of  New  York  Practice,  Section  94,  p.  495. 

Historically,  this  view  has  been  pronounced  and  repeated 
from  the  nineteenth  century  to  date.  Thus,  in  Jones  v. 
Wehvood,  71  N.  Y.  208  (1877),  the  highest  court  of  that 
state  said: 

"Arbitration  contracts  should  be  construed  like 
other  contracts,  and  the  same  rule  applied  with  a 
view  of  arriving  at  the  intent  of  the  parties  .  .  .  The 
general  rule,  as  now  settled,  is  well  expressed  by 
Mr.  Morse  in  his  work  on  arbitration,  page  342. 
'  The  Court  will  look  at  the  language  of  the  submission 
in  its  every  part  and  from  a  consideration  of  the 
whole,  will  determine  the  matter  of  intent.  If  the 
reasonable  construction  appears  to  be  that  the  parties 
intended  to  have  everything  decided,  if  anything 
should  be,  then  a  decision  of  all  matters  submitted 
will  be  imperatively  required;  .  .  .  but  if  anything 
in  the  submission  indicates  a  contrary  purpose  an 
award  determining  a  part  only  of  the  matters  sub- 
mitted will  be  sustained'  "  (71  N.  Y.  208,  at  213). 
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Some  twenty-seven  years  later,  an  intermediate  appel- 
late court  stated  in  Cullen  &  Dwyer  v.  Shipway,  78  App. 
Div.  130,  79  N.  Y.  S.  627;  aff  d  (no  op.)  177  N.  Y.  571,  69 
N.  E.  1122  (1904)  as  follows: 

<( #  #  * 

**The  rule  seems  to  be  well  settled  that  the  power 
of  arbitrators  is  confined  strictly  to  the  matters  sub- 
mitted to  them  for  determination  and  any  award 
made  on  any  other  subject  is  void  {Dodd  v.  Hakes, 
114  N.  Y.  263).  In  the  case  just  cited  the  court  said: 
'  The  law  is  well  settled  that  the  power  of  arbitrators 
is  confined  strictly  to  the  matters  submitted  to  them, 
and  if  they  exceed  that  limit,  their  award  will  in 
general  be  void. 

' '  They  cannot  decide  upon  their  own  jurisdiction, 
nor  take  upon  themselves  authority  by  deciding  that 
they  have  it  but  must,  in  fact  have  it  under  the  agree- 
ment of  the  parties  whose  differences  are  submitted 
to  them  before  their  award  can  have  any  validity, 
and  the  fact  of  jurisdiction,  when  their  decision  is 
challenged,  is  always  open  to  inquiry.' 

"Here  the  arbitrators  were  not  asked  to  construe 
contract  No.  1  or  determine  its  legal  effect,  and  when 
the  third  arbitrator  proceeded  to  do  that  he  was  doing 
what  the  parties  had  never  agreed  he  should  do,  and 
as  already  stated,  he  therefore,  acted  without  juris- 
diction. His  award  was  void  and  was  properly  so 
held  by  Special  Term"  (78  App.  Div.  130,  132). 

Likewise,  in  Conway  v.  Roth,  179  App.  Div.  108,  166 
N.  Y.  S.  108  (1st  Dept.  1917),  the  court  said: 

"Parties  to  a  statutory  arbitration  have  no  power 
to  confer  jurisdiction  upon  arbitrators  over  subject 
matters  which  they  would  not  have  under  a  written 
submission  .  .  .  The  arbitrators  sit  as  a  court  with 
no  powers  except  those  conferred  by  the  written  sub- 
mission duly  executed  and  acknowledged." 

More  recently,  in  1946,  in  Supreme  Court  Special  Term, 
New  York  County,  in  the  Matter  of  the  Arhitration  Betiveen 
Transport  Workers  Union  of  America,  CIO  and  5th  Avenue 
Coach  Co.,  187  Misc.  247,  63  N.  Y.  S.  2d  17  the  Court  relied 
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on  the  authority  of  Jones  v.  Welwood,  supra,  and  stated 
at  p.  249 : 

"The  submission  to  arbitration  clothed  the  arbi- 
trator with  jurisdiction  to  hear  and  determine  the 
specific  issues  which  the  parties  by  their  voluntary 
agreement,  designated  as  the  subjects  to  be  deter- 
mined by  him.  The  submission  is,  at  one  and  the 
same  time,  the  source  and  definition  of  the  authority 
to  be  exercised  by  the  arbitrator." 

At  page  252,  the  Court  further  stated: 

"Apparently  the  arbitrator  overlooked  the  force 
of  the  submission  of  February  14,  1946.  The  sub- 
mission was  a  contract  that  was  as  binding  upon  him, 
upon  qualifying  as  an  arbitrator  as  it  was  upon  the 
parties.  Whatever  may  have  been  the  attitude  of 
the  parties  in  October,  1945,  the  submission  plainly 
fixed  the  status  of  the  dispute  as  it  existed  on  Feb- 
ruary 14, 1946,  and  enumerated  the  items  which  were 
required  to  be  adjudicated  by  the  arbitrator." 
[Emphasis  supplied.] 

See  also: 

Matter  of  Wilkins,  (1902),  169  N.  Y.  494,  496, 
62  N.  E.  575. 

The  law  of  New  York,  in  this  regard,  was  succinctly 
restated  in  a  recent  case  involving  the  Appellee  in  this 
action,  in  fact  in  an  arbitration  proceeding  that  is  collateral 
to  this  matter  and  was  included  in  the  original  demand  for 
arbitration  of  the  matters  under  consideration  [TE,  pp. 
34-39,  inclusive]  Matter  of  Central  Rigging  d  Contracting 
Corp'n.  {Howard  International,  Inc.),  [Supreme  Court, 
N.  Y.  Co.—Neiu  York  Laiv  Journal,  Oct.  14,  1961,  p.  13, 
col.  4  (not  yet  otherwise  reported)].    The  Court  stated: 

"Arbitration  is  a  matter  of  agreement  {Lehman 
v.  Ostrovsky,  264  N.  Y.  103).  The  agreement  here 
was  to  arbitrate  'in  accordance  with  the  Rules  of 
the  American  Arbitration  Association'  and  the 
respondent  was  not  called  upon  to  arbitrate  in  any 
other  manner  .  .  . 
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"Likewise,  the  law  is  well  established  that  the 
power  of  the  arbitrator  is  limited  by  the  terms  of 
the  submission  and  that  an  award  which  exceeds 
the  scope  of  the  submission  will  be  vacated.  The 
arbitrators  may  not  write  a  new  contract  for  the 
parties  without  such  parties'  consent  nor  may  they 
assume  authority  by  merely  deciding  that  they  have 
it  (Western  Union  Telegraph  Co.  v.  Am.  Commumi- 
cations  Ass'n  C.  I.  0.,  299  N.  Y.  177 ;  Bodds  v.  Eahes, 
114  N.  Y.  260;  Ealstad  v.  Seaman,  82  N.  Y.  27.)" 

Basically  speaking,  this  view  is  not  peculiar  to  the  law 
of  the  State  of  New  York  but  appears  to  be  the  prevailing 
law  throughout  the  United  States  since  early  times.  The 
indications  of  this  fact  are  demonstrated  in  opinions  of 
the  United  States  Supreme  Court  such  as  McCormick  v. 
Gray  (1851),  13  How.  26,  54  U.  S.  26  at  p.  38,  14  L.  Ed. 
36;  The' York  and  Cumberland  R.  R.  Co.  v.  Myers  (1855), 
59  U.  S.  246,  15  L.  Ed.  380.  In  the  latter  case,  at  page  252, 
the  Supreme  Court  said:  "The  law  is  well  settled  that 
by  the  reference  of  an  action  to  arbitrators,  nothing  is 
included  in  the  submission  but  the  subject  matter  involved 
in  it  .  .  ." 

The  current  weight  of  authority  in  this  country  is  that 
an  arbitrator's  jurisdiction  or  authority  to  act  is  derived 
from  and  limited  by  the  arbitration  agreement  or  submis- 
sion which  forms  the  basis  of  their  award  and  it  is  essential 
that  the  award  conform  to,  and  comply  with,  the  arbitration 
submission  or  agreement.  6  C  J  S,  Arbitration  S  Award, 
§80,  pp.  219-220;  3  Am.  Jur.  945-946,  Arbitration  S  Award, 
§123.  Moreover,  the  authority  of  the  arbitrators  is  derived 
from  the  arbitration  agreement  and  is  limited  to  a  decision 
of  the  matters  submitted  therein  either  expressly  or  by 
necessary  implication.  6  C  J  S,  Arbitration  S  Award  §27  c, 
pp.  167-168. 


See  also; 


Fortune  v.  Killebrew,  86  Tex.  172,  23  S.  W.  976; 
Gulf  Oil  V.  Guidri/,  160  Tex.  144,  227  S.  W.  2d 
406,  408; 
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Pancoast  v.  Russell,  148  Cal.  App.  2d  909,  914, 

307  P.  2d  719; 
Crofoot  V.  Blair  Holding,  119  Cal.  App.  2d  156, 

184,  260  P.  2d  156,  171. 

As  recently  as  1960,  a  District  Court  of  Appeal  of  the 
State  of  California  in  William  B.  Logan  S  Associates  v. 
Monogram  Precision  Industries,  184  Cal.  App.  2d  12;  7 
Cal.  Rptr.  (West's)  212,  decided  a  case  which  involved 
language  of  a  submission  almost  identical  in  form  to  that 
now  before  this  Court.  In  that  case,  the  parties  agreed 
that  they 

"Submit  to  the  American  Arbitration  Associa- 
tion, all  rights  and  claims  that  they  have  in,  to,  and 
concerning  the  amount  whereby  the  claim  for  the 
period  of  May  13  through  May  25  exceeds  $2,400.00 
and  the  items  covered  thereby  and  all  disputes  con- 
cerning the  same,  including  but  not  being  limited  to 
the  reasonableness  and  authorization  thereof,  and  the 
determination  of  all  rights  and  claims  they  may  have 
in,  to,  and  concerning  the  amount  of  $951.00  claimed 
as  traveling  expenses  ..."  [Emphasis  is  the  Court's] 
184  C.  A.  2d  14. 

The  Court,  after  setting  forth  this  language  said: 

"The  arbitrator  awarded  $3,000.00  in  settlement 
of  the  amount  of  fee  in  dispute  and  $610.50  for  trav- 
eling expenses.  There  is  no  issue  concerning  the 
travel  item  and  all  of  the  issues  arise  out  of  the 
arbitration  agreement's  meaning  and  effect  insofar 
as  concerns  item  (2).     [Set  forth  above]" 

There  the  appellant  contended  that  the  contract  was  amen- 
able but  to  one  interpretation  in  that  the  quoted  phrase 
submitted  to  arbitration  only  the  reasonableness  of  the 
amount  by  which  the  claim  of  $4,675.00  exceeded  $2,400.00 
for  services  during  the  particular  period  including  reason- 
ableness and  authorization  of  services  included  in  such 
excess.  The  theory  was  that  the  word  "disputes"  could 
refer  only  to  the  claims  recited  because  of  the  fact  that  all 
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other  items  had  been  separately  settled.  The  respondent 
contended  that  "disputes"  refers  generally  to  ''amount" 
and  that  reasonableness  thereof  can  be  in  excess  of  the 
amounts  originally  claimed.  It  was  argued  that  otherwise 
the  contract  would  be  ambiguous  and  unclear  as  to  what 
''all  disputes  concerning  the  same"  refers  to  in  the 
agreement. 

In  evaluating  and  passing  upon  the  contentions  raised 
by  the  parties,  the  Court  at  184  C.  A.  2d  15  stated  the  gen- 
erally recognized  rules  that  if  the  language  of  a  contract 
is  clear  and  certain  and  there  is  no  ambiguity,  parol  evi- 
dence is  inadmissible  to  vary  its  meaning  and  that  if  it  is 
in  writing,  such  contract  represents  a  complete  integration 
of  previous  negotiations  and  the  contractual  understanding 
of  the  parties. 

At  184  C.  A.  2d  15,  the  Court  stated : 

"In  our  opinion  there  is  no  ambiguity  in  the 
terms  of  the  arbitration  agreement.  On  its  face,  it 
is  not  fairly  susceptible  of  two  interpretations  .  .  . 
nor  is  its  meaning  obscure  .  .  .  The  agreement 
clearly  reflects  that  there  were  only  two  items  relating 
in  the  dispute  between  the  parties.  As  concerns 
item  (2)  there  is  no  ambiguity  in  the  specific  pro- 
vision attached  nor  is  it  rendered  uncertain  by 
reference  to  any  other  portion  of  the  agreement  or 
to  the  surrounding  circumstances  ..." 

The  Court  said  at  184  C.  A.  2d  17  as  follows : 

"There  is,  however,  a  fundamental  distinction 
between  cases  wherein  the  act  is  equivocal  and  the 
evidence  of  the  intent  of  the  party  is  competent  and 
relevant  to  establish  its  legal  effect,  and  those  cases 
where  the  terms  of  an  agreement  are  set  forth  in 
writing  and  the  words  are  not  equivocal  or  ambigu- 
ous. In  the  latter  cases  .  .  .  'the  writing  or  writings 
will  constitute  the  contract  of  the  parties,  and  one 
party  is  not  permitted  to  escape  from  its  obligation 
by  showing  that  he  did  not  intend  to  do  what  his 
words  bound  him  to  do.'  Bp  the  same  token,  neither 
will  such  party  he  permitted  to  reap  more  benefit 
from  a  contract  than  its  language  permits."  [Latter 
emphasis  is  supplied.] 
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In  concluding-,  the  Court  then  stated  the  following  rule 
which  we  assert  is  the  rule  to  be  followed  here : 

''While  every  intendment  of  validity  must  be 
given  an  arbitration  award  {Sampson  Motors,  Inc. 
y.  Roland,  121  Cal.  App.  2d  491  [263  P.  2d  445]),  it 
is  well  settled  that  an  arbitrator  derives  his  power 
from  the  arbitration  agreement  and  he  cannot  exceed 
his  derived  power.  (Crofoot  v.  Blair  Holdings  Corp., 
119  Cal.  App.  2d  156  [260  P.  2d  156].)  To  confirm 
an  award  in  excess  of  the  powers  granted  by  an 
arbitration  agreement  would  destroy  the  very  pur- 
pose of  arbitration  and  be  contrary  to  the  sound 
policy  of  encouraging  the  settlement  of  private  dis- 
putes by  the  voluntary  agreement  of  the  parties. 
Since  the  arbitrator  here  exceeded  the  express  limi- 
tations of  the  agreement,  the  superior  court  must 
make  an  order  vacating  the  award.  (Flores  v.  Bar- 
man, 130  Cal.  App.  2d^282  [279  P.  2d  81].)"  [184 
C.  A.  2d  17] 

The  Appellant  contends  that  the  demand  for  arbitration 
and  the  answering  statement  are  not  ambiguous  and  are 
clear  and  precise  and  that  only  one  question  was  submitted 
to  the  arbitrators  by  these  parties,  i.e.,  a  dispute  as  to' 

"The  sum  of  $22,067.97  and  each  and  every  part 
thereof  to  the  extent  that  said  claim  exceeds  the  sum 
of  $6,000.00."  [Part  II  of  the  "Amended  Demand 
for  Arbitration  against  Albin  Stevedore  Company.", 
TR  p.  86;  emphasis  supplied.] 

The  Appellee  and  the  Appellant  never  submitted  to  the 
arbitrators  as  a  dispute  the  sum  of  $6,000.00  which  is  the 
demand  in  the  first  cause  of  action.  The  authority  of  the 
arbitrators  never  extended  to  the  question  of  whether 
$6,000.00  was  due  to  Appellant  under  the  written  contract 
and  that  sum  could  not  validly  be  and  was  not  embodied  in 
any  award  rendered  by  the  arbitrators. 

The  District  Court  had  jurisdiction  of  the  controversy 
set  forth  in  the  first  cause  of  action  and  because  that  sum 
was  admittedly  due  the  Appellant  the  District  Court  should 
have  granted  summary  judgment  in  the  sum  of  $6,000.00 
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with  interest  from  September  18,  1959,  in  favor  of  the 
Appellant. 

The  Arbitrators'  Award  was  Solely  "In  Full  Settlement  of 
All  Claims  Submitted  to  this  Arbitration."  Therefore, 
There  was  No  Decision  by  the  Arbitrators  Except  as  to 
Matters  Submitted  to  Them  and  in  Dispute  Before  Them. 

In  the  District  Court  the  Appellee  maintained  that  both 
the  first  and  second  causes  of  action  were  determined  by 
the  award  of  the  arbitrators.  We  contend  that  this  posi- 
tion is  not  justified  in  the  light  of  the  facts  and  the  law 
applicable  to  the  facts. 

Initially,  we  respectfully  point  out  that  the  award  itself 
states  ".  .  .  this  award  [is]  in  full  settlement  of  all  claims 
submitted  to  this  arbitration."  [TR  p.  95]  Thus,  the  arbi- 
trators chose  simple  language  to  show  the  extent  of  the 
award,  i.e.,  the  claim  submitted  to  them.  That  claim  was 
''the  sum  of  $22,067.97  and  each  and  every  part  thereof 
to  the  extent  said  claim  exceeds  the  sum  of  $6,000."  [Part 
II  of  the  "Amended  Demand  for  Arbitration".  TR  pp. 
86-87.] 

When  an  arbitration  award  is  free  from  corruption  or 
misconduct  on  the  part  of  the  arbitrators,  the  court  indulges 
every  reasonable  intendment  and  presumption  (Byers  v. 
Van  Deusen  (1830),  5  Wend.  268,  269)  so  as  to  give  effect 
to  the  proceedings  of  the  arbitrators  and  to  favor  the  reg- 
ularity and  the  integrity  of  their  acts.  Conversely,  nothing 
will  be  presumed  for  the  purpose  of  overturning  it.  (Nichols 
V.  Renssalaer  Co.  Mut.  Ins.  Co.,  22  Wend.  125).  Like- 
wise, a  court  will  not  presume  that  arbitrators  have  decided 
matters  not  in  dispute.  [21  Carmody-Wait,  Cyclopedia  of 
Neiv  York  Practice,  Sec.  148,  at  pp.  548-550]. 

Also  it  has  been  stated  that  even  if  the  words  of  an  award 
are  so  comprehensive  that  they  may  take  in  matters  not 
written  in  the  submission,  it  is  presumed  that  nothing 
beyond  it  was  awarded,  unless  the  contrary  is  expressly 
shown,  or  appears  on  the  face  of  the  record  [Carmody- 
Wait,  op.  cit.  Vol.  21,  Sec.  148,  at  pp.  549-550].    In  other 
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words,  it  is  a  fundamental  requisite  of  an  award  that  it 
shall  be  coextensive  with  the  submission.  Jones  v,  Wel- 
wood  (1877),  71  N.  Y.  208;  10  Carmodij  on  Neiv  York  Plead- 
ings and  Practice,  <^1196-1198. 

In  Fudicher  v.   The  Guardian  Mutual  Life   Ins.   Co. 

(1875),  62  N.  Y.  392,  the  court  stated  the  well  settled  prin- 

(j   ciple  governing  arbitration,  which  should  not  be  overlooked, 

namely  that  all  reasonable  intendments  and  presumptions 

are  indulged  in  support  of  the  award. 

The  award  and  decision  of  the  arbitrators  clearly  reflects 
that  the  arbitrators  concerned  themselves  solely  with  the 
** claims  submitted  to  this  arbitration". 

The  Appellant  moved  in  the  Supreme  Court  of  the  State 
of  New  York  to  confirm  that  award.  Appellant's  motion 
was  granted  on  consent  of  the  Appellee  and  without  any 
opposition.    The  Court's  decision  reads: 

"Albin  Stevedore  Co.  (Central  Rigging  &  Con- 
tracting Corp.)  Motion  to  confirm  the  award  of  the 
arbitrators  is  granted,  there  being  no  opposition. 
Since,  however,  the  respondent  was  ready  to  pay  the 
award  and  so  informed  the  petitioner's  attorneys, 
the  petitioner  should  recover  no  costs  in  this  pro- 
ceeding to  confirm.    Settle  order."  [TR  p.  115] 

The  moving  papers  submitted  by  the  Appellant  at  the 
time  of  the  motion  fully  apprised  the  New  York  Court 
of  the  position  of  the  Appellant,  which  is  the  same  here.  In 
Paragraph  "7"  of  the  affidavit  of  Thomas  A.  Harnett, 
read  in  support  of  that  Motion,  the  scope  of  the  controversy 
submitted  to  arbitration  was  fully  set  forth  therein  with 
references  made  to  the  Respondent's  Amended  Demand  for 
Arbitration  and  the  Petitioner's  Answering  Statement  in 
reply  thereto.  The  scope  of  said  Arbitration  was  clearly 
set  forth  in  the  moving  papers  and  was  succinctly  stated 
therein,  to  wit, 

"A  single  controversy,  to  wit,  the  sum,  if  any, 
in  excess  of  $6,000  due  and  owing  to  Albin  for  work 
and  services  performed  in  the  loading  of  the  DES- 
PINA  C  .  .  ."  [TR  p.  126] 
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The  New  York  Supreme  Court  did  not  determine  sub- 
stantively, by  reason  of  the  form  of  the  order  it  signed, 
that  the  arbitration  award  embraced  the  two  causes  of 
action  as  the  Appellee  has  contended  in  its  moving  affidavits 
on  its  motion  for  summary  judgment  [TR  pp.  115-118]. 
The  sole  reason  the  Supreme  Court,  New  York  County, 
signed  the  counter-order  submitted  by  the  Appellee  [TR 
pp.  98-99  and  TR  pp.  130-131]  was  that  the  form  of  the 
Appellant's  order  [TR  pp.  123-124]  was  improper  in  that 
it  contained  a  factual  finding  or  decisional  discussion.  It 
is  the  practice  in  New  York  that  orders  ' '  should  not  contain 
any  factual  findings  or  decisional  discussions",  New  York 
Civil  Practice  Act,  §127 ;  Neiv  York  Rules  of  Civil  Practice, 
70-74.  Similarly,  there  is  decisional  law  to  this  effect,  i.  e., 
White  V.  W}iite,'n5  Misc.  66,  22  N.  Y.  S.  2d  776;  and  Ayman 
v.  Teachers  Betirement  Board,  19  Misc.  2d  374,  193  N,  Y.  S. 
2d  2,  modified  9  N.  Y.  2d  119,  172  N.  E.  2d  571. 

The  Justice  of  the  New  York  Supreme  Court  by  signing 
the  Appellee's  counter-order  did  not  make  a  substantive 
ruling  as  to  the  scope,  extent  and  nature  of  the  dispute 
submitted  to  the  arbitrators  and  neither  the  District  Court 
nor  this  Court  are  precluded  from  making  such  a  substan- 
tive ruling  on  the  summary  judgment  motions  presented  by 
the  parties. 

Based  upon  the  language  employed  by  the  parties,  par- 
ticularly the  Appellee  in  its  demand  for  arbitration,  and 
the  form  of  the  award  made  by  the  arbitrators,  there  is 
no  doubt  that  the  sole  dispute  that  the  parties  submitted  to 
arbitration  was  "the  sum  of  $22,067.97  and  each  and  every 
part  thereof  to  the  extent  that  said  claim  exceeds  the  sum 
of  $6,000.00."  [Part  II  of  the  ''Amended  Demand  for 
Arbitration  against  Albin  Stevedore  Company",  TR  p.  86.] 
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II. 

This  Court  and  the  District  Court  are  required  to 
'presume  that  the  arbitrators  decided  only  the  matters 
submitted  to  them  and  put  before  them. 

The  Presumption  of  Regularity  of  the  Proceedings  and 
the  Award  is  so  Great  That  no  Parol  Inquiry  May  be 
Made  of  the  Arbitrators  Either  by  the  Court  or  the  Parties. 

The  arbitrators'  award  in  its  clear  and  specific  language 
stated : 

**.  .  .  1.  Central  Rigging  &  Contracting  Corp. 
hereinafter  referred  to  as  Central,  shall  pay  to  Albin 
Stevedore  Company,  hereinafter  referred  to  as  Albin, 
the  sum  of  Nine  Thousand  Frv^E  Hundred  Dollars 
($9,500.00)  plus  interest  at  the  rate  of  six  per  cent 
(6%)  per  annum  from  September  18,  1959,  to  the 
date  of  this  award  in  full  settlement  of  all  claims  sub- 
mitted to  this  arbitration."  [TR  p.  95;  emphasis 
supplied.] 

The  award  relates  solely  to  the  claims  ".  .  .  submitted 
to  this  arbitration"  and  the  sole  matter  submitted  for  the 
arbitration  was  the  sum  in  excess  of  $6,000.00  (supra,  p.  6; 
p.  4).  Thus,  it  remained  for  the  District  Court  to  deter- 
mine the  rights  of  the  parties  as  to  the  demand  set  forth 
in  the  first  cause  of  action  seeking  damages  in  the  sum  of 
$6,000.00.  That  amount  was  admittedly  due  to  the  Appel- 
lant. The  Appellant's  motion  for  summary  judgment  should 
have  been  granted  and  the  Appellee's  cross  motion  for  sum- 
mary judgment  should  have  been  denied. 

As  previously  stated  in  our  first  point,  it  must  be  pre- 
sumed that  the  arbitrators  decided  only  the  matters  sub- 
mitted to  them  (supra,  pp.  16-18). 

It  is  a  fundamental  requisite  of  an  award  that  it  shall 
be  coextensive  with  the  submission.     Jones  v.    Welwood 
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(1877),  71  N.  Y.  208;  10  Carmodij  on  New  York  Pleading 
and  Practice,  §1196-1198. 

Except  for  certain  statutory  grounds,  an  arbitration 
award  must  stand.  These  grounds  are  set  forth  in  Section 
1462  of  the  Civil  Practice  Act  of  the  State  of  New  York. 

Section  1462  of  the  Civil  Practice  Act  of  the  State  of 
New  York  sets  forth  the  specific  grounds  authorizing  the 
vacating  of  an  award.  These  may  be  summarized  as  follows : 

1.  Where  the  award  is  procured  by  corruption, 
fraud  or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  corrup- 
tion in  the  arbitrators. 

3.  Where  the  arbitrators  were  guilty  of  misconduct 
in  refusing  to  postpone  a  hearing  upon  sufficient  cause; 
or  in  refusing  to  hear  evidence  pertinent  and  material 
to  the  controversy;  or  of  any  other  misbehavior  by 
which  the  rights  of  a  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers  or 
so  imperfectly  executed  them,  that  a  mutual,  final  and 
definite  award  upon  the  subject  matter  submitted  was 
not  made. 

5.  Where  there  was  no  valid  submission  or  contract 
and  an  objection  had  been  raised  under  the  conditions 
set  forth  in  Section  1458. 

The  New  York  Courts  have  repeatedly  held  that  they 
will  not  interfere  with  an  award  made  by  arbitrators  who 
have  acted  impartially  within  the  powers  conferred  upon 
them,  in  the  absence  of  a  showing  that  one  of  the  grounds 
specified  in  Section  1462  of  the  New  York  Civil  Practice 
Act  exists.  Illustrative  of  this  view  is  D.  Gojf  S  Sons  v. 
Rheinauer,  199  App.  Div.  617,  192  N.  Y.  S.  82  (Is  Dept. 
1922)  and  C.  Stoh  d  Co.  v.  Bayer  Oil  Co.,  198  App.  Div. 
881,  191  N.Y.S.  290  (1st  Dept.  1921). 

The  New  York  Court  of  Appeals,  a  court  of  last  resort, 
has  similarly  ruled  in  Matter  of  Wilkins  (1902),  169  N.  Y. 
494  at  page  496  (62  N.  E.  575) : 
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''When  the  merits  of  a  controversy  are  referred 
to  an  arbitrator  selected  by  the  parties,  his  deter- 
mination, either  as  to  the  law  or  the  facts,  is  final 
and  conclnsive,  and  a  court  will  not  open  an  award 
unless  perverse  misconstruction  or  positive  miscon- 
duct upon  the  part  of  the  arbitrator  is  plainly  estab- 
lished, or  there  is  some  provision  in  the  agreement 
I  of  submission  authorizing  it.     The   award   of  the 

arbitrator  cannot  be  set  aside  for  mere  errors  of 
judgment  either  as  to  the  law  or  as  to  the  facts. 
If  he  keeps  within  his  jurisdiction  and  is  not  guilty 
of  fraud,  corruption  or  other  misconduct  affecting 
his  award,  it  is  unassailable,  operates  as  a  final  and 
conclusive  judgment,  and  however  disappointing  it 
may  be  the  parties  must  abide  by  it.  Hoffman  v. 
DeGraff,  109  N.  Y.  638 ;  Masurij  v.  Whiton,  111  N.  Y. 
679;  Siveet  v.  Morrison,  116  N.  Y.  19,  27;  Perkins 
V.  Giles,  50  N.  Y.  228;  Fudicker  v.  Guardian  Mut. 
Life  Ins.  Co., 62^. Y.  393.'' 

In  1956,  the  Appellate  Division  First  Department,  an 

intermediate   appellate   court,   had   under   review   a   case 

I  where  a  party  contended  an  arbitrator  did  not  understand 

I  the  full  import  of  an  award  and  had  testimony  taken  to 

that  effect.    The  Court  in  Matter  of  Arbitration  of  Weiner 

(Freund),  2  App.  Div.  2d  341  said  at  pp.  342-3   [Later 

(1957)  afP'd  (no  op.)  3  N.  Y.  2d  806,  144  N.  E.  2d  647]. 

<  <  *  *  * 

*'In  essence,  the  award  gave  respondent  credit 
for  unused  materials  returned  and  allowed  the 
counterclaim  in  an  amount  in  excess  of  the  purchase 
price  of  the  goods. 

''Motions  to  vacate  an  award  pursuant  to  section 
1462  of  the  Civil  Practice  Act,  or  to  modify  or 
correct  awards  pursuant  to  section  1462-a  of  the 
Civil  Practice  Act,  must  be  granted  only  for  the 
specific  reasons  set  forth  in  the  enumerated  sections 
{Matter  of  Wilkins,  169  N.  Y.  494).  The  nub  of  this 
case  is  the  claim  that  the  impartial  arbitrator  did 
not  intend  the  consequences  of  the  award  to  which 
he  agreed.  The  Civil  Practice  Act  does  not  permit 
either  vacating  or  correcting  an  award  upon  that 
ground. 
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"More  than  a  century  ago  it  was  held  that  parol 
evidence,  even  of  an  arbitrator  to  contradict  or 
impeach  an  award,  was  inadmissible.  Dohe  v.  James, 
4  N.  Y.  568,  575. 

"An  arbitrator  should  not  be  called  upon  to  give 
a  reason  for  his  decision.  Inquisition  of  an  arbi-i 
trator  for  the  purpose  of  determining  the  processes' 
by  which  he  arrives  at  an  award  finds  no  sanction; 
in  law.  Bernhardt  v.  Poly  graphic,  350  U.  S.  198,, 
203;  Matter  of  Shirley  Silk  Co.  v.  American  Silkl 
Mills,  257  App.  Div.  375,  377. 

"These  parties  by  agreement  selected  arbitration 
as  the  method  by  which  any  dispute  between  themj 
should  be  determined.    The  award  in  the  forum  of  j 
their  choice  is  final  and  conclusive  and  a  court  should 
not  disturb  it  except  on  the  grounds  of  one  of  the 
statutory  provisions.    Absent  such  an  exception,  the 
award  may  not  be  disturbed  for  error  either  of  fact 
or  law  not  evident  on  the  fact  of  the  award.  ... 
(citing  cases)  . . .  Judicial  review  of  an  award  is  more 
limited  than  judicial  review  of  a  trial.     Bernhardt] 
V.  Poly  graphic,  supra;   WilJco  v.  Swan,  346  TJ.  S. ' 
427,  435-438. 

"If  an  arbitrator  may  not  be  questioned  as  tO; 
the  reasons  underlying  an  award  in  order  to  impeach: 
it,  then  by  the  same  token  he  cannot  be  heard  toj 
impeach  it  upon  the  ground  it  does  not  reflect  his; 
intention.  ..." 

i 

See  also:  i 

Shirley  Silk  Co.  v.  American  Silk  Mills,  257  App.  Div. 
375,  13  N.  Y.  S.  2d  309  (1st  Dept.  1939).  ; 

"There  is  no  authority  which  sanctions  an  inqui-i 
sition  of  arbitrators  for  the  purpose  of  determin-j 
ing  the  processes  by  which  they  arrived  at  an  award. ; 
An  arbitrator  who  is  a  quasi  judicial  officer  should; 
not  be  called  upon  to  give  reasons  for  his  decision" 
(257  App.  Div.  at  p.  377).  I 

To  the  same  effect  I 

Lief  V.  Brodsky,  126  N.  Y.  Supp.  2d  657,  658  j 
(Sup.  Ct.,  Bronx  Co.— 1953) ; 
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N.  r.  Omnibus,  189  Misc.  892,  (Sup.  Ct.  N.  Y.  Co. 
—1947). 

The  irrefutable  presumption  is  that  the  arbitrators 
I  decided  only  "all  claims  submitted  to  this   arbitration" 

[TR  p.  95].  The  only  dispute  submitted  to  them  was  that 
j which  the  Appellee  set  forth  in  its  demand,  "the  sum  of 

$22,067.97,  and  each  and  every  part  thereof,  to  the  extent 

that  said  claim  exceeds  the  sum  of  $6,000  ..."  [TR  p.  86]. 
I  The  arbitrators  never  had  jurisdiction  of  that  latter  claim 

(the  first  cause  of  action) ;  it  remained  always  with  the 
'District  Court. 

Conclusion. 

,  I  Appellee  in  its  demand  for  arbitration  did  not  place  in 
dispute  Appellant's  claim  to  the  $6,000.00  demanded  in  the 
I  first  cause  of  action.  The  Appellee  merely  sought  an  arbi- 
tration of  and  disputed  Appellant's  claim  for  $22,067.97 
solely  to  the  extent  that  it  exceeded  $6,000.00.  This  sub- 
mission and  demand  was  not  ambiguous.    The  Appellee  has 

!  admitted  that  there  is  no  dispute  that  the  $6,000.00  was  due 
the  Appellant. 

The  Appellee's  demand  for  arbitration  and  the  Appel- 
lant's answering  statement  were  "the  source  and  definition 
of  the  authority  exercised  by  the  arbitrators"  {Matter  of 
TWU,  supra,  pp.  10-11).  The  parties  submitted  but  one  dis- 

I  pute,  i.e.,  the  excess  over  $6,000.00,  the  claim  set  forth  in  the 

I  second  cause  of  action.    The  arbitration  award  was  solely 

I  "in  full  settlement  of  all  claims  submitted  to  this  arbitra- 
tion"; that  submission  did  not  include  the  first  cause  of 
action. 

The  District  Court  erred  in  granting  Appellee's  motion 

;  for  summary  judgment  and  dismissing  the  complaint.  The 
District  Court  erred  in  refusing  to  grant  Appellant's  motion 

:  for  summary  judgment  in  the  sum  of  $6,000.00  with  interest, 
as  demanded  in  the  first  cause  of  action.  The  District  Court 
solely  and  not  the  arbitrators  had  jurisdiction  over  the  claim 

j  set  forth  in  the  first  cause  of  action. 
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Therefore,  in  the  absence  of  any  question  of  fact  as  to 
the  amount  due  under  the  first  cause  of  action  and  in  light ' 
of  the  indisputable  fact  that  the  first  cause  of  action  was  ] 
not  before  the  arbitrators,  this  Court  should  reverse  the  ' 
District  Court  and  enter  an  order  granting  Appellant's 
motion  for  summary  judgment  on  the  first  cause  of  action  i 
and  grant  judgment  in  the  sum  of  $6,000.00  with  interest 
at  6  per  cent  from  September  18,  1959,  to  date. 

Respectfully  submitted, 

Clarke,  Clarke,  Albertson  &  Bovingdon, 
Attorneys  for  Appellant,  Albin  Stevedore 
Company. 

George  W.  Clarke, 

James  B.  Donovan, 
Thomas  A.  Harnett, 

(Both  of  the  New  York  Bar), 

Of  Counsel. 
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Albin  Stevedore  Company,  a  Washington 
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vs.  >  No.  17609 

Central   Rigging   &   Contracting   Cor- 
poration, Appellee. 

On  Appeal  froim  the  United  States  District  Court 

Western  District  or  Washington, 

Northern  Division 


BRIEF  OF  APPELLEE 


JURISDICTION 
District  Court. 

This  action  was  coninienced  by  appellant  in  the  Su- 
perior Court  of  the  State  of  Washington  for  King 
County  to  recover  sums  totaling  $22,060.97  which  it 
claimed  was  due  it  from  appellee  for  services  per- 
formed in  loading  and  stowing  a  cargo  aboard  the 
"Despina  C"  at  the  Port  of  Seattle  in  August,  1959. 
The  comijlaint  contained  two  causes  of  action:  one  for 
$6,000,  alleged  to  be  the  balance  due  under  the  written 
contract ;  and  the  second  cause  of  action  for  $16,060.97 
for  alleged  extras  pursuant  to  an  alleged  oral  agree- 
ment therefor  (Tr.  5-9). 

Appellee  promj^tly  transferred  the  action  to  the 
United  States  District  Court  for  the  Western  District 
of  Washington,  since  the  matter  in  controversy  ex- 

[1] 


ceeded  the  sum  of  $10,000,  and  because  of  diversity  of 
citizenship  (Tr.  1-3).  The  requisite  bond  for  removal 
was  filed  with  the  petition  (Tr.  10).  The  District  Court 
had  jurisdiction  by  virtue  of  28  U.S.C.A.,  §  1332,  and 
§  1441  (a). 

Circuit  Court. 

Final  judgment  of  the  District  Court  herein  grant- 
ing appellee's  cross-motion  for  summary  judgment  of 
dismissal  was  entered  August  24,  1961  (Tr.  134). 
Notice  of  appeal  therefrom  was  filed  by  appellant 
September  21,  1961.  This  court  has  jurisdiction  of  this 
appeal  from  said  final  decision  of  the  District  Court  by 
virtue  of  28  U.S.C.A.,  §§  1291  and  1294,  and  Federal 
Eules  of  Civil  Procedure,  Title  28,  Rule  73. 

STATEMENT  OF  THE  CASE 

Appellant's  Statement  of  the  Case  omits  many  facts 
that  are  essential  to  the  proper  consideration  of  this 
case.  Appellee  therefore  feels  compelled  to  make  the 
following  counter-statement  containing  all  of  the  essen- 
tial facts. 

A.  The  History  of  the  Litigation. 

On  August  14, 1959,  the  parties  entered  into  a  written 
contract  whereby  appellant  undertook  to  perform  cer- 
tain stevedoring  work  in  Seattle,  Washington,  for  ap- 
pellee. Portions  of  a  certain  written  contract  between 
appellee  and  Howard  International,  Inc.  dated  April 
28,  1959,  were  expressly  incorporated  by  reference  in 
the  written  agreement  between  the  parties  (Tr.  48-67). 

In  substance  the  contract  provided  that  appellant 
was  to  load,  stow  and  lash  a  particular  cargo  aboard  the 


"Despina  C"  at  Ames  Terminal,  Port  of  Seattle,  with- 
in ten  days  of  August  17,  1959,  and  that  appellee  was  to 
pay  therefor  as  the  agreed  contract  price  the  sum  of 
$14,000  or  a  payment  determined  by  an  adjusted  cost 
plus  computation,  whichever  was  lower. 

Paragraph  10  of  the  agreement  between  the  parties 
states : 

"Upon  completion  of  its  work  and  within  fifteen 
(15)  days  after  receipt  of  the  requisition  from 
Albin,  Central  agrees  to  pay  the  balance  due  to 
Albin  as  agreed.  As  a  further  condition,  Albin 
agrees  to  furnish  to  Central  an  affidavit  by  of  (sic) 
Albin 's  principal  officers  certifying  that  full  pay- 
ment has  been  made  and  that  there  are  no  persons 
or  firms  who  have  or  claim  liens  arising  out  of  or 
with  respect  to  the  work  and  in  addition  Albin 
agrees  to  furnish  Central  with  waivers  of  lien  from 
all  subcontractors  and  materialmen,"  (Tr.  50). 

Paragraph  11  of  the  contract  incorporated  by  refer- 
ence Paragraph  22  of  the  underlying  contract  which 
with  the  required  substitution  of  "Central"  (appellee) 
for  "Howard"  reads  as  follows: 

"Arbitration:  Any  controversy  or  claim  arising 
out  of  or  relating  to  this  contract,  or  the  breach 
thereof,  shall  be  settled  by  arbitration,  in  accord- 
ance with  the  Rules  of  the  American  Arbitration 
Association,  and  judgment  upon  the  award  ren- 
dered may  be  entered  in  any  court  having  jurisdic- 
tion thereof.  The  arbitration  shall  be  held  in  New 
York  City,  New  York,  or  in  Seattle,  Washington, 
at  (Central's)  option."  (Tr.  51,  65-66). 

Despite  the  foregoing  arbitration  clause,  appellant 
'  saw  fit  to  institute  an  action  on  or  about  January  4, 
1960,  to  recover  the  sum  of  $22,060.97  which  it  claimed 


was  due  it  from  the  appellee  for  the  services  it  per- 
formed. The  complaint  contained  two  causes  of  action: 
one  for  $6,000,  a  balance  due  on  the  stipulated  contract 
price  of  $14,000  (appellee  having  paid  $8,000  on  ac- 
count) and  the  second  cause  of  action  for  $16,060.97 
for  alleged  extras  (Tr.  5-9). 

After  completion  of  the  work,  appellant  claimed  that 
it  was  entitled  to  receive  $16,  060.97  for  alleged  extras 
over  and  above  the  stipulated  contract  price,  and  prior 
to  suit  being  commenced  herein,  appellee  served  and 
filed  demand  for  arbitration  with  the  American  Arbi- 
tration Association  seeking  to  arbitrate  its  differences 
with  both  Howard  International,  Inc.  and  appellant 
(Tr.  12,34,41,43). 

Subsequent  to  this  demand  for  aribtration,  appellant 
received  from  the  American  Arbitration  Association  a 
request  for  an  answer,  and  appellant  in  the  month  of 
December  1959  notified  the  association  that  it  objected 
to  such  arbitration  upon  the  ground  that  the  matters  in 
dispute  between  the  parties  were  not  covered  by  arbi- 
tration, as  well  as  upon  other  grounds  (Tr.  42,  43).  At 
or  about  the  same  time,  appellant  commenced  the  in- 
stant suit  in  the  state  court  as  heretofore  mentioned. 
(The  complaint  was  verified  December  21,  1959  (Tr.  9) 
and  served  on  appellee  January  4, 1960  (Tr.  1). 

Under  date  of  January  7,  1960,  the  American  Arbi- 
tration Association  advised  appellant  that  inasmuch  as 
Howard  International  and  appellant  were  not  parties 
to  the  same  contract  with  appellee  and  in  the  absence 
of  an  agreement  by  all  three  parties  that  the  dispute  be 
heard  jointly,  these  matters  would  be  heard  separately 
unless  stayed  by  order  of  court.  Appellee  was  accord- 
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iii^ly  directed  to  file  an  answering  statement  by  Janu- 
ary 18,  1960  (Tr.  43-44). 

After  transferring  the  state  court  action  to  the  Dis- 
trict Court,  appellee  filed  a  motion  for  stay  of  the  action 
until  arbitration  was  had  in  accordance  with  the  terms 
of  the  agreement  between  the  parties  on  January  18, 
1960  (Tr.  11).  On  January  19,  1960,  appellant  filed  its 
motion  to  enjoin  and  restrain  appellee  from  proceeding 
with  the  arbitration  proceeding,  and  urging  that  the 
matters  in  dispute  between  the  parties  be  determined  in 
the  present  action  before  the  District  Court  (Tr.  40-42). 

Prior  to  the  hearing  date  on  said  motions,  appellee 
filed  its  answer  on  February  10,  1960,  and  with  repect 
to  the  first  cause  of  action,  it  denied  that  plantiff  had 
fully  performed  its  contract,  and  that  a  balance  of 
$6,000  was  owed  thereon,  or  that  defendant  conceded 
said  indebtedness,  and  in  particular  denied  that  plain- 
tiff had  conformed  with  the  provisions  of  Paragraph 
10  of  the  contract  requiring  it  to  furnish  an  affidavit  of 
receipt  of  full  payment  as  a  condition  for  receiving  any 
balance  due  thereunder.  It  likewise  denied  plaintiff's 
second  cause  of  action,  and  alleged  as  an  affirmative 
and  complete  defense  to  both  causes  of  action  the  afore- 
said arbitration  agreement  (Tr.  68). 

Prior  thereto,  on  January  21,  1960,  it  had  filed  an 
amended  demand  for  arbitration  against  appellant 
only,  which  was  substantially  the  same  as  that  previ- 
ously filed  jointly  against  both  Howard  International 
and  appellant,  in  accordance  with  the  direction  of  the 
American  Arbitration  Association's  letter  of  January 
7, 1960  (Tr.  85-87). 


The  hearing  on  the  repsective  motions  of  the  parteis 
was  had  before  Judge  Boldt  on  February  15,  1960,  and 
he  granted  appellee's  motion  to  stay  the  action  pending 
arbitration,  and  denied  appellant's  counter-motion  to 
restrain  the  arbitration  proceedings  (Tr.  72). 

Thereafter  appellant  timely  filed  notice  of  appeal  on 
March  14,  1960,  from  the  order  sustaining  defendant's 
motion  for  stay  and  denying  plaintiff's  motion  for  re- 
straner  (Tr.  73).  However,  it  voluntarily  abandoned 
the  appeal  by  filing  its  motion  and  affidavit  for  dis- 
missal and  for  exoneration  of  the  appeal  bond  (Tr.  74), 
and  a  formal  order  dismissing  the  appeal  was  entered 
by  the  court  on  February  7, 1961  (Tr.  76). 

Thereafter  no  further  steps  in  the  litigation  were 
taken  until  the  arbitration  proceeding  was  concluded 
by  entry  of  judgment  on  the  award  by  the  Supreme 
Court  of  the  State  of  New  York  on  February  24,  1961 
(Tr.  132).  (The  arbitration  proceeding  will  be  covered 
in  subdivision  B  of  this  brief  inmaediately  following.) 

On  April  10,  1961,  appellant  filed  a  motion  before 
the  District  Court  to  vacate  the  stay  theretofore  entered 
in  the  action,  and  to  enter  sununary  judgment  in  plain- 
tiff's favor  for  the  relief  demanded  in  the  first  cause  of 
action,  i.e.,  for  $6,000  (Tr.  77).  This  motion  was  predi- 
cated upon  the  conclusory  statement  contained  in  the 
moving  affidavit  of  Thomas  A.  Harnett,  Esq.,  sworn  to 
on  March  30, 1961,  wherein  he  averred  in  paragraph  12 
thereof  that  the  three  arbitrators  were  designated  and 

"a  single  controversy  as  framed  by  the  'amend- 
ed demand  for  arbitration'  and  the  'answering 
statement,'  to-wit,  the  sum,  if  any,  in  excess  of 
$6,000  due  and  owing  to  Albiu  for  work  and  serv- 


ices  performed  in  the  loading  and  lashing  of  the 
MV  Despina  C  was  submitted  to  arbitration  by 
them."  (Tr.  81). 
Following  this  concliisory  statement,  Mr.  Harnett  as- 
serted in  paragraph  16  of  the  aforesaid  affidavit  that 
"The  sum  demanded  in  plaintiff's  first  cause  of 
action  was  conceded  to  be  due  and  owing  to  the 
plaintitf  in  the  defendant's  'amended  demand  for 
arbitration'  and  hence  was  never  submitted  to  arbi- 
tration, and  no  jurisdiction  thereof  was  conferred 
on  the  arbitrators  and  this  would  not  and  could  not 
be  included  in  the  award  made  by  the  arbitrators 
on  the  controversy  submitted  to  them."  (Tr.  82) 
(emphasis  ours). 

In  response  to  this  motion,  appellee  filed  a  cross- 
motion  for  sunmiary  judgment  of  dismissal  (Tr.  101) 
and  supported  same  by  the  affidavit  of  M.  Emanuel 
Kaiser,  Esq.,  of  counsel  for  appellee  in  which  he  set 
forth  in  detail  the  issues  and  proceedings  before  the 
arbitrators,  including  excerpts  from  the  stenographic 
transcript  of  the  proceedings,  and  of  the  post-award 
proceedings  before  the  Supreme  Court  of  the  State  of 
New  York  for  confirmation  of  the  award  (Tr.  103-118). 

Although  served  and  filed  on  April  20,  1961,  no  reply 
affidavit  was  interposed  by  appellant  or  his  counsel  con- 
troverting any  of  the  factual  data  asserted  therein. 

The  repective  motions  for  summary  judgment  were 
extensively  argued  before  Judge  Boldt  on  August  15, 
1961  (this  date  is  not  shown  by  any  documents  in  the 
transcript)  and  the  matters  were  submitted  to  the  court 
entirely  on  the  pleadings,  affidavits  and  exhibits  that 
were  filled  in  support  of  the  respective  motions. 

Thereafter  the  court  took  the  matter  under  advise- 
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ment  and  on  August  24,  1961  prepared  and  entered  ij:s 
own  form  of  order  granting  appellee's  motion  for  sum- 
mary judgment  (Tr.  134). 

The  court  also  concluded  in  said  order  that 

"From  a  review  of  the  entire  record  before  the 
court,  including  the  proceedings  before  the  arbi- 
trators, this  court  is  satisfied  that  the  arbitrators 
understood  and  intended  that  the  agreed  amounts 
owing  plaintiff  were  included  in  the  total  award 
made  to  plaintiff." 

The  present  appeal  followed  the  entry  of  said  order 
(Tr.  135). 

B.  Proceedings  before  the  Arbitrators. 

(1)  Issues  submitted. 

In  its  amended  demand  for  arbitration  (Tr.  85-87) 
appellee  set  forth  its  disputes  with  appellant  in  the 
following  language : 

' '  Central  Rigging  &  Contracting  Corp.  hereby 
disputes  and  contests  the  claim  of  Albin  Stevedore 
Company  for  the  sum  of  $22,067.97,  and  each  and 
every  part  thereof,  to  the  extent  that  said  claim 
exceeds  the  sum  of  $6,000.  Said  claim  has  been  made 
by  Albin  Stevedore  Company  against  Central  Rig- 
ging &  Contracting  Corp.  for  payment  of  the  work 
performed  which  was  required  by  the  aforesaid 
contract.  The  said  disputed  claim  of  Albin  Steve- 
dore Company  for  sums  in  excess  of  $6,000  is  based 
on  the  additional  expense  of  Albin  Stevedore  Com- 
pany in  performing  said  contract  caused  by  the 
alleged  failure  of  Central  Rigging  &  Contracting 
Corp.  to  furnish  a  shi]3  with  45  ton  boom  and  with 
other  adequate  loading  equipment  as  allegedly  re- 
quired by  the  terms  of  the   aforesaid  contract. 


Central  Rigging  &  Contracting  Corp,  disputes  and 
contests  said  claim  on  the  grounds  that  the  said  con- 
tract provides  for  a  maximum  price  of  $14,000  of 
which  $8,000  has  heretofore  been  paid,  and  that 
there  is  no  basis  upon  which  Central  Rigging  & 
Contracting  Corp.  is  liable  for  any  sum  in  excess  of 
$6,000 ;  in  addition,  the  amounts  claimed  by  Albin 
Stevedore  Company  as  such  additional  expenses 
are  hereby  disputed," 

In  its  answering  statement  (Tr,  89-92)  appellant  de- 
nied that  the  matter  submitted  was  the  subject  of  arbi- 
tration, but  immediatel.y  added: 

"Nevertheless,  this  answering  statement  is  sub- 
mitted in  order  that  the  issues  may  be  framed  and 
thcd  the  merits  of  this  controversy  may  he  finally 
determined."  (Tr,  89). 

Appellant  further  stated  therein : 

"Albin  Stevedore  Company  specifically  denies 
that  its  claim  under  the  written  contract  referred 
to  in  the  demand  for  arbitration  is  for  the  sum  of 
$22,067.97  because  of  certain  facts  which  are  not 
set  forth  in  the  demand  for  arbitration  filed  by 
Central  Rigging  &  Contracting  Corp.  in  its  notice 
dated  January  19,  1960,  but  avers  that  said 
amount  of  $22,067.97  is  due  it  pursuant  to  said 
written  contract  and  a  subsequent  oral  contract 
hereinafter  referred  to.  Moreover,  Central  Rigging 
&  Contracting  Corp,  in  its  demand  for  arbitration 
admits  that  the  sum  of  $6,000  is  payable  to  Albin 
Stevedore  Company  for  services  rendered  in  load- 
ing and  stowing  of  certain  equipment  on  board  the 
vessel  'Despina  C,  Accordingly,  Albin  Stevedore 
Co7)hpany  hereby  demands  that  the  said  sum  of 
$6,000  be  paid  to  it  forthwith."  (Tr,  89-90)  (our 
emphasis). 
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This  answering  statement  concluded  with  the  following 

prayer : 

"Accordingly,  Albin  Stevedore  Company  requests: 
"1.  An  award  forthwith  in  its  favor  against 
Central  Rigging  &  Contracting  Corp.  in  the  sum 
of  $6,000,  the  undisputed  amount  due  it  pursuant 
to  the  terms  of  the  written  contract  referred  to  in 
the  arbitration  agreement  and  in  the  demand  for 
arbitration  filed  herein  by  Central  Rigging  &  Con- 
tracting Corp.,  and  further 

"2.  An  award  in  the  sum  of  $16,060.97  on  the 
subsequent  oral  contract  of  August  21,  1959 
together  with  interest  on  both  awards  at  the  rate 
of  6%  per  annum  from  September  3,  1959  until 
paid,  together  with  the  expenses  incurred  herein." 
(Tr.  91-92). 

During  the  course  of  the  hearing  before  the  arbi- 
trators, the  following  ensued  with  respect  to  paragraph 
10  of  the  agreement  pertaining  to  the  certification  re- 
quired from  Albin  as  a  condition  for  receiving  the  bal- 
ance due  under  the  contract  (the  questions  were  put 
to  Mr.  Robert  Albin,  President  of  plaintiff  corpora- 
tion) : 

"Q.  Under  your  written  agreement  with  Central, 
were  you  to  furnish  to  Central,  before  the  balance 
of  $6,000  was  paid  to  you,  an  affidavit  by  Albin 's 
officers  certifying  full  payment  and  that  there  are 
no  claims  against  or  liens  against  the  job'?  Were 
you  supposed  to  file  that  with  Central? 

A.  There  is  a  clause  in  the  contract  and  I  am 
prepared  to  do  that.  I  was  never  asked  to  do  the 
affidavit.  I  was  unable  to  make  contact  with  Cen- 
tral Rigging  &  Contracting  Company. 

Mr.  Thilly  (one  of  the  arbitrators) :  You 
haven't  done  it,  is  tha|.  what  you  mean? 
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The  Witness:  I  haven't  done  so. 

Mr.  Thilly:  It  provided  for  it,  but  you  didn't 
do  it  so  far  ? 

Witness:  Yes. 

Q.  You  never  provided  wavers  of  lien  before 
getting  the  $6,000? 

A.  No,  sir."  (Tr.  107). 

Apropos  to  this  item,  Mr.  Kaiser,  who  represented 
,  appellee  at  that  hearing,  made  the  following  opening 
statement: 

"I  don't  want  to  burden  the  record  with  what  we 
intend  to  prove.  I  do  say  that  at  the  end  of  this 
proceeding  it  will  become  evident  to  this  Board 
that  there  is  a  $6,000  balance  due  them.  I  don't 
want  the  Board  to  penalize  us  for  not  having  paid 
the  $6,000.  We  couldn't  have  paid  the  $6,000  be- 
cause when  we  paid  the  $6,000  we  were  entitled  to 
certain  papers  which  they  were  unwilling  to  give 
us,  certain  releases,  and  an  affidavit  that  there  could 
be  no  claims  against  us  for  this  work,  so  that  we 
owe  that  $6,000."  (Tr.  108). 

(2)   Excerpts  of  the  stenographic  transcript  of  the 
proceedings. 

As  stated  in  the  affidavit  of  Mr.  Kaiser  which  was 
filed  in  support  of  defendant's  motion  for  summary 
judgment,  it  was  agreed  that  a  stenographic  transcript 
of  the  proceedings  before  the  arbitrators  be  recorded 
and  the  expenses  thereof  shared  equally  by  the  parties 
(Tr.  109).  He  then  referred  the  court  to  the  portions  of 
the  transcript  pertinent  to  the  instant  motions. 

In  his  opening  statement  before  the  arbitrators,  he 
said  at  page  8  (Tr.  109) : 
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"We  say,  gentlemen,  you  may  assess  the  $6,000 
which  we  owe  on  the  contract,  you  may,  further 
assess  against  us  as  damages  up  to  an  amount  equal 
to  $1500  on  proof  that  the  money  was  spent  for 
overtime  for  that  Saturday  and  Sunday;  the  dates, 
I  think  were  August  22nd  and  23rd  of  1959. 

"But  over  and  above  that,  there  is  no  claim  that 
Albin  can  make  against  us. " 

Mr.  Harnett,  in  his  opening  statement  to  the  arbi- 
trators, said  at  the  bottom  of  page  18  and  the  top  of 
page  19  (Tr.  109)  : 

"We  feel  that  we  are  entitled  to  an  award  for 
the  aggregate  amount  of  $22,060.97." 

The  court  will  note  that  this  is  the  exact  amount 
which  the  plaintiff  sued  for  in  its  complaint  in  the  Dis- 
trict Court. 

After  this  statement,  Mr.  Wallace  Bock,  the  Tribunal 
Clerk  of  the  American  Arbitration  Association,  asked 
Mr.  Harnett  the  following  question  at  page  19  (Tr. 
109-110)  : 

"Does  that  amount  include  the  $6,000?"  (mean- 
ing does  the  $22,060.97  include  the  $6,000.00). 

Mr.  Harnett  :  Yes. ' ' 

To  substantiate  its  claim  of  $22,060.97  the  following 
evidence  was  elicited  by  Mr.  Harnett  from  Mr.  Robert 
Albin,  plaintiff's  president,  at  pages  67  and  68  (Tr. 
110): 

"Q.  Furthermore,  the  only  sum  that  you  have 
been  paid  against  this  contract  is  the  $8,000  payroll 
advance  that  was  made*? 

A.  Yes,  sir. 

Q.  The  net  due  is  $22,060.97  ? 
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A.  Yes,  sir." 

After  both  sides  had  rested  in  the  arbitration  pro- 
ceeding, the  following  colloquy  took  place  before  the 
arbitrators,  at  page  336  (Tr.  110-111)  : 

"Mr.  Kaiser:  Then,  I  think  under  the  rules  a 
decision  may  be  made  within  thirty  days. 

Mr.  Harnett  :  In  view  of  the  ten-day  delay  and 
the  thirty-day  delay,  is  it  possible  for  an  order  of 
the  Board  that  they  pay  the  $6,000  of  which  there 
is  no  dispute,  forthwith,  without  prejudice  to  their 
position  in  this  litgation  1 

Mr.  Kaiser:  I  am  afraid  that  under  the  rules  of 
Arbitration,  if  the  Board  were  to  order  that,  the 
subsequent  decision  of  the  Board  would  be  void. 

Am  I  correct  that  there  can  be  only  one  award 
in  an  arbitration : 

Tribunal  Clerk:  Yes,  that's  right. 

Mr.  Kaiser:  And  they  can  not  break  it  up  into 
anything  but  one  award! 

Mr.  Harnett:  If  the  Tribunal  Clerk  so  speaks, 
then  I  have  no  objection. 

Mr.  Kaiser:  There  can  be  only  one  award." 

Thus  at  the  conclusion  of  the  hearings  before  the 
arbitrators,  Mr.  Harnett  renewed  the  demand  he  had 
made  in  the  answering  statement  in  the  arbitration 
])roceedings  for  two  separate  awards:  one  for  $6,000 
and  the  other  for  such  damage  as  the  board  found. 
Since  it  was  made  clear  that  the  arbitrators  could 
make  but  one  award  for  all  clams  made  by  the  plain- 
tiff, Mr.  Harnett  was  satisfied  that  there  could  be  but 
one  award  by  the  arbitrators  under  the  Rules  of  the 
American  Arbitration  Association,  and  stated  that  he 
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had  no  objection  to  one  award  which  would  inchide 
plaintiff's  claim  for  $6,000. 

In  the  pre-hearing  memorandum  submitted  by  Mr. 
Harnett  to  the  arbitrators,  he  made  the  following  state- 
ment: 

"This  memorandum  is  submitted  on  behalf  of 
Albin  Stevedore  Company  in  support  of  its  claim 
in  the  aggregate  sum  of  $22,060.97  for  work,  labor 
and  materials."  (Tr.  111). 

Further,  in  said  memorandum,  Mr.  Harnett  made  the 
following  statement  under  the  heading  "Contention"': 

"Albin  contends  that  pursuant  to  the  agreements 
of  the  parties,  the  oral  authorization  of  Central's 
president,  the  subsequent  written  approval  by  Cen- 
tral's pier  representatives,  and  the  performance 
of  the  work  by  Albin,  that  Albin  is  entitled  to  the 
sum  of  $30,060.97,  less  the  $8,000  received,  a  net  of 
$22,060.97  for  its  work,  labor,  materials  and  serv- 
ices." (Tr.  111). 

At  the  conclusion  of  the  hearings,  Mr.  Harnett  asked 
leave  to  submit  a  memorandum  setting  forth  the  actual 
damages  he  claimed  he  had  proved  during  the  hearings. 
His  request  was  granted  and  he  submitted  his  computa- 
tion of  Albin 's  damages  in  writing  as  follows: 

"1.  Amount  concededly  due  and  not  in 

dispute   $  6,000.00 

2.  Amount  of  Albin 's  expenses  in  dis- 
pute  $16,060.97 

Claim  Established 

(a)  Total  payroll  costs  including 
fringe  benefits  and  other  appli- 
cable costs  (1) $11,615.40 
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(b)  Materials  20%  of 

$4,069.01  (2)  813.80 

(c)  Rent  of  Equipment  20% 

of  $543.22  (2)  108.64 


$12,526.87       12,526.87 


$18,526.87 


Plus  interest  at  6%  from  September  3, 
1959,  to  date  of  award 


(Tr.ll2) 

An  examinatoin  of  this  computation  indicates  that  in- 
stead of  the  gross  amount  of  $22,060.97,  Mr.  Harnett 
maintained  at  the  end  of  the  arbitration  proceedings 
that  Albin  had  merely  setablished  damages  of  $18,- 
526.87,  and  he  asked  for  an  award  in  that  amount  plus 
six  percent  interest  from  September  3rd,  1959,  to  the 
date  of  the  award,  which  line  he  left  blank.  Mr.  Kaiser 
submitted  a  written  reply  to  Mr.  Harnett's  computa- 
tion of  damage  on  behalf  of  Albin,  and  in  said  reply 
stated  at  the  outset: 

"Central  Rigging  &  Contracting  Corp.  admits 
that  it  owes  to  Albin  Stevedore  Company  the  fol- 
lowing sums : 

$6,000.00  representing  the  balance  due  Albin 
Stevedore  Company  on  the  written  contract  of 
August  14th,  1959 ; 

$1,291.05  representing  payroll  authorized  by 
Harry  Meyerson  in  a  long  distance  telephone 
conversation  on  August  28th,  1959,  for  work, 
performed  on  Saturday,  August  29th,  1959,  the 
day  the  vessel  sailed  from  Seattle."  (Tr.  112- 
113). 

Mr.  Kaiser  then  analyzed  and  took  exception  to  the 
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various  claims  which  Mr.  Harnett  made  in  his  compu- 
tation of  damage,  and  concluded  his  memorandum 
with  the  following  statement: 

"It  is  our  positoin  that  the  award  to  Albin 
should  be  for  $6,000.00  plus  $1291.05,  or  a  total  of 
$7291.05.  No  interest  should  be  granted  Albin  be- 
cause it  should  not  benefit  by  its  presentation  of  an 
unjust  and  exaggerated  claim  for  payment. 

"At  best,  if  credence  were  to  be  given  to  Albin 's 
claims  for  breach  of  the  written  contract,  to-wit: 
damages  sustained  by  reason  of  alleged  defective 
vesel  equipment,  it  would  then  become  entitled  to 
an  additional  sum  of  $243.14  for  alleged  lost  time." 
(Tr.  113). 

(3)  The  award. 

The  pertinent  provison  of  the  award  of  the  arbi- 
trators reads  as  follows : 

"1)  Central  Rigging  &  Contracting  Corp., 
hereinafter  referred  to  as  Central,  shall  pay  to 
Albin  Stevedore  Company,  hereinafter  referred 
to  as  Albin,  the  sum  of  Nine  Thousand  Five  Hun- 
dred Dollars  ($9,500.00)  plus  interest  at  the  rate 
of  six  per  cent  (6% )  per  annum  from  September 
18, 1959  to  the  date  of  this  award  in  full  settlement 
of  all  claims  submitted  to  this  arbitration."  (our 
emphasis)  (Tr.  113,  121). 

It  is  fair  to  state  at  this  point  that  neither  side  ob- 
tained the  result  it  sought  in  the  arbitration  proceed- 
ings. Appellee  wanted  the  arbitrators  to  limit  their 
award  to  the  sum  of  $7,500.  Appellant  originally  re- 
quested the  arbitrators  to  award  it  a  total  amount  of 
$22,060.97,  and  then  by  its  post-hearing  memorandum 
limited  its  claim  to  $18,526.87.  The  arbitrators  actually 
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awarded  $9,500  "in  full  settlement  of  all  clams  sub- 
mitted to  this  arbitration"  together  with  interest,  and 
saw  fit  to  reject  the  determination  sought  by  each  of  the 
parties. 

(4)  Post-aivard  proceedings  before  the  Supreme  Court 
of  the  State  of  ISew  York. 

On  or  about  December  30,  1960,  Mr.  Harnett,  on  be- 
half of  appellant,  made  a  motion  in  the  Supreme  Court 
of  the  State  of  New  York,  County  of  New  York,  where- 
in he  prayed  for  the  following  relief : 

"Wherefore,  deponent  (Thomas  A.  Harnett) 
prays  that  an  order  be  made  herein  confirming  said 
award  and  directing  that  judgment  be  entered  in 
the  Supreme  Court  of  the  State  of  New  York, 
County  of  New  York  and  that  Albin  Stevedore 
Company  be  allowed  the  costs  of  this  motion  to  con- 
firm and  that  Albin  Stevedore  Company  have  such 
other  and  further  relief  as  to  this  Court  would  seem 
proper."  (Tr.  114). 

On  behalf  of  appellee,  Mr.  Kaiser  submitted  an  affi- 
davit to  the  Supreme  Court  of  the  State  of  New  York, 
in  which  he  consented  to  the  confirmation  of  the  award 
as  rendered  by  the  arbitrators,  but  opT30sed  Mr.  Har- 
nett's request  for  costs  on  the  ground  that  he  had  of- 
fered appellant  the  amount  of  the  award,  to- wit:  $9,500 
plus  interest,  in  accordance  with  the  award,  of  $672.90, 
or  a  total  of  $10,172.90,  and  that  he  had  informed  Mr. 
Harnett  that  the  appellee  had  already  deposited  with 
his  firm  the  aforesaid  sum  of  $10,172.90  to  satisfy  the 
award  of  the  arbitrators  (Tr.  114-115). 

The  decision  of  the  Supreme  Court  of  the  State  of 
New  York,  confirmed  the  award  without  costs,  and  di- 
rected counsel  to  settle  the  order  (Tr,  115). 
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Mr.  Harnett  then  submitted  an  order  for  signature, 
the  pertinent  decretal  portions  of  which  read  as  follows : 

"Ordered  that  the  award  of  Alvin  A.  Borgading, 
Frank  D.  Pillatt,  Jr.  and  John  E.  Thilly,  all  of  the 
arbitrators  in  the  above  entitled  proceeding  dated 
November  23,  1960,  ivherehy  theij  determined  a 
single  dispute,  to-wit,  the  sum,  if  any,  in  excess  of 
$6,000  due  and  owing  to  Albin  Stevedore  Company 
for  work,  labor,  and  services  performed  in  the  load- 
ing of  the  M.  V.  Despina  C,  and  awarded  that  Cen- 
tral Rigging  &  Contracting  Corp.  pay  to  Albin 
Stevedore  Company  the  sum  of  $9,500  plus  interest 
at  the  rate  of  Six  Per  Cent  (6%)  per  annum  from 
September  18, 1959,  to  November  23, 1960,  and  that 
the  administrative  fees  and  expenses  of  the  Ameri- 
can Arbitration  Association  in  the  amount  of 
$481.20  be  borne  equally  by  the  parties,  and  it  is 
further 

"Ordered  that  the  said  Albin  Stevedore  Com- 
pany have  judgment  upon  said  award  in  the  sum  of 
$9,500  plus  interest  at  the  rate  of  Six  Per  Cent 
(6%  )  per  annum  from  September  18,  1959,  to  No- 
vember 23, 1960,  and  that  said  judgment  be  entered 
as  a  judgment  in  the  Supreme  Court  of  the  State 
of  New  York,  County  of  New  York."  (emphasis 
ours)  (Tr.  115,  123-124). 

Being  of  the  opinion  that  this  proposed  order  sub- 
mitted by  Mr.  Harnett  on  behalf  of  the  appellant  did 
not  conform  to  the  arbitrators'  award  and  the  decision 
of  the  court,  Mr.  Kaiser  submitted  on  behalf  of  ap- 
pellee, a  counter-order  which  he  felt  was  in  conformity 
with  the  court's  decision,  and  each  party  submitted 
memoranda  in  support  of  their  repective  proposed 
orders.  In  his  memorandum,  Mr.  Harnett  advanced  the 
same  conclusory  interpretation  of  the  award  that  is 
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HOW  being  advanced  by  appellant  before  this  court,  to- 
wit:  that  only  "a  single  controversy  to-wit,  the  sum,  if 
any,  in  excess  of  $6,000,  due  and  owing  to  Albin"  was 
submitted  for  arbitration  (Tr.  125-127  at  p.  126). 

In  his  nienioranduni  to  the  court  in  opposition  to  Mr. 
Harnett's  proposed  order,  and  in  support  of  appel- 
lee's proposed  order,  Mr.  Kaiser  set  forth  that  the 
arbitrators  "did  not  limit  their  award  to  a  single  issue 
as  set  forth  in  the  proposed  order"  of  Mr.  Harnett,  He 
further  stated  that  the  court,  in  its  decision,  did  not 
determine  that  the  arbitrators  awarded  Albin  $9,500  on 
a  single  dispute.  He  further  urged  that  "the  aforesaid 
award  was  in  conformity  with  the  Amended  Demand 
for  Arbitration  filed  by  Central,  the  Answering  State- 
ment thereto  filed  by  Albin,  and  the  issues  presented  to 
the  arbitrators  in  the  arbitration  proceedings,  as  evi- 
denced by  the  transcript  of  the  proceedings  before  the 
arbitrators."  (Tr.  128-129). 

The  court  rejected  Mr.  Harnett's  proposed  order  and 
entered  the  order  requested  by  appellee  (Tr.  130-131). 
The  pertinent  decretal  portions  of  the  order  entered  by 
the  court  read  as  follows : 

"Ordered  that  the  motion  of  Albin  Stevedore 
Company  is  granted  to  the  extent  that  the  award  of 
Alvin  A.  Borgading,  Frank  D.  Pillatt,  Jr.  and 
John  E.  Thilly,  all  of  the  arbitrators  in  the  arbitra- 
tion proceedings  held  before  the  American  Arbi- 
tration Association,  dated  November  23rd,  1960, 
be  and  the  same  hereby  is  confirmed;  and  it  is 
further 

"Ordered  that  the  said  Albin  Stevedore  Com- 
pany have  judgment  u.pon  said  award  aganst  Cen- 
tral Rigging  &  Contracting  Corp.  in  the  sum  of 
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$9,500.00  plus  interest  at  the  rate  of  six  per  cent 
(6%)  per  annum  from  September  18th,  1959  to 
November  23rd,  1960,  without  costs,  and  that  said 
judgment  be  entered  by  the  Clerk  of  this  Court." 
(Tr.  131). 

No  appeal  was  taken  by  appellant  from  the  afore- 
said order  dated  February  1,  1961,  and  its  time  to  do  so 
has  long  since  expired. 

On  February  24,  1961,  appellant  caused  the  Clerk  of 
the  Supreme  Court  of  the  State  of  New  York,  County 
of  New  York,  to  enter  a  judgment  on  the  order  affirm- 
ing the  arbitration  award,  the  pertinent  decretal  por- 
tion thereof  reading  as  follows : 

"Adjudged  that  the  said  Albin  Stevedore  Com- 
pany to  recover  of  the  said  Central  Rigging  &  Con- 
tracting Corp.,  the  sum  of  $9,500  with  interest 
thereon  from  September  18,  1959,  to  November  23, 
1960,  at  the  rate  of  six  per  cent  (6%  )  per  annum, 
amounting  in  all  to  the  sum  of  $10,172.90  and  that 
the  said  Albin  Stevedore  Company  have  execution 
therefor."  (Tr.  132-133). 

On  March  1,  1961,  Mr.  Kaiser's  firm  delivered  its 
check  in  the  sum  of  $10,172,90  to  appellant  and  received 
in  exchange  therefor  a  satisfaction  of  the  aforesaid 
judgment,  which  was  filed  in  the  County  Clerk's  office 
of  the  Supreme  Court  of  the  State  of  New  York,  County 
of  New  York  (Tr.  117). 

SUMMARY  OF  THE  ARGUMENT 

1.  The  District  Court's  original  order  staying  the  ac- 
tion and  refusing  to  enjoin  the  pending  arbitration 
proceedings,  conclusively  established  that  both  causes 
of  action  were  covered  by  the  arbitration  clause.  There- 
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fore,  appellant  was  ])reeluded  from  reasserting  before 
the  District  Court  that  the  first  cause  of  action  for 
$6,000  was  never  submitted  to  the  arbitrators,  but  was 
the  subject  of  further  affirmative  action  thereon,  fol- 
lowing the  award  and  payment  thereof. 

2.  Api^ellant  is  estopped  from  challenging  the  juris- 
diction of  the  arbitrators. 

3.  The  issues  and  ])roceedings  before  the  arbitrators 
clearly  indicate  that  its  award  included  appellant's 
claim  for  $6,000. 

4.  The  confirmation  of  the  award  and  the  entry  of 
judgment  thereon  is  res  judicata  of  appellant's  claim 
for  $6,000. 

ARGUMENT 

1.  The  District  Court's  original  order  staying  the 
action  and  refusing  to  enjoin  the  pending  arbitration 
proceedings,  conclusively  established  that  both  causes 
of  action  were  covered  by  the  arbitration  clause.  There- 
fore, appellant  was  precluded  from  reasserting  before 
the  District  Court  that  the  first  cause  of  action  for  $6,000 
was  never  submitted  to  the  arbitrators,  but  was  the  sub- 
jec  of  further  affirmative  action  thereon,  following  the 
award  and  payment  thereof. 

Section  3  of  the  United  States  Arbitration  Act  (9 
U.S.C.  §  3)  authorizes  federal  courts  to  stay  proceed- 
i  ings  involving  an  issue  which  is  referable  to  arbitration 
under  an  agreement  in  writing  for  such  arbitration. 

In  this  case,  appellee  moved  for  a  stay  pursuant 
thereto  (Tr.  11)  and  appellant  moved  to  enjoin  and  re- 
strain appellee  from  proceeding  with  the  arbitration 
proceedings  (Tr.  40).  Said  motions  placed  in  issue  the 
question  whether  each  of  appellant's  causes  of  action 
was  subject  to  arbitration  under  the  written  agreement. 
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Thus  with  respect  to  the  first  cause  of  action,  appellant 
asserted  in  its  motion  to  enjoin: 

"That  under  the  original  written  agreement  be- 
tween the  parties,  dated  August  14,  1959,  there  re- 
mains due,  owing  and  uni^aid  to  the  plaintiff  the 
sum  of  $6,000,  which  by  the  defendant's  admission, 
in  its  demand  for  arbitration,  remains  unpaid  and 
undisputed,  and  upon  which  there  remains  no 
ground  for  arbitration  under  said  written  agree- 
ment." (Tr.  42). 

The  District  Court's  order  of  February  18,  1960  (Tr. 
72)  resolved  this  issue  in  favor  of  appellee  in  sustain- 
ing its  motion  for  stay,  and  denying  appellant's  motion 
to  restrain  appellee  from  proceeding  with  the  arbitra- 
tion proceedings. 

Such  order  was  appealable  under  Section  1292  (1)  of 
the  Federal  Judicial  Code  (28  U.S.C.  §  1292  (1)  )  which 
permits  appeals  from  interlocutory  orders  "granting, 
continuing,  modifying,  refusing,  or  dissolving  injunc- 
tions, ' '  etc. 

Ross  V.  Ttventieth  Century-Fox  Film  Corp. 
(C.A.  9th,  1956)  236  F.(2d)  632; 

Shanferoke  Co.  dt  Supplij  Corp.  v.  Westches- 
ter Service  Corp.,  293  U.S.  449,  79  L.Ed. 
583,55  S.Ct.  313; 

Baltimore  Contractors,  Inc.  v.  Bodinger 
(1955)  348  U.S.  176,  75  S.Ct.  249,  99  L.Ed. 
233. 

In  an  annotation  on  "appealability  of  federal  dis- 
trict court  order  granting  or  denying  stay  of  action 
pending  arbitration"  in  99  L.Ed.  241,  the  author  states 
at  page  242 : 
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"The  decisions  of  the  federal  courts  have  estab- 
lished that  Section  1292  (1)  authorizes  an  appeal 
from  a  district  court's  grant  or  denial  of  a  stay 
pending-  arbitration  where  (1)  such  grant  or  de- 
nial is  ordered  in  the  exercise  of  the  district  court's 
equitable  powers,  and  (2)  the  effect  of  the  order  is 
to  stay  a  connnon  law  action;  under  such  circum- 
stances, the  grant  or  denial  of  the  stay  amounts  to 
a  grant  or  denial  of  an  injunction." 

In  fact,  appellant  recognized  the  appealability  of 
this  order  by  filing  notice  of  appeal  therefrom  (Tr. 
73).  Its  subsequent  abandonment  of  the  appeal  thereby 
conclusively  established  the  correctness  of  the  order, 
and  was  not  only  a  tacit  recognition  on  the  part  of  ap- 
pellant that  both  causes  of  action  were  to  be  arbitrated, 
but  in  law  had  the  binding  force  of  establishing  that 
fact. 

It  is  significant  that  on  the  day  following  the  filing 
of  notice  of  appeal,  appellant  filed  its  answering  state- 
ment before  the  Arbitration  Tribunal  asserting  therein 
that  ''this  answering  statement  is  submitted  in  order 
that  the  issues  may  framed  and  that  the  merits  of 
this  controversy  ma//  he  finally  determined"  (Tr.  89). 
In  accordance  wdtli  this  statement,  it  asked  the  Tri- 
bunal for  an  award  "forthwith"  in  its  favor  in  the  sum 
of  $6,000  pursuant  to  the  terms  of  the  written  contract, 
and  an  award  in  the  sum  of  $16,060.97  on  the  purported 
subsequent  oral  agreement  (Tr.  91,  92). 

It  is  also  significant  that  while  appellant's  motion 
and  affidavit  for  dismissal  of  the  appeal  was  sworn  to 
on  August  30,  1960  (Tr.  75),  it  was  not  filed  with  the 
District  Court  until  February  13,  1961  (Tr.  74),  which 
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was  13  days  after  the  New  York  Supreme  Court  en- 
tered its  order  confirming  the  award  of  the  arbitrators 
as  per  form  submitted  by  appellee's  counsel  (Tr.  130- 
131). 

The  inference  from  this  is  irresistible  that  appellant 
believed  that  the  present  approach  in  moving  for  sum- 
mary judgment  on  the  first  cause  of  action  before  the 
District  Court  would  probably  be  more  effective  than 
the  prosecution  of  its  appeal.  In  the  meantime  it  wanted 
to  keep  both  avenues  open,  depending  upon  the  amount 
that  should  be  awarded  to  it  by  the  arbitrators.  Cer- 
tainly, if  it  had  been  awarded  the  sum  of  $22,067.97  as 
originally  prayed  for,  or  for  that  matter  the  sum  of 
$18,526.87  as  computed  in  its  memorandum  at  the  con- 
clusion of  the  hearings  (Tr.  112),  appellant  would  not 
have  dared  to  seek  an  additional  $6,000  from  appellee, 
as  was  attempted  in  the  later  proceedings  before  the 
District  Court. 

In  any  event,  appellant's  present  attempt,  following 
arbitration  and  an  award,  to  again  asesrt  that  the  first 
cause  of  action  was  never  referred  to  the  arbitrators, 
but  remained  always  in  the  bosom  of  the  District  Court 
and  subject  to  a  summary  judgment  thereon,  would 
nullify  completely  the  binding  effect  of  the  District 
Court's  original  order. 

It  follows,  therefore,  that  the  granting  of  summary 
judgment  of  dismissal  of  plaintiff's  action,  following 
arbitration  and  the  payment  of  the  award  thereon,  was 
entirely  proper  and  should  be  affirmed. 
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2.  Appellant  is  estopped  from  challenging  the  jurisdic- 
tion of  the  arbitrators. 

The  record  clearly  establishes  that  appellant  partici- 
])ated  solely  and  on  the  merits  in  the  arbitration  pro- 
(recdings  that  were  conducted  before  the  American  Ar- 
bitration Association  in  the  City  of  New  York,  the 
fornm  and  place  designated  in  the  written  agreement 
between  the  parties.  Thus  it  not  only  asserted  in  its  an- 
swering statement  that  it  was  being  submitted  in  order 
l|  "that  the  issues  may  be  framed  and  that  the  merits  of 
this  controversy  may  be  finally  determined"  (Tr.  89- 
92),  but  also  prayed  for  an  award  in  the  total  amount 
of  $22,067.97  which  it  readily  conceded  included  the 
sum  of  $6,000  (Tr.  109-110).  After  both  sides  had 
rested,  appellant's  counsel  renewed  the  demand  he  had 
made  in  the  answering  statement  for  the  immediate 
payment  of  the  $6,000,  and  after  being  informed  that 
there  could  be  only  one  award  stated : 

''If  the  Tribunal  Clerk  so  speaks,  then  I  have  no 
objection."  (Tr.  110-111). 

The  cases  are  legion  that  hold  that  where  a  party  par- 
ticipates in  the  arbitration  proceedings  on  the  merits, 
it  waives  any  right  to  challenge  the  jurisdiction  of  the 
arbitrators  and  is  estopped  from  so  doing. 

In  re  lino  Shipbuilding  d  Eng.  Co.  Ltd.,  175 
N.Y.S.(2d)  750; 

Harris  v.  East  India  Trading  Co.,  144  N.Y.S. 
(2d)  894; 

Smith  V.  Polar  Cia  De  Navegacion,  Ltda,  181 
N.Y.S.  (2d)  368; 

In  re  Simplex  Machine  Tool  Corporation  and 
Swind  Machinery  Company,  144  N.Y.S. 
(2d)  595; 
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In  re  National  Cash  Register  Company  and 
Charles  Wilson,  184  N.Y.S.(2d)  957.  ' 

Thus  in  the  lino  Shipbuilding  case,  supra,  the  court 
said  at  page  753: 

"Indeed,  participation  in  selection  of  the  arbi- 
trator is  itself  a  waiver  of  objection  to  the  items  of 
dispute  submitted. ' ' 

Also: 

"The  builder  made  clear  its  reservation  about 

going  into  arbitration ;  but  when  it  went  in  it  must 
be  deemed  by  the  court  to  have  yielded  the  reser- 
vation." 

In  Harris  v.  East  India  Trading  Co.,  supra,  at  page 
898,  it  was  said : 

"There  can  be  no  doubt  that  under  present  law 
participation  either  in  selection  of  the  arbitrator 
or  in  any  of  the  arbitration  proceedings  estops  the 
raising  of  the  jurisdictional  issue  as  to  the  making 
of  the  contract  providing  for  arbitration."  (Em- 
phasis ours) 

3.  The  issues  and  proceedings  before  the  arbitrators 
clearly  indicate  that  its  award  included  appellant's 
claim  for  $6,000. 

Not  wishing  to  reiterate  what  has  already  been  stated 
in  our  statement  of  the  case  pertaining  to  the  proceed- 
ings before  the  arbitrators,  we  believe  that  we  can  limit 
our  argument  on  this  point  by  making  the  following 
comments. 

There  can  be  no  question  but  that  the  arbitrators  un- 
derstood that  one  of  the  issues  presented  to  them  for 
determination  was  the  question  of  the  payment  of  the 
sum  of  $6,000.  This  is  clear  from  the  questions  asked 
by  Mr.  Thilly,  one  of  the  arbitrators : 
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"Q.  Under  your  written  agreement  with  Cen- 
tral, were  you  to  furnish  to  Central,  before  the 
balance  of  $6,000  was  paid  to  you,  an  affidavit  by 
Albin's  officers  certifying  full  payment  and  that 
there  are  no  claims  against  or  liens  again  the  job? 
Were  you  supposed  to  file  that  with  Central? 

A.  There  is  a  clause  in  the  contract  and  I  am 
prepared  to  do  that.  I  was  never  asked  to  do  the 
affidavit.  I  was  unable  to  make  contact  with  Cen- 
tral Rigging  &  Contracting  Company. 

Mr.  Thilly  (one  of  the  arbitrators)  You  haven't 
done  it,  is  that  what  you  mean? 

The  Witness:  I  haven't  done  so. 

Mr.  Thilly  :  It  provided  for  it,  but  you  didn't 
do  it  so  far  ? 

Witness:  Yes. 

Q.  You  never  provided  waivers  of  lien  before 
getting  that  $6,000? 

A.  No,sir."(Tr.  107) 

And  by  the  question  of  Mr.  Wallace  Bock,  Tribunal 
Clerk,  to  Mr.  Harnett : 

"Q.  Does  that  amount  include  the  $6,000?" 
(meaning  does  the  $22,060.97  include  the  $6,000) 

A.  Yes."  (Tr.  110) 

It  is  also  plain  that  from  the  outset  all  parties,  in- 
cluding the  arbitrators,  clearly  understood  that  the 
$6,000  was  an  item  to  be  included  in  the  ultimate  award. 

Thus,  (a)  appellant's  original  submission  "that  the 
merits  of  this  controversy  may  be  finally  determined," 
(b)  its  repeated  insistence  upon  an  aggregate  award  of 
some  $22,000  which  included  the  $6,000  item,   (c)  its 
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demand  at  the  outset  and  at  the  end  of  the  proceedings 
that  the  sum  of  $6,000  be  paid  "forthwith,"  (d)  its  ac- 
quiescence in  the  clerk's  advise  that  this  was  not  pos- 
sible since  there  could  be  only  one  award,  (e)  its  com- 
putation of  the  damages  furnished  the  arbitrators  at 
the  conclusion  of  the  hearings  totaling  $18,526.87, 
which  included  the  $6,000  concededly  due,  —  clearly 
belie  appellant's  contention  that  this  item  "was  not  sub- 
mitted to  the  arbitrators  for  decision." 

The  fact  that  appellee  conceded  that  $6,000,  being 
the  contract  balance,  could  be  assessed  against  it,  does 
not  mean  that  it  was  to  be  left  out  of  the  ultimate  award. 
For  that  matter,  appellee's  counsel  also  conceded  that 
the  Board  could  assess  damages  against  appellee  in  the 
sum  of  $1,500  (Tr.  109).  To  be  consistent  here,  appel- 
lant should  contend  that  that  additional  amount  was 
likewise  excluded  from  the  ultimate  award  in  view  of 
appellee's  concession.  ^^ 

The  issue  was  fully  and  finally  resolved  in  the  making 
of  the  award  wherein  the  arbitrators  stated  that  it  was 
"in  full  settlement  of  all  claims  submitted  to  this  arbi- 
tration." The  District  Court's  conclusion  after  review- 
ing the  entire  record,  including  the  proceedings  before 
the  arbitrators,  that  it  was  "satisfied  that  the  arbi- 
trators understood  and  intended  that  the  agreed 
amounts  owing  plaintiff  were  included  in  the  total 
award,"  (Tr.  134)  was  therefore  correct  and  should  be 
affirmed. 
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4.  The  confirmation  of  the  award  and  the  entry  of  judg- 
ment thereon  is  res  judicata  of  appellant's  claim  for 
$6,000. 

Api)arentl.y,  appellant  was  dissatisfied  with  the 
award,  and  by  ignoring  the  pleadings  in  the  arbitra- 
tion, the  proceedings  therein,  and  the  language  of  the 
award,  sought  to  subvert  the  final  determination  of  the 
controversy  by  subsequent  proceedings  in  the  Supreme 
Court  of  the  State  of  New  York.  Thus,  after  its  motion 
before  that  court  to  confirm  the  award  was  granted 
(except  for  costs),  it  sought  to  have  the  court  make  a 
determination  that  the  award  did  not  embrace  the  claim 
of  $6,000.  It  not  only  filed  a  proposed  order  to  that  ef- 
fect but  likewise  filed  a  memorandum  in  support  there- 
of (Tr.  125-127).  In  effect,  appellant  sought  the  same 
relief  in  the  New  York  Supreme  Court  as  it  is  now 
seeking  by  its  appeal  from  the  order  below  which 
granted  appellee's  cross-motion  for  summary  judg- 
ment dismissing  the  complaint.  The  Supreme  Court  of 
the  State  of  New  York  rejected  appellant's  contention 
and  confirmed  the  award  which  specifically  stated  that 
it  was  "in  full  settlement  of  all  claims  submitted  to  this 
arbitration."  Thereupon,  it  duly  entered  a  judgment 
against  appellee  on  said  award,  which  was  promptly 
paid  by  appellee. 

In  all  jurisdictions  a  party  is  foreclosed  from  liti- 
gating anew^  that  which  has  already  been  determined 
by  a  court  of  competent  jurisdiction.  In  Corpus  Juris 
Secundum,  Vol.  50,  §  592,  page  11,  the  rule  is  enunci- 
ated in  the  following  language : 

"Any  right,  fact,  or  matter  in  issue,  and  directly 
adjudicated  on,  or  necessarily  involved  in,  the  de- 
termination of  an  action  before  a  competent  court 
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in  which  a  judgment  or  decree  is  rendered  on  the 
merits  is  conclusively  settled  by  the  judgment 
therein  and  cannot  again  be  litigated  between  the 
parties  and  privies  whether  or  not  the  claim  or  de- 
mand, purpose,  or  subject  matter  of  the  two  suits 
is  the  same.  *  *  * 

"i^es  judicata  is  a  rule  of  universal  law  pervad- 
ing every  well  regulated  system  of  jurisprudence, 
and  is  put  on  two  grounds,  embodied  in  various 
maxims  of  the  conmion  law;  the  one,public  policy 
and  necessity,  which  makes  it  to  the  interest  of  the 
state  that  there  should  be  an  end  to  litigation — in- 
terest republicae  ut  sit  finis  litium;  the  other,  the 
hardship  on  the  individual  that  he  should  be  vexed 
twice  for  the  same  cause — nemo  debet  bis  vexari 
pro  aedem  causa.  The  doctrine  applies  and  treats 
the  final  determination  of  the  action  as  speaking 
the  infallible  truth  as  to  the  rights  of  the  parties 
as  to  the  entire  subject  of  the  controversy,  and  such 
controversy  and  every  part  of  it  must  stand  ir- 
revocably closed  by  such  determination.  The  sum 
and  substance  of  the  whole  doctrine  is  that  a  mat- 
ter once  judicially  decided  is  finally  decided." 

In  fact,  appellant  very  frankly  concedes  on  page  17 
of  its  brief  that: 

"The  moving  papers  submitted  by  the  appellant 
at  the  time  of  the  motion  fully  apprised  the  New 
York  court  of  the  position  of  the  appellant,  which 
is  the  same  here."  (Emphasis  supplied) 

Thus,  it  is  clear  that  appellant  has  had  its  day  in 
court.  It  submitted  this  same  issue  to  a  court  of  com- 
petent jurisdiction.  The  ruling  was  adverse.  No  appeal 
was  taken  therefrom.  The  ruling  put  an  end  to  the  con- 
troversy. It  should  therefore  be  res  judicata  of  the 
issue. 


31 

Discussion  of  Appellant's  Authorities 

The  bulk  of  the  decisions  cited  in  appellant's  brief 
deal  with  general  principles  applicable  to  arbitration 
proceedings  and  of  the  limitations  placed  upon  arbi- 
trators with  respect  to  the  issues  submitted  to  them  for 
determination.  Appellant  has  no  (piarrel  with  these 
propositions.  The  question  here  is  not  whether  the  ar- 
bitrators ex(^eeded  their  authority,  but  simply  whether 
their  lump  award  of  $9,500  *'in  full  settlement  of  all 
claims  submitted  to  this  arbitration"  included  the  item 
of  $6,000.  The  record  is  clear  that  this  item  was  not 
only  impliedly,  but  expressly  submitted  to  them  for 
their  consideration.  Therefore,  discussion  of  appel- 
lant's citations  becomes  unnecessary.  However,  on  page 
11  of  its  brief,  appellant  refers  to  a  collateral  case  in 
which  appellee  was  involved  in  the  New  York  Supreme 
Court  and  quotes  from  an  opinion  rendered  on  October 
14,  1961.  The  fact  of  the  matter  is  that  the  New  York 
Court  subsequently  reversed  itself  on  a  motion  to  re- 
argue and  fully  confirmed  the  award  in  that  case.  In 
view  of  the  fact  that  appellant  has  seen  fit  to  quote 
from  the  prior  decision  in  Matter  of  Central  Rigging 
&  Contracting  Corp.  (Howard  International,  Inc.), 
New  York  Law  Journal,  October  14,  1961,  we  feel  it 
incumbent  to  quote  the  entire  opinion  of  Mr.  Justice 
Streit  in  the  Supreme  Court  in  that  case,  as  published 
in  the  New  York  Law  Journal  on  November  29,  1961, 
and  append  the  same  by  way  of  an  appendix  to  this 
brief. 

The  following  quotation  from  one  of  appellant's  cita- 
tions at  page  9  of  its  brief  appears  to  answer  appel- 
lant's contentions  adequately : 
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"The  court  will  look  at  the  language  of  the  sub- 
mission in  its  every  part  and  from  a  consideration 
of  the  whole,  will  determine  the  matter  of  intent. 
If  the  reasonable  construction  appears  to  be  that 
the  parties  intended  to  have  everything  decided,  if 
anything  should  be,  then  a  decision  of  all  matters 
submitted  wdll  be  imperatively  required." — Jones 
V.  Welwood,  71  N.Y.  208  (1877). 

Appellee  submits  that  looking  at  the  language  of  the 
submission  of  appellant  in  its  every  part  and  from  a 
consideration  of  the  whole,  including  the  proceedings 
before  the  arbitrators,  appellant  clearly  indicated  its 
intent  to  have  everything  decided  and  therefore  the 
award  rendered  necessarily  included  the  item  in  ques- 
tion. 

CONCLUSION 

Appellant's  insistence  that  this  claim  was  not  sub- 
mitted to  the  arbitrators,  flies  in  the  face  of  what  ac- 
tually transpired.  It  is  aggrieved  by  the  amount  of  the 
award  and  now  would  have  this  court  ignore  all  of  the 
facts  and  grant  it  a  further  sum  of  $6,000  although  its 
claim  for  such  sum  has  been  fully  litigated  in  the  arbi- 
tration proceedings  and  was  unquestionably  included 
in  the  $9,500  awarded  appellant  on  both  of  its  claims. 

This  claim  has  now  been  fully  and  completely  ad- 
judicated on  three  occasions:  (1)  before  the  District 
Court  on  the  original  motion  granting  a  stay  and  re- 
fusing to  enjoin  the  arbitration,  from  which  an  appeal 
was  taken  and  later  dismissed  by  appellant;  (2)  before 
the  arbitrators  and  included  within  its  award;  (3)  be- 
fore the  New  York  Supreme  Court,  in  its  refusal  to 
adopt  the  same  contentions  as  are  now  being  made  be- 
fore this  court. 
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Litigation  of  tlie  same  isaue  must  come  to  a  lialt,  and 
appeliaiit  siiouid.  not  be  permitted  to  liout  the  rule  of 
res  judicata  by  repeating-  tlie  same  arguments  and  rais- 
ing tlie  same  issues  again  on  tliis  appeal. 

The  judgment  of  the  District  Court  in  granting  sum- 
mary judgment  of  dismissal  should  therefore  be 
ahirmed. 

Respectfully  submitted, 

KosLiNu,  Williams,  Lanza  &  Kastner 
Joseph  J.Lanza 

Attorneys  for  Appellee 

Kaiser  &  Holzman 
Henry  W.  Holzman 
Of  Counsel 
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APPENDIX 

Opinion  of  the  Supreme  Court  of  the  State  of  New 
York,  Strett,  J.,  Matter  of  Central  Rigging  d  Contract- 
ing Corp.  (Howard  International,  Inc.)  October  14, 
1961,  New  York  Law  Journal,  November  19,  1961 : 

''Matter  of  Central  Rigging  &  Contracting  Corp'n 
(Howard  Internat.,  Inc.) — After  careful  study  of  the 
papers  on  this  motion,  and  on  the  original  motion,  as 
well  as  the  record  before  the  arbitrators,  the  court  is 
satisfied  that  the  amendments  allowed  by  the  arbitrat- 
ors, did  not  violate  the  rules  of  the  American  Arbitra- 
tion Society  and  that  the  arbitrators  were  not  guilty  of 
an  abuse  of  discretion  in  permitting  the  amendments. 
The  amendments  did  not  make  'any  new  or  different 
claim,'  within  the  meaning  of  section  8  of  said  rules, 
and  respondent  was  afforded  ample  opportunity  to  at- 
tempt to  meet  thein.  It  is  accordingly  unnecessary  to 
determine  whether,  if  the  amendments  had  made  'new 
or  different'  claims,  the  arbitrators  could  reasonably 
construe  the  second  sentence  of  section  8  (supra),  as 
permitting  them  to  consent  to  amendments  at  the  hear- 
ing, without  compliance  with  the  requirements  of  the 
first  sentence  of  the  section. 

"The  contention  that  the  award  makes  no  disposi- 
tion of  the  counterclaim  is  without  merit,  for  the  award 
states  that  it  is  'in  full  settlement  of  all  claims  submit- 
ted to  this  arbitration  bij  either  part  if  against  the  other 
(italics  supplied). 

"The  contention  that  the  award  should  be  vacated, 
because  it  does  not  make  a  separate  decision  as  to  each 
claim  asserted,  is  overruled.  There  is  no  legal  require- 
ment that  an  arbitrator  make  a  separate  determination 
of  each  separate  claim,  or  even  that  a  lump  sum  award 
state  the  manner  in  which  the  lump  sum  was  arrived  at. 
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"Respondent  makes  much  of  the  contract  provision 
limiting  claims  for  extras  to  those  evidenced  by  a  prior 
written  approval  signed  by  respondent.  Even  in  a  court 
of  law,  such  a  provision  does  not  prevent  recovery  for 
extras  not  so  evidenced,  on  the  theory  of  waiver  (La 
Rose  V.  Backer,  11  App.  Div.2d  314,  319-320 ;  Lwngley  v. 
Rouss,  185  N.Y.  201,  207-8 ;  Soloman  v.  Yallette,  152 
N.Y.  147,  151 ;  Arrow  Plumhing  Co.  v.  Dare  Const. 
Corp'n,  212  N.Y.S.2d  438,  441),' or  estoppel  (Impera- 
tor  Realty  Co.  v.  Tull,  228  N.Y.  447,  453).  A  fortiori, 
arbitrators,  who  need  not  be  lawyers  and  who  are  not 
bound  to  decide  according  to  legal  principles  may  per- 
mit a  recovery  for  extras,  notwithstanding  the  absence 
of  written  approval  required  by  the  contract,  where  the 
evidence  permits  them  to  find  a  waiver  or  an  estoppel. 

"The  other  points  made  by  respondent,  based  on  al- 
leged misconduct  of  petitioner's  counsel,  alleged  re- 
writing of  the  agreement  by  the  arbitrators,  the  accept- 
ance of  affidavits  as  evidence,  alleged  partiality  of  the 
arbitrators,  &c.,  do  not  require  discussion.  The  court  is 
satisfied  that  they  do  not  warrant  vacatur  of  the  award. 

"The  motion  for  reargument  is  granted,  and  on  such 
reargument,  the  motion  to  confirm  the  award,  with  the 
date  of  the  contract,  as  stated  in  the  preamble,  corrected 
to  April  28,  1959,  is  granted  and  the  cross-motion  to 
vacate  award  denied.  Settle  order." 
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REPLY  BRIEF  FOR  PLAINTIFF-APPELLANT. 

Replying  to  Appellee's  Arguments. 

Except  for  the  conclusory  statement,  of  its  position. 
Appellee's  brief,  in  its  entirety,  neither  disputes  nor  over- 
comes the  basic  point  raised  in  and  the  authorities  cited 
by  the  Appellant  in  its  main  brief,  i.e.,  that  the  sole  matter 
submitted  to  the  arbitration  was  ''the  sum  of  $22,067.97 
and  each  and  every  part  thereof  to  the  extent  that  said 
claim  exceeds  the  sum  of  $6,000"  [Tr.  pp.  86,  87].  This  is 
made  manifest  by  the  extensive  argnmentative  approach 
employed  by  the  Appellee  throughout  its  brief. 

The  Appellee's  brief  concedes  that  its  demand  for  arbi- 
tration, in  fact  its  amended  demand  for  arbitration,  was 
solely  with  regard  to  the  sum  "in  excess  of  $6,000". 
[Appellee's  Brief,  pp.  8,  9]  Appellee's  amended  demand 
for  arbitration,  was  that  it: 


"...  disputes  and  contests  the  claim  of  Albin  Steve- 
dore Company  for  the  sum  of  $22,067.97,  and  each 
and  every  part  thereof,  to  the  extent  that  said  claim 
exceeds  the  sum  of  $6,000  .  .  .  and  that  there  is  no 
basis  upon  which  Central  Rigging  &  Contracting 
Corp.  is  liable  for  any  sum  in  excess  of  $6,000;  in 
addition,  the  amounts  claimed  by  Albin  Stevedore 
Company  as  such  additional  expenses  are  hereby  dis- 
puted." [Tr.  pp.  85-87,  and  set  forth  in  Appellee's 
brief,  pp.  8-9.] 

Thereafter,  in  its  brief,  the  Appellee  continues  to  crystallize 
the  Appellant's   point  M^hen  it  quotes   from  Appellant's     '.i 
answering   statement  in   the   arbitration   proceeding   and     i 
italicizes  the  matter  that  the  parties  put  into  controversy     I 
in    the    arbitration    proceeding,    i.e.,    ''Nevertheless    this     i 
answering-  statement  is  submitted  in  order  that  the  issues     | 
may  be  framed  and  that  the  merits  of  this  controversy  may     \ 
he  finally  determined."     [Tr.  p.  89  and  Appellee's  Brief,     ■, 
p.  9 — emphasis  is  theirs ;  however,  we  place  further  empha-     j 
sis  on  the  words  "this  controversy".]  The  answering  state-      , 
ment  in  the  arbitration  proceeding  related  and  referred  to      I 
"this  controversy" ,  i.e.,  the  sum  in  excess  of  $6,000,  as 
chosen  by  the  Appellee  in  its  amended  demand  for  arbitra-      | 
tion.     Appellee  recognizes  our  point  when  it  proceeds  to 
state  that  Appellant  made  a  demand  for  payment  forthwith 
of  the  $6,000  concededly  due  it.      [See  Appellee's  Brief, 
p.  9;  Tr.  89-90.]  ;  there  never  was  any  dispute  about  it  to 
be  arbitrated. 

However,  thereafter  in  its  brief,  tlie  Appellee  endeavors 
to  becloud  the  issues  and  skirt  the  question  before  this 
Court,  by  showing  that  at  the  arbitration  hearing,  Appel- 
lant attempted  to  prove  the  entire  claim  of  $22,067.97,  not 
merely  the  "extent  said  claim  exceeds  the  sum  of  $6,000." 
Appellant,  of  necessity,  had  to  prove  all  of  the  $22,067.97 
in  order  to  determine  what  was  "in  excess  of  $6,000."  This 
is  simple  and  basic  arithmetic,  i.e.,  the  total  must  be  proved 
in  order  to  establish  the  extent  of  the  excess  over  the  first  > 
conceded  item. 
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Moreover,  the  statement  at  page  13  of  Appellee's  brief 
that  the  arbitrators  could  make  only  ''one  award"  is  true 
and  we  concur  in  it.  There  could  only  be  one  award  but 
that  award,  to  be  proper,  may  only  be  within  the  jurisdic- 
tion conferred  upon  the  arbitrators  in  the  controversy  sub- 
mitted to  them  by  the  Appellee's  amended  demand  for 
arbitration,  the  Appellant's  answering*  statement  and 
nothing  else.  The  award  of  the  arbitrators,  "in  full  settle- 
ment of  all  claims,  submitted  in  this  arbitration"  [Tr.  p. 
113,  emphasis  supplied]  shows  the  extent  of  the  arbitration 
award  and  relates  it  to  the  dispute  submitted  by  the  parties. 

The  only  controversy  over  which  the  arbitrators  had 
jurisdiction  was  with  regard  to  the  sum  "in  excess  of 
$6,000."  The  controversy  was  never  changed  by  the  par- 
ties; it  was  never  increased  by  the  parties. 

With  regard  to  the  post-arbitration  proceedings,  the 
Appellee  seeks  comfort  and  repose  in  the  form  of  the  order 
signed  by  the  Supreme  Court,  New  York  County  [Tr.  pp. 
98,  99;  and  Tr.  pp.  130,  131].  As  we  stated  in  our  main 
brief,  the  only  reason  the  Supreme  Court  signed  the  Appel- 
lee's order  was  that  orders  "should  not  contain  any  factual 
findings  or  decisional  discussions."  [See  authorities  at  p. 
18  of  our  main  brief.]  Nevertheless,  now  that  the  Appellee 
claims  that  the  Appellant  seeks  to  pervert  the  decision  of 
the  New  York  State  Supreme  Court,  we  answer  it  head-on. 
The  Appellee's  position  and  assertions  in  this  regard  are 
false.  Since  the  Appellee  has  raised  the  question  obtusely, 
let  us  look  at  the  facts. 

What  did  the  Appellant  submit  to  the  Supreme  Court, 
New  York  County  on  its  motion  to  confirm?  It  used  in 
addition  to  the  notice  of  motion  and  certain  exhibits  the 
affidavit  of  one  of  its  attorneys,  Thomas  A.  Harnett  [Tr.  p. 
114] .    The  affidavit  reads  in  part  as  follows : 

"7.  Pursuant  to  the  aforementioned  written 
agreement  dated  August  14,  1959,  and  Central's 
' '  Amended  Demand  for  Arbitration ' '  dated  January 
19,  1960,  a  copy  of  which  is  annexed  hereto,  made  a 
part  hereof  and  marked  Exhibit  A  [See  in  particular 
pages  2  and  3  thereof  Re  "II.  Demand  for  Arbitra- 


TioN."],  and  pursuant  to  Albin's  ''Answering  State- 
ment" in  reply  to  the  "Amended  Demand  for  Arbi- 
tration," a  copy  of  which  is  annexed  hereto,  made  a 
part  hereof  and  marked  Exhibit  B,  a  single  contro- 
versy, to  wit,  the  sum,  if  any,  in  excess  of  $6,000  due 
and  owing  to  Alhin  for  work  and  services  performed 
in  the  loading  of  the  Despina  C,  was  submitted  to 
arbitration  by  the  Commercial  Arbitration  Tribunal, 
administered  by  the  American  Arbitration  Associa- 
tion, 477  Madison  Avenue,  Borough  of  Manhattan, 
City  and  State  of  New  York,  under  its  rules  and  pur- 
suant to  the  laws  of  the  State  of  New  York." 
[Emphasis  supplied:  entire  notice  of  motion  and 
affidavit  attached  and  inserted  in  Appendix  for  clar- 
ity purposes  only;  cf.  Tr.  p.  126.] 

The  Appellee  was  apprised  of  the  relief  sought  in  the 
Supreme  Court,  New  York  County,  thirteen  days  before  the 
motion  was  returnable.  The  Appellee  did  not  oppose  the 
moiion,  nor  contest  the  factual  statements  in  the  affidavit 
of  Thomas  A,  Harnett,  submitted  in  support  of  the  motion 
in  New  York  County,  Supreme  Court.  [See  decision  of 
Supreme  Court  set  forth  in  full  in  Appellant's  affidavit  in 
the  District  Court,  Tr.  115;  reported  N.  Y.  L.  J,  Jan.  24, 
1962,  p.  12,  col.  7.] 

The  sole  motion  before  the  Supreme  Court  in  the  State 
of  New  York  was  to  confirm  the  award  of  a  dispute  relating 
to  "...  a  single  controversy,  to  wit,  the  sum,  if  any,  in  excess 
of  .$6,000  .  .  .  submitted  to  arbitration."  [117  of  Affidavit  of 
Thomas  A.  Harnett,  supra;  Tr.  p.  126.] 

We  do  not  make  any  concession  as  Appellee  states  at 
page  30  of  its  brief,  but  as  at  page  17  of  our  original  brief 
and  referred  to  at  page  30  of  Appellee's  brief,  we  reaffirm 
that ' '  the  moving  papers  submitted  by  the  Appellant  at  the 
time  of  the  motion  fully  apprised  the  New  York  Court  of 
the  position  of  the  Appellant,  which  is  the  same  here."  [In 
its  brief,  Appellee  put  emphasis  on  the  words  "which  is 
the  same  here".]  From  the  affidavit  which  is  contained  in 
the  Appendix  of  this  brief,  it  is  clear  beyond  peradventure 
of  doubt  that  the  Supreme  Court  in  New  York  was  told  that 
there  was   a  "single   controversy".      [117   of   affidavit   of 
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Thomas  A.  Harnett,  supra  and  Appendix.]  If  the  Appellee 
asserts  the  doctrine  of  res  judicata,  it  binds  appellee ;  it  did 
not  oppose  the  motion  in  the  Supreme  Court,  New  York 
County.  The  Appellee  did  not  controvert  the  affidavit  of 
Thomas  A.  Harnett  there,  nor  did  it  oppose  the  relief  the 
Appellant  sought  in  its  application  for  confirmation  [Tr. 
114,  115;  N.  Y.  L.  J.,  Jan.  24,  1962,  p.  12,  col.  7.] 

Restatement  of  Appellant's  Arguments. 

The  parties  submitted  but  one  dispute  to  the  arbitra- 
tors, "The  sum  of  $22,067.97  and  each  and  every  part 
thereof  to  the  extent  that  said  claim  exceeds  the  sum  of 
$6,000  .  .  .  The  said  disputed  claim  of  Albin  Stevedore 
Company  for  sums  in  excess  of  $6,000  ..."  [Tr,  pp.  86, 
87]. 

Article  84  of  the  Civil  Practice  Act  of  the  State  of  New 
York,  and  particularly  Section  1462,  limits  the  power  of 
the  arbitrators  to  those  granted  the  arbitrators  by  the 
demand  for  arbitration.  Li  the  case  at  bar,  neither  the 
demand  for  arbitration  [Tr.  p.  38],  the  amended  demand 
for  arbitration  [Tr.  pp.  86-87],  nor  the  answering  state- 
ment [Tr.  pp.  89-92]  submitted  any  dispute  other  than 
the  claim  which  ' '  exceeds  the  sum  of  $6,000. ' '  "We  submit, 
these  simple,  precise  facts  sustain  our  conclusion. 

For,  under  the  principle  of  contra  proferentem,  the 
demand  and  amended  demand  for  arbitration,  both  drawn 
by  Appellee,  must  be  strictly  construed  against  it.  Taylor 
V.  U.  8.  Casualty,  269  N.  Y.  360,  199  N.  E.  620  (1936) ; 
Marcus  v.  U.  S.  Casualty,  249  N.  Y.  21 ;  161  N.  E.  571  (1928). 
If  the  Appellee  desired  to  arbitrate  the  Appellant's  entire 
claim,  it  could  have  used  simple  language  to  do  so ;  it 
chose,  however,  simple  language  placing  only  the  excess 
of  $6,000  in  dispute. 

The  plain  meaning  of  the  words  "in  excess  of  $6,000" 
does  not  include,  by  any  stretch  of  the  imagination,  issues 
as  to  the  sum  of  $6,000  which  was  concededly  due  the 
Appellant   (there  never  was  any  dispute  about  it  to  be 


arbitrated)  nor  did  it  permit  the  arbitrators  thereunder 
to  question  the  basic  $6,000,  i.e.,  the  conceded  amount  due 
Appellant.  The  sole  matter  before  the  arbitrators  was 
that  "in  excess  of  $6,000";  the  arbitrators  were  powerless 
to  include  that  $6,000  in  their  award.  To  do  so  would  have 
been  improper,  and  unfair  to  the  Appellee.  William  B. 
Logan  <&  Associates  v.  Monogram  Precision  Industries, 
184  Cal.  App.  2d  12;  7  Cal  Eptr.  (West's)  212  [set  forth 
at  pp.  13-15  of  our  main  brief]  ;  a  situation  that  we  would 
not  countenance. 

Apparently,  it  is  the  Appellee's  contention,  however, 
that  the  discussions  relative  to  the  sum  of  $6,000  con- 
cededly  due  Appellant  at  the  arbitration  hearing  enlarged 
the  jurisdiction  of  the  arbitrators.  This  contention  is  with- 
out merit  in  fact  or  law  and  the  cases  referred  to  at  page 
25  of  its  brief  do  not  sustain  the  conclusion  appellee  asserts. 

Conclusion. 

The  demand  for  arbitration,  i.e.,  "the  sum  of  $22,067.97 
and  each  and  every  part  thereof  to  the  extent  that  said 
claim  exceeds  the  sum  of  $6,000"  and  "the  said  disputed 
claim  of  Albin  Stevedore  Company  for  sums  in  excess  of 
$6,000"  [Tr.  pp.  86,  87]  and  the  award  of  the  arbitrators 
"in  full  settlement  of  all  claims  submitted  to  this  arbitra- 
tion [Tr.  p.  95;  emphasis  supplied]  fully  sustains  our 
position. 

The  Appellee's  demand  for  arbitration  and  the  Appel- 
lant's answering  statement  were  the  source  and  definition 
of  the  authority  exercised  by  the  arbitrators.  Matter  of 
T.  W.  U.,  187  Misc.  2d  247,  63  N.  Y.  S.  2d  17.  The  parties 
submitted  but  one  dispute  to  the  arbitrators,  i.e.,  the  excess 
over  $6,000,  the  claim  set  forth  in  the  second  cause  of  action 
in  the  District  Court  suit.  The  arbitrators'  award  was 
solely  "in  full  settlement  of  all  claims  submitted  to  this 
arbitration."  [Tr.  p.  95;  emphasis  supplied]  The  submis- 
sion to  the  arbitrators  did  not  encompass  the  first  cause 
of  action;  the  right  to  dispose  of  that  action  remained 


exclusively  in  the  District  Court.  The  District  Court  solely, 
and  not  the  arbitrators  had  jurisdiction  over  the  claim  set 
forth  in  the  first  cause  of  action. 

Therefore,  in  the  absence  of  any  question  of  fact  as  to 
the  amount  due  under  the  first  cause  of  action  and  in  the 
light  of  the  indisputable  fact  that  the  first  cause  of  action 
was  not  before  the  arbitrators,  this  Court  should  reverse 
the  District  Court  and  enter  an  order  granting  Appellant's 
motion  for  summary  judgment  on  the  first  cause  of  action 
and  grant  judgment  in  the  sum  of  $6,000  with  interest  at 
6  per  cent  from  September  18,  1959,  to  date. 

Respectfully  submitted, 

Clarke,  Clarke,  Albertson  &  Bovingdon 

Attorneys  for  Appellant, 

Albin  Stevedore  Company 

George  W.  Clarke, 

James  B.  Donovan, 
Thomas  A.  Harnett, 

(Both  of  the  New  York  Bar), 

Of  Counsel. 


APPENDIX 


Notice  of  Motion  in  Supreme  Court,  New  York  County, 
and  Supporting  Affidavit  of  Thomas  A.  Harnett. 


'  p.*  n 


la 


SUPREME  COUET  OF  THE  STATE  OF  NEW  YORK, 

County  of  New  York. 


In  the  Matter 

of  the  Application  of 

Albin  Stevedore  Company 


to  confirm  the  award  made  in  the  arbi-  >  index  No.  97/61 
tration  proceeding  between  Albin 
Stevedore  Company  and  Central 
Rigging  &  Contracting  Corp.  under 
the  arbitration  clause  of  a  written 
agreement  dated  August  14,  1959. 


Sirs  : 

Please  take  notice  that  upon  the  written  award  of  all 
of  the  arbitrators  in  the  above-entitled  arbitration  pro- 
ceeding, dated  and  acknowledged  the  23rd  day  of  Novem- 
ber, 1960,  and  delivered  to  and  received  by  Watters  & 
Donovan,  the  attorneys  for  Albin  Stevedore  Company  at 
the  office  of  said  attorneys,  161  William  Street,  New  York 
38,  New  York,  on  the  28th  day  of  November,  1960,  and  upon 
the  annexed  affidavit  of  Thomas  A.  Harnett,  sworn  to  the 
30th  day  of  December,  1960,  the  Petitioner  herein  will  move 
this  Court  at  a  Sepcial  Term,  Part  I,  thereof,  to  be  held 
in  and  for  the  County  of  New  York,  at  the  County  Court- 
house, New  York,  New  York,  in  the  Borough  of  Manhattan, 
City  of  New  York,  on  the  16th  day  of  January,  1961,  at 
10  o'clock  in  the  forenoon  of  that  day  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an  order: 

1.  Pursuant  to  Section  1461  of  the  Civil  Practice  Act 
confirming  the  award  of  the  arbitrators  made  by  a  majority 
thereof;  and 
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2.  Pursuant  to  Section  1464  of  the  Civil  Practice  Act 
directing  judgment  to  be  entered  in  conformity  therewith; 
and 

3.  Granting  such  other  and  further  relief  as  to  the 
Court  may  seem  just,  together  with  the  costs  and  disburse- 
ments of  this  proceeding. 

Please  take  further  notice  that  pursuant  to  Rule  64  of 
the  Rules  of  Civil  Practice,  you  are  hereby  required  to  serve 
upon  the  undersigned  answering  affidavits  and  other  papers, 
if  any,  which  you  intend  to  submit  in  opposition  to  this 
motion  not  less  than  five  days  before  the  return  day  thereof. 

Dated :    New  York,  New  York 
December  30,  1960. 

Yours,  etc. 

Watters  &  Donovan" 

Attorneys  for  Petitioner, 

Albin  Stevedore  Company 

161  William  Street 
New  York  38,  New  York 

To: 

Kaiser  &  Holzman,  Esqs. 

Attorneys  for  Central  Rigging  &  Contracting  Corp. 
21  East  40th  Street 

New  York  16,  New  York 
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SUPREME  COURT  OF  THE  STATE  OF  NEW  YORK 

County  of  New  York 


In  the  Matter 

of  the  Application  of 

Albin  Stevedore  Company 

to  confirm  the  award  made  in  the  arbi- 
tration proceeding  between  Albin 
Stevedore  Company  and  Central 
Rigging-  &  Contracting  Corp.  under 
the  arbitration  clause  of  a  written 
agreement  dated  August  14,  1959. 


Thomas  A.  Harnett,  being  duly  sworn,  says : 

1.  I  am  an  attorney  and  a  member  of  the  firm  of  Watters 
&  Donovan,  attorneys  for  Albin  Stevedore  Company,  the 
Petitioner  herein.  I  am  familiar  with  all  the  proceedings 
herein. 

2.  Albin  Stevedore  Company,  hereinafter  called  Albin, 
is  a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Washington. 

3.  Central  Rigging  &  Contracting  Corp.,  hereinafter 
called  Central,  is  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  New  York. 

4.  On  or  about  August  14,  1959,  Albin  and  Central 
entered  into  a  written  agreement  for  the  loading  and  lash- 
ing of  a  specified  cargo  on  the  M.  V.  Despina  C  at  Ames 
Terminal,  Seattle,  Washington. 

5.  Paragraph  11  of  the  said  written  agreement  con- 
tained the  following  provisions: 
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**The  parties  hereto  hereby  incorporate  by  reference 
as  though  fully  set  forth  herein  all  of  Paragraphs  14, 
15,  17,  20  and  22  of  the  underlying  contract  between 
Howard  International  and  Central  dated  April  28, 
1959.  Except  that  where  the  said  contractor  is 
referred  to  in  said  underlying  contract  there  is 
hereby  substituted  the  word  'Albin'  and  wherever 
the  word  Howard  is  referred  to  is  substituted  the 
word  'Central'. 

6.  Paragraph  22  of  the  aforementioned  "underlying 
contract  between  Howard  International  and  Central  dated 
April  28,  1959, ' '  contained  the  following  provisions : 

Arbitration:  Any  controversy  or  claim  arising  out 
of  or  relating  to  this  contract,  or  the  breach  thereof, 
shall  be  settled  by  arbitration,  in  accordance  with  the 
rules  of  the  American  Arbitration  Association,  and 
judgment  upon  the  award  rendered  may  be  entered 
in  any  court  for  jurisdiction  thereof.  The  arbitra- 
tion shall  be  held  in  New  York  City,  New  York  or 
in  Seattle,  Washington,  at  Howard's  option.' 


>> 


7.  Pursuant  to  the  aforementioned  written  agreement 
dated  August  14, 1959,  and  Central's  "Amended  Demand  for 
Arbitration"  dated  January  19,  1960,  a  copy  of  which  is 
annexed  hereto,  made  a  part  hereof  and  marked  Exhibit  A 
[See  in  particular  pages  2  and  3  thereof  Re  "II.  Demand 
for  Arbitration."],  and  pursuant  to  Albin 's  "Answering 
Statement"  in  reply  to  the  "Amended  Demand  for  Arbi- 
tration," a  copy  of  which  is  annxed  hereto,  made  a  part 
hereof  and  marked  Exhibit  B,  a  single  controversy,  to  wit, 
the  sum,  if  any,  in  excess  of  $6,000  due  and  owing  to  Albin 
for  work  and  services  performed  in  the  loading  of  the 
Despina  C,  was  submitted  to  arbitration  by  the  Commercial 
Arbitration  Tribunal,  administered  by  the  American  Arbi- 
tration Association,  477  Madison  Avenue,  Borough  of  Man- 
hattan, City  and  State  of  New  York,  under  its  rules  and 
pursuant  to  the  laws  of  the  State  of  New  York. 
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8.  Thereafter,  pursuant  to  Section  12  of  the  Commercial 
Arbitration  Rules  of  the  American  Arbitration  Associa- 
tion, a  copy  of  which  is  annexed  hereto,  made  a  part  hereof, 
and  marked  Exhibit  C,  Messrs.  Alvin  A.  Borgading,  Frank 
D.  Pillatt,  Jr.  and  John  E.  Philly,  were  designated  as 
arbitrators. 

9.  On  October  19,  1960,  at  a  time  and  place  appointed, 
notice  of  which  was  given  to  both  parties,  the  said  three 
arbitrators  heretofore  named  subscribed  to  their  oath  of 
oflSce  and  proceeded  to  hear  the  proofs  of  the  parties. 

10.  Said  hearing  was  adjourned  from  time  to  time  by 
consent  of  the  parties. 

11.  All  of  said  hearings  Avere  attended  by  both  parties 
to  this  proceeding  and  by  the  aforesaid  arbitrators. 

12.  The  final  hearing  of  said  arbitration  was  held  before 
the  arbitrators  on  October  21,  1960,  at  which  time  both 
parties  stated  to  the  arbitrators  that  they  had  no  further 
testimony  to  offer. 

13.  After  the  submission  by  both  parties  of  supplemental 
memorandum,  the  hearings  were  declared  closed  on  Novem- 
ber 4,  1960. 

14.  On  November  23,  1960,  after  the  said  arbitrators 
had  completed  their  study  of  all  the  facts,  circumstances, 
merits  and  the  proofs  entering  into  the  controversy  sub- 
mitted to  them  as  aforesaid,  and  after  they  had  considered 
all  of  the  evidence  and  arguments  submitted  by  the  parties 
to  said  arbitration  agreement,  all  of  said  arbitrators  hav- 
ing come  to  a  decision,  made  an  award  in  writing  duly 
acknowledged  and  dated  November  23,  1960. 

15.  The  original  of  said  award  was  duly  filed  in  the 
office  of  the  Tribunal  Clerk  of  the  American  Arbitration 
Association  on  November  23,  1960,  and  a  duplicate  original 
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thereof  was  served  on  the  attorneys  for  the  parties  herein 
in  accordance  with  Section  44  of  the  Commercial  Arbitration 
Rules  of  the  American  Arbitration  Association  (Exhibit  C). 

16.  Annexed  hereto,  made  a  part  hereof  and  marked 
Exhibit  D  is  a  true  copy  of  the  said  award. 

Wherefore,  deponent  respectfully  prays  that  an  order 
be  made  herein  confirming  said  award  and  directing  that 
judgment  be  entered  in  the  Supreme  Court  of  the  State  of 
New  York,  County  of  New  York  and  that  Albin  Stevedore 
Company  be  allowed  the  costs  of  this  motion  to  confirm  and 
that  Albin  Stevedore  Company  have  such  other  and  further 
relief  as  to  this  Court  would  seem  proper. 


Thomas  A,  Haknett. 


Sworn  to  before  me  this  ] 

30th  day  of  December,  1960.  J 

PATRICK  J.  HUGHES 

Notary  Public,  State  of  New  York 

No.   03-7000350 

Qualified   iu  Nassau   County 

Cert.  Filed  in  New  York  County 

Term  Expires  March  30,  1962 
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